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*^*  A  few  of  the  Cases  in  this  Volume  are  reported  by  R.  P.  Tyrwhitt,  Esq., 


Barrister-at'Law. 


EBKATA. 

Ptige  374,  /tfM  2,  for  '*  adTanced/'  read  *<  adduced." 

399,  line  46  of  marginal  note,  for  "  Nisi  Prius  record/'  read  **  roll." 
401,  line  A,  for  "  Tindal,  C.  J.,"  read  **  Lord  Denman,  C.  J." 

line  12,/or  **  was  of  this  opinion,"  read  **  received  the  evidence." 
line  18,/or  «*  or,"  j-ead  "  and." 
450,  in  the  marginal  note,  **  Piatt,  B.,"  should  have  been  stated  to  be  the  disse 

judge t  and  not  **  Parke,  B." 
477,  line  28,/or  "  imported,"  read  "  importer." 
529,  line  17,  for  "  place,"  read  **  plan." 
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ARGUED  AND  DETERMINED 
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AND 


ISx(tti|utr  ^f)amttv. 


HILARY  TERM,  9  VICTORIA. 

1846. 

In  re  Boothroyd.  jan.  13. 

J  OHN  BOOTHROYD  was  summarily  convicted,  before  Tiie  itat.  17 
two  justices  of  the  peace  for  the  West  Riding  of  Yorkshire,  repealed^  lo  far 
under  the  stat,  17  Geo.  3,  c.  56,  for  haying  in  his  possession  J^'t^*®*^ 

the  penalties 
imposed  thereby,  by  the  58  Geo.  3,  c.  51,  notwithstanding  the  erroneous  recital  in  the  latter 
act  of  the  \3/A  instead  of  the  17/A  Geo.  3. 

A  conviction  under  the  17  Geo.  3,  c.  56,  s.  10,  for  being  in  possession  of  materials  suspected 
to  be  purloined  or  embezzled,  purported  to  be  made  upon  the  information  on  oath  of  the  in< 
former  and  other  witnesses,  and  concluded  by  directing  that  the  penalty  should  be  paid,  ap- 
plied, and  distributed,  as  the  law  directs,  according  to  &t  form  ancl  direction  of  the  statute  in 
such  case  made  and  provided : — 

Heldt  first,  that,  as  the  application  of  the  penalty  was  fized  by  the  statute,  and  the  justices  had 
no  discretion  therein,  the  conviction  was  sufficient  in  directing  it  to  be  paid,  &c.  as  the  law 
directs. 

Secondly,  that  the  conviction  need  not  state  the  ownership  or  value  of  the  materials,  nor  the 
defendant's  knowledge  of  their  having  been  purloined  or  embezzled ;  nor  that  the  informer  or 
witnesses  were  sworn  in  the  presence  of  the  accused ;  nor  that  the  accused  had  not,  when  before 
the  justices,  applied,  under  the  12th  section  of  the  act,  for  time  to  produce  the  parties  from  whom 
be  had  the  goods. 

Thirdly,  that  it  was  sufficient  if  the  conviction  followed  in  substance  the  form  given  by  the  sta- 
tute ;  and  that  it  was  no  objection  to  it,  that  it  stated  the  information  to  have  been  on  the  oath 
of  the  informer  and  other  witnesses,  (for  the  purpose  of  excluding  the  informer  from  any  share 
in  the  penalty) ;  or  that  the  conviction  purported  to  have  taken  place  in  a  township ;  or  that  the 
information  on  which  the  $eareh'Warrani  was  granted  stated  only  that  the  informer  had  eau9€ 
to  tiupect,  &c. 

Quaere,  whether  the  validity  of  a  coflMncfton,  where  the  right  to  remove  it  by  certiorari  is  taken 
away  by  statute,  can  be  questioned  on  motion  for  a  habeas  corpus,  the  commitment  not  being 
before  the  Court. 

VOL.  XV.  B  M.  W. 


i  CASES   IN   THE   EXCHEQUER, 

1846.         materials  used  in  the  woollen  and  worsted   manufacture, 
In  re         suspected  to  have  been  purloined  or  embezzled.     The  con- 
BooTHROTD.    viction  was  in  the  following  terms: — 

"  West  Riding  of  Yorkshire,  to  wit — Be  it  remembered, 
that,  on  the  17  th  day  of  September,  in  the  year  of  our  Lord 
1845,  at  Holmfirth,  in  the  townsliip  of  Wooldale,  in  the 
parish  of  Kirburton,  in  the  West  Riding  of  the  county  of 
York,  (the  township  of  Wooldale  then,  and  thence  hitherto, 
and  still  being  a  township  having  separate  overseers  of  the 
poor  of  the  said  township,  and  the  inhabitants  of  the  said 
township  then,  and  thence  hitherto,  and  still  maintaining 
the  poor  of  the  said  township  separately  and  apart  from  the 
said  parish  at  large),  John  Boothroyd,  of  Honley,  in  the 
said  riding,  clothier,  was  convicted  before  us,  John  Ilarpin, 
Esq.,  and  Joseph  Charlesworth,  Esq.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  riding,  upon  the 
information  upon  oath  of  John  Eamshaw,  of  Newtown,  in 
the  township  of  Upper  Thong,  in  the  said  riding,  inspector, 
a  credible  person,  the  informer  in  this  behalf,  (which  said 
information  was  made  by  the  said  John  Eamshaw  as  afore- 
said, heretofore,  to  wit,  on  the  15  th  day  of  September,  in 
the  year  of  our  Lord  1845,  and  in  the  riding  aforesaid,  to 
the  said  John  Harpin  and  Joseph  Charlesworth,  then  and 
still  being  two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  riding),  and  upon  evidence  upon  the  oaths  of 
certain  persons,  of  whom  the  said  informer  was  one,  to  wit, 
of  the  said  John  Earnshaw,  and  [here  the  conviction  set 
out  the  names  and  description  of  the  other  witnesses],  cre- 
dible witnesses,  (which  said  evidence  was  so  given  as  afore- 
said on  the  day  and  year  first  above  mentioned,  at  Holm- 
firth aforesaid,  before  us  the  said  John  Harpin  and  Joseph 
Charlesworth,  so  being  such  justices  as  aforesaid,  in  the 
presence  and  hearing  of  the  said  John  Boothroyd),  of  a  mis- 
demeanour ;  for  that  he  the  said  John  Boothroyd  had^  on 
the  15th  day  of  September,  in  the  year  of  our  Lord  1845, 
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in  his  poeseesion,  in  his  dwelling-house,  situate  in  the  town-  1846. 
ship  of  Honley,  in  the  parish  of  Almondbury,  in  the  said  ^^iJJ''^ 
riding,  (the  said  township  of  Honley  then,  and  thenee  BooTHaoYD. 
hitherto,  and  still  being  a  township  having  separate  over- 
seers of  the  poor  of  the  said  township  of  Honley,  and  the 
iDhabitants  of  the  said  township  of  Honley  then,  and  thence 
hitherto,  and  still  maintaining  the  poor  of  the  said  township 
of  Honley  separately  and  apart  from  the  said  parish  of 
Almondbury  at  large),  certain  materials  used  in  the  woollen 
and  worsted  manu&cture,  to  wit,  130lbs.  weight  of  woollen 
caps  and  woollen  waste,  then  and  there  suspected  to  be 
purloined  or  embezzled,  and  then  and  there  found  in  the 
dwelling-house  of  the  said  John  Boothroyd,  and  in  the  pos- 
session of  the  said  John  Boothroyd.  And  the  said  materials 
having  been  so  found  as  aforesaid,  the  said  John  Boothroyd, 
having  been  duly  brought  before  us  the  said  John  Harpin 
and  Joseph  Charlesworth,  so  being  such  justices  as  afore- 
said, on  the  said  17th  day  of  September,  in  the  year  of  our 
Lord  1845,  at  the  said  township  of  Wooldde,  in  the  parish 
of  Kirburton  aforesaid,  in  the  riding  aforesaid,  he  the  said 
John  Boothroyd  did  not  then,  or  at  any  other  time,  give  an 
account,  to  the  satisfaction  of  us  the  said  justices,  how  he 
came  by  the  said  materials,  nor  did  he  the  said  John  Booth- 
royd then,  or  at  any  other  time,  produce  before  us  the  sidd 
justices  the  party  or  parties,  or  any  person  or  persons  duly 
entitled  to  dispose  of  the  same  materials,  or  of  whom  he 
bought  or  received  the  same;  but  though  then  and  there 
required  by  us  the  said  justices,  then  and  there  wholly 
neglected  and  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  whereby  and  by 
force  of  the  said  statute  the  said  John  Boothroyd  is  to  be 
deemed  and  adjudged  guilty  of  a  misdemeanour.  Where- 
upon we  the  said  justices,  so  being  such  justices  as  afore- 
said, do  adjudge  the  said  John  Boothroyd  to  be  guilty  of 
the  said  misdemeanour,  and  that  he  hath  forfeited  for  his 
said  offence  the  sum  of  £20  of  lawful  money  of  Great 

b2 
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1846.  Britain,  to  be  ptdd,  applied,  and  dbtributed  as  the  law  di- 
"-^^  rects,  according  to  the  form  and  directions  of  the  statute 
BooTHROYo.  in  guch  case  made  and  provided:  and  if  the  same  be  not 
p^d,  and  if  no  sufficient  distress  shall  be  found  whereon  to 
levy  the  said  penalty  and  forfeiture  of  £20,  then  we  the 
sud  justices  do  adjudge  that  the  said  John  Boothroyd  be 
conmiitted  to  the  House  of  Correction  at  Wakefield,  in  and 
for  the  said  riding,  without  bail  or  mainprize,  for  the  space 
of  one  month,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Given  under  our  hands  and  seals, 
the  day  and  year  first  above  written. 

John  Harpin,  (l,8.) 

Joseph  Charlesworth,  (l.s.)" 


This  conviction  was  founded  on  the  following  informa- 
tion:— ^^  The  information  and  complaint  of  John  Earnshaw, 
of  Newtown,  in  the  township  of  Upper  Thong,  in  the  said 
riding,  taken  upon  oath  before  us,  two  of  her  Majesty's  jus- 
tices of  the  peace  acting  in  and  for  the  said  riding,  on  the 
15th  day  of  September,  in  the  year  of  our  Lord  1845,  who 
saith,  that  he  hath  cause  to  suspect,  and  verily  believes,  that 
a  quantity  of  purloined  and  embezzled  materials  used  in 
the  worsted,  woollen  doth,  mohair,  or  silk  manufacture, 
are  concealed  in  the  dwelling-house,  out-house,  yard,  gar- 
den, or  other  place  or  places  in  the  possession  or  occupation 
of  John  Boothroyd,  of  Honley,  in  the  said  riding,  manufac- 
turer. He  therefore  prays  our  warrant  to  search  the  said 
premises  for  the  said  materials ;  and  if  on  such  search  the 
same  shall  be  found,  that  they  may  be  disposed  of,  and  the 
guilty  party  dealt  with,  according  to  law. 

"  John  Earnshaw. 

"Sworn  before  U8,F<>^°  ^""T*^' 

[Joseph  Charlesworth." 

Boothroyd  appealed,  under  the  20th  section  of  the  above 
statute,  to  the  Quarter  Sessions,  when  the  conviction  was 
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confirmed,  and,  in  default  of  payment  of  the  penalty,  he  was         1S46. 
committed  for  a  month  to  the  House  of  Correction  at         ,  ^ 

in  re 

Wakefield.  Boothrotd. 

Pashley  now  moved,  on  an  affidavit  setting  forth  the 
above  facts,  for  a  writ  of  habeas  corpus  to  the  keeper  of  the 
House  of  Correction,  commanding  him  to  bring  up  the  body 
of  the  said  John  Boothroyd,  in  order  that  he  might  be  dis- 
charged.— The  commitment  in  this  case  is  not  before  the 
Cotu-t ;  but  the  conviction  on  which  it  is  founded  is  shewn 
to  the  Court,  and  it  is  defective  in  several  material  particu- 
lars. The  right  to  remove  the  conviction  by  certiorari  is 
taken  away  by  the  22nd  section  of  the  17  Geo.  3,  c  56; 
but  it  is  nevertheless  competent  to  the  party  convicted  to 
apply  for  a  habeas  corpus,  and  on  that  motion  to  shew  the 
defects  of  the  conviction:  In  re  Reynolds  {dy 

First,  then,  this  conviction  is  bad,  for  not  containing  a 
sufficient  adjudication  of  the  mode  in  which  the  penalty 
shall  be  applied.  It  merely  directs,  that  it  shall  be  ^^paid, 
applied,  and  distributed  as  the  law  directs,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.''  The 
question  depends  upon  the  effect  which  the  subsequent 
statute,  the  68  Geo.  3,  c  51,  had  upon  the  17  Geo.  3,  c.  56, 
as  to  the  application  of  the  penalties  given  by  the  latter 
statute.  The  17  Geo.  3,  c  56,  s.  14,  directs,  that  one  moiety 
of  the  penalty  shall  be  paid  to  the  informer,  and  the  other 
moiety  **to  and  amongst  the  poor  of  the  parish,  town,  and 
place  where  such  conviction  shall  be,  or  to  such  public 
charity  or  charities  as  the  justices  convicting  shall  appoint" 
Then,  by  the  58  Geo.  3,  c  51,  various  acts  are  recited  and 
repealed  or  amended,  and  amongst  them,  '^  An  act  passed  in 
the  thirteenth  jesr  of  his  present  Majesty,  intitled"  &c., 
[setting  out  a  title  identical  with  that  of  the  17  Geo.  3,  c 
56],  so  far  as  relates  to  the  payment  of  forfeitures;  and 

(a)  1  Dowl.  &  L.  846. 
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1846.         enacts,  that  the  penalties  shall  be  applied,  one  moiety  to  the 
In  ^g  informer,  and  the  other  to  the  churchwardens  and  overseers 

BooTH&oTD.  Qf  the  poor  of  the  parish  in  which  the  offence  was  committed. 
There  was,  however,  an  act  of  the  13th  of  Geo.  3,  re- 
lating to  this  subject-matter,  viz.  the  13  Geo.  3,  c  68,  em- 
powering magistrates  to  settle  and  regulate  the  wages  of 
persons  employed  in  the  silk  manufacture  within  their  re- 
spective jurisdictions,  to  which  the  repeal  may  be  applied. 
And  the  mere  titk  of  an  act  is  immaterial:  Chance  v. 
Adams  (a),  Bryant  v.  Witlunrs  (b).  It  is  true,  that  "17 
Geo.  3 "  is  printed  in  the  margin  opposite  to  the  words 
"  thirteenth  year  of  his  present  Majesty,"  but  the  notes  in 
the  mai^n  are  no  part  of  the  statute.  [Alderson,  B. — 
Surely  the  title  shews,  with  greater  certainty  than  the  date, 
the  statute  to  which  reference  is  made.]  It  appears  to  have 
been  taken  for  granted,  in  Davis  v.  Nest  (c),  that  a  convic- 
tion under  the  17  Gea  3,  c  56y  giving  a  portion  of  the 
penalty  to  a  charity,  was  still  valid.  This  question  was 
expressly  raised  in  the  case  of  Reg,  v.  Wilcock,  in  the  Court 
of  Queen's  Bench,  not  yet'reported  {d).  In  Reg.  v.  Bar- 
ret {e)y  a  conviction  for  deer  stealing,  whereby  the  penalty 
was  adjudged  to  be  paid  "according  to  the  form  of  the 
statute,''  without  directing  in  terms  that  one  half  should  go 
to  the  poor,  and  the  other  half  to  the  party  aggrieved,  was 
held  good;  but  that  was  before  the  passing  of  the  Gilbert 
Act  and  of  the  Poor-law  Amendment  Act.  [Alderson^  B. 
— Can  that  possibly  make  any  difference?  Can  the  fact  of 
the  law  being  more  or  less  complicated  affect  the  question?] 
But,  further,  this  conviction  purports  to  have  taken  place  in 
a  township  maintaining  its  own  poor,  whereas  the  statute 
directs  that  the  pendty  shall  go  to  the  poor  of  the  parish, 

(a)  1  Ld  Raym.  77.  deciding  that  the  17  Geo.  3,  c.  6% 

[h)  2  M.  &  Selw.  123.  is  repealed  by  the  68  Geo.  3,  c.  51, 

(c)  6  C.  &  P.  167.  as  to  the  application  of  the  penalty. 
{d)  Since  reported,  14  Law  J.,        {e)  1  Salk.  383. 
N.  S.,  Q^  B.,  217,  and  expressly 
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If  the  township  be  extm-parochial^  the  informer  would  be         1846. 
entitled  to  the  whole  penalty :    Rex  v.  Wyatt  (a),  Rex  v.       ^  ^^^ 
Priest  {by,     [Alderson^  B. — It  seems  to  me  that  it  is  suf-    Bootheoyd. 
fident  to  say  that  it  is  to  be  paid  "as  the  law  directs;"  and 
that  for  this  purpose  "  township  "  and  **  parish  "  are  on  the 
same  footing.     The  17  Geo.  3,  c.  56,  s.  18,  enacts,  that  any 
inhabitant  of  any  parish,  township^  or  place  where  the  offence 
was  committed,  shall  be  a  competent  witness,  that  is,  not- 
withstanding his  being  interested  as  entitled  to  the  penalty.] 
Secondly,  the  conviction  does  not  follow  the  form  given 
by  the  schedule  of  the  17  Gho.  3,  c  5^,  and  therefore  it 
ought  to  be  complete  in  all  respects,  and  to  state,  with  the 
same  certainty  as  in  an  indictment,  everything  necessary  to 
constitute  the  offence  charged.     Now  this  conviction  does 
not  state  to  whom  the  goods  belonged,  or  that  the  owner 
was  unknown;  nor  the  value  of  the  goods,  or  that  they 
were  of  any  value;  nor  that  the  party  had  them  in  his  pos- 
session with  the  knowledge  that  they  were  purloined   or 
embezzled.     It  has  been  held  necessary  to  allege  the  value 
of,  and  property  in,  the  goods,  as  well  in  an  indictment  for 
false  pretences  as  for  larceny;  Rex  v.  Norton  (c),  Reg,  v. 
Martin  (d);  and  also  that  the  defendant  knew  of  the  false- 
hood of  the  pretence:  Rex  v.  Henderson  (e).     Neither  does 
the  conviction  state  that  the  informer  or  the  witnesses  were 
sworn  in  the  presence  of  the  defendant,  which  is  essential 
to  give  him  an  opportunity  of  cross-examination,  or  examina- 
tion on  the  voir  dire,  so  as  to  shew  that  their  testimony 
was  inadmissible.     Again,  the  conviction  states  that  the 
justices  proceeded  on  the  information  of  the  informer  and 
other  witnesses,  whereas  the  statute  gives  them  power  to 
proceed  only   upon  complaint     Lastly,  for  aught  that  is 
stated,  the  defendant  may  have  requested  the  justices,  under 
the  12th  section  of  the  act,  to  put  off  the  hearing,  in  order 

(o)  2  Ld.  Raym.  1478.  (d)  8  Ad.  &  E.  481. 

{h)  6  T.  B.  538.  (e)  2  Mood.  C.  C.  192. 

(0  8  C.  &  p.  196. 
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184G.         to  give  him  a  reasonable  time  to  produce  the  persons  en- 
Y^^         titled  to  dispose  of  the  materials.     The  conviction  ought  to 
BooTBROYD.    Jiave  negatived  such  request     [Pollock,  C.  B. — That  is  by 
way  of  proviso,  and  should  come  by  way  of  defence.] 

There  is  also  an  objection  to  this  conviction,  not  of  form 
but  of  substance.  The  17  Geo.  3,  c.  56,  s.  10,  requires 
that  the  justices  shall  proceed  "  upon  complaint  made  to 
them  on  oath,  that  there  is  cause  to  suspect  that  any  such 
materials  are  concealed  in  any  dwelling-house,'^  &c.  But 
here  no  such  complaint  was  made,  but  only  that  the  informer 
stated  that  he  had  cause  to  suspect  that  purloined  and  em- 
bezzled materiab  were  concealed  in  the  dwelling-house  of 
Boothroyd. 

Lastly,  the  information  or  complaint  does  not  shew  the 
offence  to  have  been  conmiitted  within  the  jurisdiction  of 
the  justices,  which  is  necessary,  according  to  In  re  Clark  (a). 

Pollock,  C.  B. — As  this  case  relates  to  the  liberty  of  the 
subject,  it  was  right  that  it  should  be  heard  to  the  fullest  ex- 
tent, in  order  that  redress  may  be  afforded,  in  case  it  should 
turn  out  that  the  liberty  of  the  subject  hsis  been  improperly 
interfered  with.  The  application,  however,  so  far  as  my 
experience  goes,  is  a  novel  one.  I  am  not  aware  of  any  in- 
stance of  a  conviction  of  this  nature  being  brought  up, 
where  the  commitment  under  which  the  party  is  imprisoned 
has  not  been  brought  before  the  Court,  and  where  the 
jurisdiction  and  conduct  of  the  committing  justices  have 
been  sought  to  be  impeached  merely  by  an  affidavit  made 
on  behalf  of  the  party  complaining.  The  objections  made 
to  tiie  proceedings  in  this  case,  and  in  respect  of  which  it  is 
contended  that  a  writ  of  habeas  corpus  ought  to  issue,  are 
founded  on  a  conviction,  the  commitment  under  which  is  not 
before  us.  It  is  suggested,  that,  if  the  commitment  were 
before  us,  it  would  probably  be  found  to  be  objectionable,  on 

(a)  2  Q.  B.  619. 


HIl^ARY   TERM,   9  TICT.  9 

grounds  which  have  not  been  stated;  but  it  is  urged,  that,         1846. 
assuming  the  oommitment  founded  on  this  conviction  to  be  jj^ 

"  in  ro 

good  in  itself,  the  party  is  entitled  to  his  discharge,  if  the    Boothroyd. 
conviction  is  bad.    If  that  be  so,  then  every  Court  and  every 
Judge  who  has  power  to  issue  a  habeas  corpus,  is  a  Court 
of  appeal  fix)m  every  conviction  by  justices  of  the  peace  all 
over  the  kingdom.     That  would  undoubtedly  be  the  effect 
of  granting  this  application,  and  I  see  no  escape  from  that 
consequence;  so  that,  if  any  of  the  objections  made  in  this 
case  had  been  weU  founded,  and  we  had  granted  the  writ, 
we  could  not  have  prevented  the  same  course  being  taken 
in  any  case,  even  though  the  right  to  remove  by  certiorari 
may  have  been  expressly  taken  away  by  the  statute.     I 
have  therefore  some  doubt  whether  we  ought  to  have  heard 
this  case  to  the  extent  we  have  done.     I  am,  however,  of 
opinion  that  this  conviction  is  perfectly  good.     One  objec- 
tion which  has  been  urged  is  with  respect  to  the  application 
of  the  penalty :   it  is  contended  that  the  penalty  is  not 
necessarily  to  go  to  the  poor  of  the  parish,  inasmuch  as  the 
17  Geo.  3,  c.  56,  is  not  in  this  particular  altered  by  the 
58  Gea  3,  c.  51.     Now  the  58  Geo.  3,  c.  51,  recites  cer- 
tain statutes,  with  the  view  merely  to  shew  the  particular 
subjects  and  enactments  to  which  its  provisions  are  intended 
to  apply:  it  then  introduces  certain  new  provisions,  whereby 
all  previous  provisions  inconsistent  therewith  must  be  con- 
ffldered  as  repealed.     Now,  among  the  acts  recited  in  the 
58  Greo.  3,  c.  51,  there  is  one  which  is  mentioned  as  having 
passed  in  the  thirteenth  year  of  the  reign  of  King  George 
the  Third,  the  title  of  which  is  set  out,  and  which  is  iden- 
tical with  the  title  of  the  1 7  Geo.  3,  c.  56.     It  is  sidd, 
however,  that  we  cannot  consider  the  58  Geo.  3,  c.  51,  as 
operating  at  all  on  the  17  Geo.  3,  c.  56,  as  that  is  not  among 
the  recited  acts.     But  the  title  of  the  statute  intended  to  be 
affected  is  distinctly  stated,  and,  there  being  no  other  statute 
but  the  1 7  Geo.  3,  c.  56,  so  intitled,  and  no  statute  of  the 
13  Geo.  3  which  could  be  affected  by  the  58  Geo.  3,  c  51, 
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1846.  I  think  it  must  be  read  as  referring  to  the  17  Geo.  3^  c.  56^ 
]q  „  and  the  statement  of  time  treated  as  a  mistake^  and  as  sur- 
BooTBROYD.  plusage.  And  if  we  hold,  as  I  think  we  are  bound  to  do, 
that  the  58  Geo.  3,  c.  51,  does  operate  on  the  17  Geo. 
3,  c.  56,  then  it  is  evident  that  the  very  object  of  the  later 
statute  was  to  avoid  the  difficulties  which  had  arisen  as  to 
the  exercise  of  a  discretionary  power  in  justices  respecting 
penalties  imposed  by  the  earlier  statutes;  and,  apparently 
with  a  view  to  obviate  the  very  objection  now  made,  it  is 
provided  that  half  of  the  penalty  shall  go  to  the  informer, 
and  half  to  the  poor  of  the  parish,  &c;  and  if  the  informer 
be  a  witness,  then  the  whole  is  to  go  to  the  poor.  This 
objection,  therefore,  is,  as  it  appears  to  me,  altogether  with- 
out foundation.  With  respect  to  the  further  objection 
founded  on  the  supposition  that  the  17  Geo.  3,  c.  56,  is  not, 
as  to  the  application  of  the  penalties,  affected  by  the  58 
G«o.  3,  c.  51,  viz.  that  the  conviction  improperly  directs 
the  penalty  to  be  paid  "  as  the  law  directs,"  I  think  the  true 
rule  is,  that,  where  the  justices  are  to  exercise  a  discretion, 
they  must  shew  on  the  face  of  the  conviction  that  they  have 
done  so;  but  if  no  discretion  is  vested  in  them,  then  it  is 
sufficient  for  the  conviction  to  state  that  the  penalty  is  to 
go  as  the  law  directs.  It  is  said  that  difficulties  may  arise 
from  the  circumstance  that  this  particular  place  was  not  a 
parish  maintaining  its  own  poor,  but  a  township  within  a 
parish.  The  justices,  however,  have  nothing  to  do  with 
that,  nor  are  they  called  upon  to  decide  more  points  of  law 
than  come  properly  before  them.  The  case  in  which  it  was 
held,  that,  in  extra-parochial  places,  the  informer  was  entitled 
to  the  whole  of  the  penalty,  whether  correctly  decided  or 
not,  does  not  apply  here,  because,  under  another  part  of  this 
statute^  the  penalty  is  either  to  go  to  the  poor  of  the  town- 
ship or  of  the  parish  at  large;  and  in  either  case  the  offender 
is  to  pay  the  amount. 

Another  objection  is,  that  the  conviction  does  not  follow 
the  form  prescribed  by  the  act     No  doubt  it  is  an  esta- 
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blished  rule,  that,  if  a  conviction  is  drawn  up  in  the  ordinarj         IMA 

mode,  as  at  common  law,  and  not  according  to  the  form         u^m 

given  by  the  statute,  it  must  be  complete  in  every  respect.    Boorannr** 

If  the  statutable  form  is  adopted,  it  is  sufficient  to  comply 

with  it  as  it  stands.     It  is  said  that  this  conviction  purporti 

to  be  made  on  the  information  of  the  informer,  who  w«i 

examined  on  oath.     It  is,  however,  sufficient  if  the  form 

given  in  the  statute  be  followed  substantially:  it  need  not 

be  followed  verbally.     Now,  if  the  informer  is  examined  as 

a  witness,  he  is  not  entitled  to  any  part  of  the  penalty,  bal 

the  whole  of  it  goes  to  the  poor;  so  that  it  is  necessary  to 

state  in  the  conviction  that  there  was  an  informer,  and  that 

he  was  examined.     That  is  done  here:  the  conviction  doea 

not  state  too  much,  but  only  enough  to  give  effect  to  ibe 

adjudication  according  to  law. 

Another  objection  is,  that  this  conviction  is  founded  on 
an  information  laid  before  the  magistrates,  which  was  a  bad 
one.  That,  however,  is  not  so.  The  affidavit,  it  is  tnie^ 
distinctiy  states  that  the  conviction  took  place  on  the  in- 
formation set  out  therein;  but  that  is  a  mistake,  for  it  is 
plain  that  the  information  set  out  in  the  affidavit  is  not  that 
on  which  the  conviction  proceeded,  but  that  under  which 
the  search  was  made,  and  under  which  the  defendant,  and 
the  articles  found  in  his  house,  were  brought  before  the 
justices;  and  the  defendant's  not  giving  any  satisfactory 
account  of  his  possession  thereof,  was  the  offence  of  which 
he  was  convicted. 

A  further  objection  is,  that  the  conviction  does  not  state  to 
whom  the  goods  belonged,  or  their  value.  It  does  state  all 
that  is  necessary  to  identify  them;  and  there  is  nothing  in 
the  act  from  which  it  can  be  inferred  that  it  is  necessary  to 
state  the  ownership  or  value.  The  offence  is  the  same, 
whoever  may  be  the  owner  of  the  goods.  I  also  think  that 
aoj  statement  of  the  value  is  unnecessary :  it  is  enough  if  the 
conviction  shews  that  they  were  of  the  kzTid  spoken  of  in  the 
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1846.         Statute.     This  conviction  is  therefore  perfectly  good,  and 

j^"^         no  rule  ought  to  be  granted. 
Booth  ROT  D. 

Parke,  B. — I  am  of  the  same  opinion  as  my  Lord  Chief 
Baron  on  all  the  points.  If  this  conviction  had  turned  out 
to  be  bad,  I  should  have  wished  for  time  to  consider 
whether,  on  that  ground,  this  party  would  be  entitled  to  a 
habeas  corpus.  The  conviction  is,  however,  perfectly  good; 
and  therefore  any  opinion  on  that  point  is  unnecessary.  I  do 
not  mean  to  say  that  we  should,  in  such  a  case  as  this,  inter- 
fere in  that  way;  I  give  no  opinion  at  all  on  the  point. 

The  first  objection  made  to  this  conviction  is,  that  it 
awards  a  penalty,  and  leaves  it  to  be  applied  and  distributed 
as  the  law  directs;  and  it  is  contended  that  this  is  insufficient, 
inasmuch  as  the  17  Geo.  3,  c.  56,  gives  to  the  convicting 
justices  a  discretion  as  to  the  application  of  the  penalty. 
Now  that  depends  on  the  effect  of  the  58  Geo.  3,  c  51 ;  and 
I  think  it  is  perfectly  clear  that  that  statute  repeals  the  17 
Geo.  3,  c  56.  The  words  "the  thirteenth"  of  the  King 
were  no  doubt  introduced  by  mistake  into  the  preamble  of 
the  58  Geo.  3,  c.  51,  instead  of  "the  seventeenth"  of  the 
King;  and  that  objection  is  therefore  of  no  value.  No  diffi- 
culty arises  in  consequence  of  the  fact  that  this  might  be  a 
township  maintaining  its  own  poor,  because  the  18th  clause 
of  the  17  Geo.  3,  c  56,  shews  that  the  word  "parish"  must 
be  read  "parish  or  township  maintaining  its  own  poor,"  and, 
therefore,  includes  a  quasi  parish,  or  township,  maintaining 
its  own  poor. 

The  next  objection  is  to  the  want  of  sufficient  cer- 
tainty in  this  conviction;  and  it  is  said  that  a  conviction 
should  be  as  certain  as  an  indictment;  but  the  reasoning 
applicable  to  the  case  of  an  indictment  does  not  apply 
here.  It  is  argued,  that  the  property  in  the  materials 
ought  to  be  shewn;  and  a  case  tried  before  my  Brother 
Aldersan  was  cited,  where  it  was  held,  that,  in  an  indictment 
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for  obtaining  goods  by  false  pretences,  the  value  of  the  goods  1846. 
must  be  stated.  But  upon  m<di  an  indictment  the  party  "  ' 
may  be  convicted,  although  the  facts  proved  amount  to  Boothbotb. 
larceny ;  and  therefore  it  is  necessary  there  to  state  the  value. 
In  Uiis  case  the  value  is  immateriaL  It  matters  not  to  whom 
the  goods  belong,  because  the  offence  consists  in  the  suspected 
party  failing  to  give  the  justices  a  satisfactory  account  of 
how  he  beeame  possessed  of  them.  That  objection,  therefore, 
cannot  pf^vaiL  It  is  next  objected,  that  the  conviction  does 
not  follow  the  statutable  form,  and  that,  at  common  law,  and 
independently  of  the  statutable  provision,  it  is  not  a  good 
conviction:  and  it  is  said  to  be  bad,  because  it  does  not 
^liege  the  witnesses  to  have  been  examined  upon  oath,  ad- 
ministered in  the  presence  of  the  accused  party.  But  the 
statute  does  not  require  that  the  precise  form  of  the  convic- 
tion it  gives  should  be  followed;  such  alterations  as  are 
necessary  in  the  particular  case  may  be  made.  In  the 
present  case,  the  informer  was  examined  as  a  witness,  and  as 
that  was  a  circumstance  which  affected  the  application  of 
tiie  penalty,  it  became  necessary  to  state  it,  in  order  to  shew 
the  ground  of  the  alteration.  Enough  is  stated  to  support 
this  conviction. 

The  last  objection  is,  that  the  whole  proceeding  was 
coram  non  judice,  on  the  ground  of  an  alleged  defect  in  the 
jurisdiction  of  the  magistrates.  That,  however,  has  not 
been  brought  before  us,  for  the  affidavit  speaks  only  of  the 
evidence  on  which  the  search-warrant  was  obtained.  I  am 
therefore  of  opinion,  that  this  conviction  is  good. 

Alderson,  B. — I  have  considerable  doubt  whether  we 
could  question  the  validity  of  a  conviction  on  such  an 
application  as  this.  Much  would  depend  on  the  form  in 
which  the  commitment  should  come  up,  which  would  be  the 
more  correct  mode  of  trying  the  legality  of  the  custody. 
Suppose  that  the  commitment  stated  generally,  that  the 
party  was  convicted  for  having  in  his  possession  embezzled 
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1846.         materialg,  without  setting  out  the  conviction  itself;  I  doubt 
In  n  whether,  as  the  certiorari  is  taken  away,  we  could  question 

BooTBBOYo.  that  conviction  on  affidavits.  I  do  not  wish  it  to  be  drawn 
into  a  precedent,  that  the  validity  of  a  conviction  may  be 
discussed  before  us  on  an  application  like  this:  I  give  no 
opinion  upon  that  point.  Justices  will  now  hear  the  opinion 
of  this  Court,  that  the  mention  made  in  the  58  Geo.  3,  c 
56,  of  the  13  Geo.  3,  is  a  mere  error,  and  that  the  repealing 
clause  in  the  former  must  be  construed  by  the  express  words 
of  the  title  of  the  act.  I  entirely  concur  with  my  Lord  and 
my  Brodier  Parke  in  what  they  have  said  as  to  the  other 
objections.  Under  this  statute,  a  party  can  only  be  con- 
"ncted  upon  the  suspected  materials  being  brought  before 
the  justices,  which  are  to  be  disposed  of  by  them,  or  re- 
stored to  the  accused  party  if  he  can  prove  his  title  to  them, 
so  that  no  question  can  afterwards  arise  about  them ;  and  it 
is  therefore  unnecessary  to  identify  them,  or  state  their 
quantity  or  value.  I  am  inclined  to  think  it  would  be  enough 
to  state  that  the  party  was  brought  before  the  justices  with 
materials  found  in  his  possession  of  the  species  mentioned 
in  the  statute. 

Platt,  B. — It  seems  to  me  to  be  idle  to  consider  the 
propriety  of  keeping  a  man  in  custody,  until  we  see  the 
commitment  under  which  he  is  detained;  at  any  rate,  it 
would  certainly  be  most  convenient,  in  all  cases  of  this  kind, 
to  produce  before  the  Court,  either  the  commitment,  or  an 
attested  copy  of  it.  Here,  however,  it  is  to  be  assumed 
that  the  commitment  is  good  in  all  respects;  and  the  first 
question  is,  whether  the  J  7  Geo.  3,  c.  56,  is,  as  respects 
the  application  of  the  penalties,  repealed  by  the  58  Geo.  3, 
0.  51.  Now  there  is  amply  sufiScient  in  that  statute  to 
convince  any  one  that  the  intention  of  the  legislature  was 
to  repeal  the  17  Gea  3,  and  not  the  13  Geo.  3.  It  is 
dear  that  the  word  *^  thirteenth  "  was  inserted  by  mistake 
merely.     With  respect  to  the  other  points,  if  any  one  of 
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tliem  could  be  maintained  here,  to  what  purpose  would  the        1846L 

legialature  have  taken  away  the  certiorari?  The  effect  would      "^j " 

be  to  raiae>  in  the  form  of  an  application  for  a  habeas  corpus,    fiooTHEorm 

every  possible  objection  which  might  formerly  have  been 

nused  on  certiorari.     As  to  the  value  of  the  goods,  I  think 

that  need  not  be  stated,  because,  be  the  value  what  it  may, 

the  penalty  is  the  same.     It  would  be  otherwise  in  a  case 

in  which  treble  the  value  of  the  goods  was  sought  to  be 

recovered,  as  frequently  occurs  in  revenue   cases  in  this 

CourL     Then  as  to  the  point  made  about  the  ownership  of 

the  goods.     The  very  section  on  which  this  conviction  is 

founded,  (the  10th  section),  after  reciting,  "that  whereas  it 

frequently  happens  that  materials  used  in  the  manufactures 

before  mentioned  are  found  or  known  to  be  concealed  in  the 

possession  of  persons  who  have  received  the  same  knowing 

them  to  be  purloined  or  embezzled,  &c,  and  that  the  disoo- 

very  and  conviction  of  the  purloiners  or  embezzlers,  buyers  or 

receivers,  of  such  materials  is  full  of  difficulty,  from  the  dose 

and  clandestine  manner  in  which  the  offence  is  committed, 

and  there  is  still  greater  difficulty  in  proving  whose  property 

such  materials  are,"  expressly  gives  the  justices  power  to 

convict,  "  although  no  proof  shall  be  given  to  whom  such 

materials   shall  belong;"  so  that  it  would  be  mere  idle 

surplusage  to  state  the  ownership.     It  is  said  that  it  does 

not  appear  that  the  witnesses  were  sworn  in  the  presence  of 

the  person  charged;  but  we  assume  that  everything  was 

correctly  done.     It  is  objected,  also,  that  the  information 

does  not  state  the  place  where  the  offence  was  committed; 

but  we  mu^t  take  the  commitment  to  be  perfect,  and  the 

subject-matter  of  the  conviction  within  the  jurisdiction  of 

the  justices,  and  then  the  conviction  is  good  in  omnibus. 

Motion  refused. 


Pashley  then  mentioned  that  there  were  several  reported 
cases,  in  which  the  Court  had  allowed  the  legality  of  an  im- 
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prisomnent  to  be  discussed  on  an  application  for  a  writ  of 
habeas  corpus,  although  the  certiorari  had  been  taken  away 
by  statute ;  and  referred  to  Rex  v.  Chaney  (a\  In  re 
Fktcher  (A),  and  Reg.  v.  Martin  (c) : — of  which  cases  the 
Court  took  A  note. 


(o)  6  Dowl.  P.  C.  281.  {b)  1  Dowl.  &  L.  726. 

(c)  2  Q.  B.  1037. 


Goodyear  v.  Simpson  and  Others  (a). 

A  number  of  JJEBT  for  work  and  materials^  goods  sold  and  delivered, 
tors,  who  money  paid,  and  on  an  account  stated.     Plea,  never  in- 

horMdacoach,    AfX.^^ 
were  in  the  OeDieO. 

habit  of  haTing  At  the  trial,  before  Pollock^  C.  B.,  at  the  London  sit- 
monthly  ac-         ^ 

counts  made  tings  after  Trinity  Term,  1845,  the  following  facts  appeared 
the  names  of  ^^  evidence: — The  action  was  brought  to  recover  from  the 
amoim?o?tbe^  defendants,  who  were  innkeepers  and  coach-proprietors,  the 
receipts  and       gum  of  110/.  14*.  9  A,  for  the  supply  of  horses  by  the  plain- 

GisborsenQents. 

the  number  of  tiff  for  the  defendants'  coach  for  one  stage,  from  February 
^eaJh^^and  *^  October  1840,  at  the  rate  of  thirty  guineas  a  month, 
the  proportion    j^  appeared  that  the  practice  was  for  an  account  to  be  made 

of  the  eammgs  ^*^  '^ 

to  which  each  out  by  the  defendants  at  the  close  of  each  month,  called  the 

Tliese  accounts  ^'monthly  account,"  which  contfdned  the  names  of  the  parties 

^rUircterirof  concerned  in  working  tiie  coach,  the  amount  of  the  receipts 

one  of  the  pro-  and  disbursements,  the  number  of  miles  worked  by  each, 

prietors,  part-  ,  ,  ,  "^ 

ly  from  ma-  and  the  proportion  of  the  earnings  to  which  each  was  en- 
ed  by  them,   *    titled.     This  account  was  made  out  by  a  Mr.  Carpenter, 

and  partly 

from  the  way-bills ;  and  the  practice  was,  for  the  clerk  to  send  to  each  proprietor  a  copy  of  the 
monthly  account,  shewing  the  amount  which  each  had  to  receive  or  pay,  and  the  proprietor  or 
proprietors  from  or  to  whom  he  was  to  receive  or  pay  such  amount : — Held^  that  this  account 
was  not  an  award,  and  was  admissible  in  evidence  without  a  stamp. 


(a)  Decided  in  Michaelmas  Tenii,  1845,  (Nov.  4). 
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the  clerk  to  one  of  the  defendants,  partly  from  the  way-  1846. 

bills,  and  partly  from  materials  furnished  to  him  by  the  de-  Goodyear 
fendants.  After  it  was  so  made  up,  a  copy  was  sent  by  g  ^' 
the  derk  to  each  proprietor,  accompanied  by  a  short  abstract, 
stating  the  account  of  each  with  the  company  in  respect  of 
his  share  of  the  receipts,  disbursements,  and  earnings,  and 
shewing  the  balance  which  each  was  entitled  to  receive  or 
had  to  pay,  accordingly  as  his  disbursements  and  si  tare  of 
mileage  exceeded  or  fell  short  of  the  sums  received  by  him: 
and  by  the  terms  of  the  account,  each  proprietor  was  to 
receive  or  pay  the  difference  from  or  to  one  or  more  of  the 
other  proprietors,  so  as  to  adjust  the  shares  of  alL  Upon 
the  plaintiff's  counsel  tendering  one  of  these  monthly  ac- 
counts in  evidence,  to  shew  that  the  sum  of  31/.  10^.,  alleged 
to  be  due  to  the  phdntiff,  had  been  charged  against  each  of 
the  defendants,  it  was  objected  for  the  defendant  that  the 
document  amounted  to  an  awards  and  was  not  admissible 
without  a  stamp.  The  Lord  Chief  Baron  received  the 
evidence,  and  the  plaintiff  obtained  a  verdict,  damages 
llOA  14*,  9d.;  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Crowder  now  moved  accordingly.  —  This  document 
amounted  to  an  award,  and,  being  unstamped,  was  not  re- 
ceivable in  evidence.  Carr  v.  Smith  (a)  is  in  point.  There, 
the  proprietors  of  a  stage-coach  made  an  arrangement  that 
each  of  them  should  horse  the  coach  for  certain  stages,  and 
should  receive  the  payments  and  make  the  necessary  dis- 
bursements; and  it  was  their  practice  that  one  or  more  of 
the  partners,  every  month,  made  up  and  sent  round  to  all 
the  others  a  written  accoimt,  derived  from  the  way-bills, 
shewing  the  receipts  and  disbursements  of  each  proprietor ; 
the  net  share  of  the  profits,  if  any,  due  to  each ;  and  the  pro- 
prietors by  and  to  whom  the  ascertained  shares  were  to  be 

(a)  5  Q.  B.  128. 
VOL.  XV.  C  M.  W. 
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1846.  paid:  and  the  payments  were  made  accjordingly.  There 
Goodyear  the  Court  appears  to  have  considered  that  such  a  document 
Simpson.  amounted  to  an  awards  and  required  a  stamp  as  such. 
[Pollocky  C.  B. — The  clerk  who  made  out  this  account  was 
the  common  servant  of  all  the  parties.]  He  was  the  private 
clerk  of  one  of  them,  employed  by  all  to  adjust  and  finally 
settle  the  account  between  them,  in  the  same  sense  as  an 
arbitrator  is  employed  by  the  parties  to  the  reference. 
[Pollock,  C.  B. — I  thought  this  was  no  more  an  award  than 
would  be  the  settlement  of  the  accounts  of  a  firm,  at  the  end 
of  the  year,  by  a  clerk,  who  assigned  the  due  share  of  the 
profits  to  each  of  the  partners.  Parke,  B. — Before  it  can 
be  contended  that  these  ac<X)unts  required  a  stamp  as  an 
award,  it  must  be  shewn  by  evidence  aliunde  that  the  par- 
ties agreed  to  be  boimd  by  them.]  There  was  sufficient 
evidence  of  such  an  agreement.  In  Jebb  v.  M^Kieman  (a), 
the  condition  of  a  bond  was  for  A.  M.'s  due  discharge  of 
the  duties  of  clerk  to  the  plaintiffs,  to  be  ascertained  by  the 
inspection  of  his  accounts  by  J.  S.,  and  the  amount  so  ascer- 
tained was  to  be  liquidated  damages.  It  was  held,  that  a 
paper  in  J.  S.'s  handwriting,  in  which  he  had  ascertained 
the  amount  of  the  deficiency  in  A.  M.'s  accounts,  required 
a  stamp  as  an  award. 

Pollock,  C.  B. — I  think  there  should  be  no  rule  on  this 
point  I  think  this  document  is  not  to  be  considered  as 
an  award:  it  is  a  mere  adjustment  of  accounts,  liable  to  be 
corrected,  having  no  binding  authority,  but  acquiesced  in 
from  time  to  time,  because  the  accounts  are  found  to  be 
correct  My  Brother  Alderson  has  discovered,  indeed,  that 
an  error  in  one  of  the  accounts  has  been  corrected  in  a  sub- 
sequent account.  Jebb  v.  M^Kieman  is  not  in  point  There 
the  matter  in  dispute  was  referred  to  the  decision  of  a  third 
party,  which  was  intended  to  be  binding,  and  therefore 

(a)  Moo.  &  M.  340. 
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amounted  to  an  award.     Here  the  person  making  out  the         1846. 

accounts  was  the  common  servant  of  all  the  parties  in  doing  Goodykar 

80,  and  his  settlement  was  merely  an  adjustment  of  the  g    ^' 
acoountSy  and  nothing  like  an  award. 

Parks,  B. — ^The  account  does  not  on  the  face  of  it  pur- 
port to  be  an  award,  and  therefore  it  must  be  shewn  to  be 
80  hj  eztrinac  evidence;  but  there  was  no  evidence  of  this 
being  an  instrument  which  was  intended  to  bind  the  parties 
as  an  award.  In  Carr  v.  Smith,  the  judgment  of  the  Court 
is  in  the  alternative;  aU  that  is  said  is,  in  effect,  that  there 
was  no  satisfactory  evidence  of  the  document's  amounting  to 
an  award,  but  that  if  there  were,  it  would  require  a  stamp. 

Aldersqn,  B. — There  is  nothing  to  shew  this  document 
to  be  an  award;  it  was  only  intended  as  a  convenient  state- 
ment, to  diew  the  general  state  of  the  accounts,  and  what 
parties  were  to  receive  payment,  and  from  whom.  If  it 
were  an  award,  it  would  be  a  most  preposterous  one ;  for 
if  a  balance  is  due  to  the  plaintiff,  it  is  to  be  received 
from  six  people,  so  that  it  might  be  necessary  to  bring  six 
actions. 

BoLFE,  B.,  concurred. 

Rule  refused. 


02 
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jan^  14.  Pyle  v.  Partrtoob  and  Others. 

The  following  JtvEPLEVIN. — The  defendants  made  cognizance  as  bail- 
Jh^nTcvT"  iffs  of  John  Ware,  to  whom  thej  aUeged  that  the  plaintiff 
dence  by  a  de-    ^^s  tenant    The  pleas  in  bar  denied  that  the  defendants 

fendant  m  re-  '■ 

pleTin,  in  rap-    were  bailiffs  of  Ware,  and  that  the  plaintiff  was  his  tenant. 

port  of  his  right   _  . 

to  distrain  as  issues  thereon. 

— **I  J.  w!, " '       ^^  ^'^  irisl^  before  Erie,  J.,  at  the  last  Devonshire  assizes, 

o^  *jp-»  ^**™?»  the  defendants  tendered  in  evidence  the  following  document, 

October,  1843,  dated  in  February,  1843,  and  signed  by  John  Ware: — 

J.  P.  [the  dc-  "  I>  John  Ware,  of  the  city  of  Bristol,  but  late  of  Tiverton, 

^**th  *■'  ^^'  ^^  ^'^^  county  of  Devon,  farmer,  one  of  the  executors  of 

with  him  cer-  John  Ware,  late  of  Tiverton  aforesaid,  gent.,  deceased, 

tain  title-deeds 

of  houses  in  T.,  having,  on  the  7th  day  of  October,  1840,  borrowed  from 
wre tohim"*'  Mr.  James  Partridge,  of  Tiverton,  the  sum  of  £300,  did 
^^^^\Fa  t'^®^  pledge  with  the  said  James  Partridge  certain  title- 
then  authorize  deeds  of  dwelling-houses  in  Tiverton  aforesaid,  held  by  me 
the  rents  of  the  for  my  own  benefit  under  my  late  father  John  Ware's  will, 
dari^mT  during  my  life,  in  order  to  secure  to  the  said  James  Partridge 
right  and  inter-  the  said  sum  of  £300,  with  interest  thereon.     I  the  said 

esttherem; 

and  1  hereby  John  Ware  did  then  authorize  the  said  James  Partridge  to 

make  valid  all  receive,  recover,  and  take  the  rents  of  my  said  dwelling- 

^'  ^JSraT*'  houses  in  Tiverton  aforesaid,  during  my  right  and  interest 

larly  a  distress  therein,  as  wcU  in  my  own  right  as  acting  executor  of  my 

plaintiflf],*te-  said  late  father  John   Ware,   deceased.     And   I  hereby 

^s^dhouMs,  confirm,  and  allow  to  be  good  and  valid,  all  acts,  distresses, 

by  the  said  J.  ^j^j  particularly  a  distress  taken  upon  William  Pyle,  tenant 

proceedings  of  one  of  the  said  dwelling-houses),  matters,  and  things  had, 

or  to  be  made'  made,  and  taken  by  the  said  James  Partridge,  and  hereafler 

or  taken,  by 

the  said  J.  P., 

to  the  end  that  the  rents  and  profits  of  the  said  houses  may  be  received  and  taken  by  the  said 

J.  P.  daring  ail  my  estate  and  interest.     (Signed)  J.  W." 

Heldt  that  this  document  did  not  require  a  stamp,  either  as  an  agreement  accompanied  with 
a  deposit  of  title-deeds  for  making  a  mortgage,  or  as  an  authority  to  distrain,  or  as  an  agree- 
ment. 
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to  be  had^  made^  and  taken  by  him,  in  the  care,  management,  1846. 
and  recovering  of  the  rents  and  profits  of  the  said  dwelling- 
houses  and  premises  in  Tiverton,  comprised  in  the  said 
title-deeds  pledged  bj  me  to  him  as  aforesaid.  And,  as 
such  executor  as  aforesaid,  I  ratify  and  confirm  all  acts, 
distresses,  and  other  proceedings  made,  done,  or  taken,  and 
to  be  made,  done,  or  taken  by  the  said  James  Partridge,  on 
the  premises,  to  the  end  that  the  rents  and  profits  of  the 
said  dwelling-houses  and  premises  may  be  received,  re- 
covered, or  taken  by  the  said  James  Partridge  during  aU 
my  estate  and  interest  therein." 

Thb  instrument  was  objected  to  by  the  plaintifiTs  counsel, 
as  being  unstamped.  They  contended  that  it  required  a 
stamp,  either  on  the  ground  of  its  being  a  mortgage  to  the 
defendant  Partridge;  or  as  a  letter  of  procuration  or  power 
of  attorney  to  Partridge  to  distrain;  or,  lastly,  as  an  agree- 
ment to  levy  a  distress.  The  learned  Judge  overruled  the 
objection,  and  admitted  the  docmnent  in  evidence;  and,  the 
jury  having  found  a  verdict  for  the  defendants,  he  gave  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  him,  with 
AL  As.  damages,  if  the  Court  should  think  the  document 
required  a  stamp. 

Cockbumf  in  Michaelmas  Term,  moved  for  and  obtained  a 
rule  nisi,  pursuant  to  the  leave  reserved,  citing  Wrench  v. 
Lord  {a)  and  Regina  v.  Kelk  (&). 

Crowder  and  Greenwood  now  shewed  cause. — This  docu- 
ment was  admissible  in  evidence  without  a  stamp.  First, 
it  did  not  amount  to  a  mortgage.  The  case  of  Wrench  v. 
Lard  does  not  apply.  The  actual  decision  in  that  case  merely 
was,  that  the  document  amounted  to  no  more  than  a  consent 
on  the  part  of  the  churchwardens  for  the  time  being. 
[Parke,  B. — This  is  not  an  "  agreement,  contract,  or  bond, 
accompanied  with  a  deposit  of  title-deeds,  for  making  a 

(a)  3  Bing.  N.  C.  672.  (J>)  12  Ad.  &  E.  659. 
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1846.  mortgage,"  within  the  words  of  the  Stamp  Act,  55  Geo.  3, 
c  184,  Sched.,  part  1,  tit  Mortgage;  because  here  the 
deeds  were  deposited  three  years  before.]  Secondly,  the 
document  is  not  a  lettter  of  procuration,  or  power  of 
attorney.  Regina  v.  KeJk  is  quite  distinguishable:  that 
was  the  case  of  a  letter  of  procuration  to  vote  as  a  proxy. 
[They  were  then  stopped  by  the  Court.] 

Montafftie  Smith  (with  whom  was  Cockbum\  in  support 
of  the  rule. — ^This  instrument  amounts  to  an  agreement 
pledging  or  charging  land,  within  the  meaning  of  the  Stamp 
Act,  55  Greo.  3,  c  184,  Sched.,  part  1,  tit  Mortgage;  the 
words  of  which  are,  **also  any  agreement,  contract,  or  bond, 
accompanied  with  a  deposit  of  title-deeds,  for  making  a 
mortgage  &c.  of  any  lands,  estates,  or  property  comprised 
in  such  title-deeds,  or  for  pledging  or  charging  the  same  as 
a  security."  It  explains  and  is  founded  upon  the  deposit  of 
the  title-deeds,  and  may  be  considered  as  accompanying  it; 
and  it  contains  an  agreement  for  thereafter  pledging  the 
profits  of  the  lands  as  a  security  for  the  repayment  of  the 
money  borrowed.  Again,  it  is  evidence  of  what  the  parties 
have  agreed  shaU  be  the  security  for  the  loan,  and  is  en- 
forceable in  equity;  it  therefore  ought  to  have  had  an 
agreement  stamp:  Hill  v.  Ransom  {a). 

Pollock,  C.  B. — I  think  this  rule  must  be  discharged. 
This  document  is  a  mere  ratification  or  recognition  of  the 
distress,  and  of  the  authority  of  the  defendant  Partridge  to 
distrain,  reciting  his  authority,  and  giving  a  reason  for  it, 
viz.  the  previous  loan  of  money  by  him.  It  may  be  that, 
from  the  terms  of  that  recital,  a  court  of  equity  would  give 
effect  to  the  instrument  by  way  of  equitable  mortgage;  but, 
in  terms,  it  is  no  more  than  a  ratification  of  an  authority  to 
distndn,  and  the  stamp  does  not  apply  to  such  an  instrument 

(a)  6  Scott,  N.  R.,  571. 
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Parke,  B. — I  also  tliink  that  tliis  document  does  not  fall  1846. 
within  the  Stamp  Act.  The  clause  referred  to  only  applies 
to  cases  where  the  agreement  is  accompanied  with  a  de]X)sit 
of  title-deeds.  That  was  not  the  case  here,  for  the  deeds 
had  been  deposited  long  before  the  execution  of  this  instru- 
ment; and  no  fraud  has  been  suggested. 

Platt,  B.,  concurred. 

Kule  discharged. 


Sibree  v.  Tripp.  Jan.  15, 16. 

Assumpsit. — The  first  count  was  upon  a  promissory  The  plaintiff 
note  for  £50 ;  the  second  and  third  counts  were  for  money  thedcfendant 

the  sum  of 
J^MM)  for  the  purpose  of  a  ipeculation  in  foreign  stock,  and  the  defendant  signed  the  following 
memorandam : — "Bristol,  August  14,  1843.     Memorandum.— Mr.  S.  has  this  day  deposited 
with  me  jfSOO,  on  the  sale  of  j^I0,300,  3/.  per  Cent  Spanish,  to  be  returned  on  demand:" 
Htid,  that  this  was  not  a  promissory  note,  and  did  not  require  a  stamp  as  such. 

To  an  action  for  ;£ lOOO  money  had  and  received,  and  j^lOOO  due  on  an  account  stated,  the 
defendant  pleaded,  as  to  j^500,  parcel  of  the  sum  in  those  two  counts  mentioned,  that  the  ac- 
eonnt  was  stated  of  and  concerning  the  said  sum  of  j^500,  parcel  &c.,  in  the  first  count  men- 
tiooed,  and  no  other  ;  that,  after  the  said  causes  of  action  arose,  the  plaintiff  commenced,  in  the 
Tolzey  Court  of  Bristol,  an  action  of  debt  for  the  recovery  of  the  said  sums  of  ;^500  and  i^500; 
that  the  defendant  disputed  the  said  supposed  debt,  and  denied  that  he  owed  or  was  liable  to 

Sy  it,  or  that  the  plaintiff  could  recover  it ;  and  thereupon,  to  terminate  the  said  dispute  and 
lerence,  and  the  claim  and  demand  of  the  plaintiff  in  the  s^aid  action,  and  finally  to  determine 
the  same,  the  plaintiff  and  defendant  agreed  that  the  said  action  should  be  settled  by  the  defend- 
ant making  and  delivering  to  the  plaintiff  three  promissory  notes,  for  payment  to  the  plaintiff, 
or  order,  of  the  sums  of  ;^125,  £l2b^  and  £bOt  and  that  the  plaintiff  should  accept  and  receive 
the  same  in  satisfaction  and  discharge  of  the  said  sums  of  jf  500  and  ;^o00,.and  all  damages  and 
eosta,  and  that  the  plaintiff  should  discontinue  the  said  action.  Averment,  that  the  defendant 
■ade  and  delivered  to  the  plaintiff  the  said  three  promissory  notes,  and  that  the  plaintiff  ac- 
cepted the  same  in  full  satisfaction  and  discharge  of  the  said  sums  of  i^500  and  j^500,  and  the 
damagea  and  costs,  &c.    The  replication  denied  the  making  of  the  agreement  stated  in  the  plea. 

The  defendant  proved,  in  support  of  this  plea,  that  the  plaintiff  had  sued  him  in  the  Tolzey 
Court  for  the  £500,  when  it  was  agreed  between  them  that  the  defendant  should  give,  in  set- 
tlement of  the  action,  three  promissory  notes,  two  for  £l2b  each,  and  one  for  £bOf  payable  to 
the  plaintiff  or  his  order,  which  he  did ;  and  the  following  memorandum  was  then  indorsed  by 
the  plaintiff's  attorney  on  the  writ  served  in  that  action : — '*  This  action  is  settled  by  the  de- 
fendant giving  three  promissory  notes,  viz.  one  at  three  months,  if  125  ;  one  at  four  months, 
itl25 ;  and  one  at  twelve  months,  £bO ;  upon  payment  of  which,  1  undertake  to  deliver  to 
F.  S.,  Esq.,  [the  defendant's  attorney],  the  several  papers  in  my  possession  in  reference  to  this 
•tdaa.—J.  P.  H."  The  defendant  paid  the  two  notes  for  £]  25  each  when  due,  but  refused 
payment  of  the  note  for  ^£^50 : — 

Held,  first,  that  the  above  plea  was  a  good  answer  to  the  action  in  point  of  law ;  for  that  the 
acceptance  of  a  negotiable  security  may  be  in  law  a  satisfaction  of  a  debt  of  a  greater  amount. 

Secondly,  that  the  plea  was  proved  by  the  giving  of  the  promissory  notes  in  pursuance  of  the 
sgreement,  and  that  it  was  not  necessary  to  shew  that  they  were  all  paid  at  maturity. 
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1846.         had  and  received,  and  on  an  account  stated,  the  sum  Isdd  in 
each  of  them  being  £1000. 

The  defendant  pleaded  (with  non  assumpsit  and  other 
pleas),  fiflhlj,  as  to  the  sum  of  £500,  parcel  of  the  siun  in 
the  second  and  last  counts  mentioned,  that  the  account  stated 
in  the  last  count  was  stated  of  and  concerning  the  said  sum 
of  £500,  parcel  &c.,  in  the  said  second  count  mentioned,  and 
no  other;  that,  after  the  said  causes  of  action  as  aforesaid 
arose,  the  plaintiff  commenced,  in  theTolzey  Court  of  Bristol, 
an  action  of  debt  against  the  defendant,  for  the  recovery  of 
the  said  sums  of  £500  and  £500 ;  that  the  defendant  disputed 
the  said  supposed  debt,  and  denied  that  he  owed  or  was  liable 
to  pay  the  same,  or  that  the  plaintiff  could  recover  it;  and 
thereupon,  to  terminate  the  said  dispute  and  difference,  and 
the  daim  and  demand  of  the  plaintiff  in  the  said  debt  and 
action,  and  finally  to  determine  the  said  action,  the  plaintiff 
and  defendant  agreed  that  the  said  action  should  be  settled 
by  the  defendant  making  and  delivering  to  the  plaintiff  three 
promissory  notes  in  writing,  by  which  the  defendant  should 
promise  to  pay  to  the  plaintiff,  or  order,  the  sums  of  £125, 
£125,  and  £50  resi)ectively,  and  that  the  plaintiff  should 
accept  and  receive  the  same  in  full  satisfaction  and  discharge 
of  the  said  sums  of  £500  and  £500,  and  all  damages  and 
costs,  and  that  the  plaintiff  should  discontinue  the  said  ac- 
tion. Averment,  that  the  defendant  made  and  delivered  to 
the  plaintiff  the  said  three  promissory  notes,  and  that  the 
plaintiff  accepted  the  same  in  full  satisfaction  and  discharge 
of  the  said  sums  of  £500  and  £500,  and  the  damages  and 
costs,  &c     Verification. 

Replication,  that  no  such  agreement  was  ever  made  modo 
et  formd  &c.;  on  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sit- 
tings after  last  Trinity  Term,  it  appeared  that  this  action 
was  brought  to  recover  the  sum  of  £50  due  upon  a  promis- 
sory note,  and  also  the  sum  of  £500,  which  had,  in  August 
1843,  been  deposited  by  the  plaintiff  with  the  defendant  for 


k. 
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the  purpose  of  a  speculation  in   Spanish  stock.     At  the       ^  1846. 
time  of  the  deposit,  the  following  memorandum  was  given 
bj  the  defendant  to  the  plaintiff: — 

"Bristol,  August  14th,  1843. 

'^Memorandum. — Mr.  Sibree  has  this  day  deposited  with 

me  £500,  on  the  sale  of  £10,300,  3/.  per  cent.  Spanish,  to 

l)e  returned  on  demand. 

"James  T.  Tripp." 

On  this  document  being  tendered  in  evidence,  stamped 
with  an  agreement  stamp,  it  was  objected  for  the  defendant 
that  it  amounted  to  a  promissory  note,  and  required  a  stamp 
aceordingly.  The  Lord  Chief  Baron  overruled  the  objec^ 
tioD,  and  received  the  paper  in  evidence. 

The  defendant  then  proved,  in  support  of  his  plea,  that 
an  action  had  been  brought  against  him  by  the  plaintiff  in 
the  Tolzey  Court  at  Bristol,  for  the  recovery  of  the  sum  of 
£500;  when  it  was  agreed  between  them  that  the  defendant 
should  give,  in  settlement  of  the  action,  three  promissory 
notes,  two  for  £125  each,  and  the  third  for  £50,  payable 
to  the  plaintiff  or  his  order,  which  he  accordingly  did ;  and 
the  following  agreement  was  thereupon  indorsed  by  Mr. 
Hinton,  the  phdntiff's  attorney,  upon  the  process  served  on 
the  defendant: — 

"  This  action  is  settled  by  the  defendant  giving  three 
promissory  notes,  viz.  one  at  three  months,  £125;  one  at 
four  months,  £125;  and  one  at  twelve  months,  £50:  upon 
payment  of  which  several  promissory  notes,  I  under- 
take to  deliver  to  Foskett  Savery,  Esq.,  [the  defendant's 
attorney]  the  several  papers  and  letters  in  my  possession  in 
reference  to  this  action. 

"January  6th,  1844.  "J.  P.  Hinton." 

The  two  promissory  notes  for  £125  each  were  paid  when 
due ;  but  the  third,  for  £50,  was  refused  payment  by  the 
defendant,  on  the  ground  of  its  not  having  been  indorsed. 
The  present  action  was  thereupon  brought. 

Upon  these  facts,  it  was  contended,  on  behalf  of  the  plain- 


26  CASES  IN   THE   EXCHEQUER, 

1846.  tiff,  that  the  fifth  plea  was  not  proved;  for  that,  in  order 
to  support  that  plea,  it  was  necessary  to  prove,  not  only 
that  the  notes  were  given  in  satisfaction  of  the  debt,  but 
also  that  they  had  been  paid.  The  Lord  Chief  Baron  was 
of  opinion  that  the  plea  was  proved,  and  accordingly  di- 
rected a  verdict  for  the  defendant  on  that  issue,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  him  for  £200. 
In  Michaehuas  Term  last. 

Butt  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  entered  for  the  plaintiff  accordingly,  or  why  there 
should  not  be  judgment  for  the  plaintiff  notwithstanding 
the  verdict  on  the  above  issue. 

Jervis  and  Hoggins  now  shewed  cause. — This  plea  is  a 
good  answer  to  the  action,  and  was  fully  proved  at  the  trial. 
The  proof  was,  that  the  former  action  was  settled  by  giving 
the  three  promissory  notes;  and  it  was  not  necessary,  in 
order  to  prove  the  plea,  and  to  establish  a  good  defence  to 
this  action,  to  shew  that  they  were  paid  at  maturity.  The 
pbdntiff,  by  that  agreement,  got  certain  negotiable  securities 
for  his  debt ;  if  they  were  not  duly  paid^  he  had  the  right  to 
sue  upon  them.  Suppose  any  of  the  notes  to  have  been  ne- 
gotiated by  the  plaintiff,  and  not  paid  by  the  defendant  to  the 
holder  at  maturity :  would  the  plaintiff  be  entitled  to  main- 
tain the  present  action,  and  the  holder  of  the  note  at  the  same 
time  have  a  right  to  sue  the  defendant  upon  it  as  maker?  If 
the  plaintiff  meant  to  make  the  setdwneat.^ofhis  claim  de- 
pendent upon  the  payment  of  the  promissory  notes,  he  ought 
to  have  worded  the  agreement  accordingly,  and  said  "  by 
the  defendant  giving  and  payingy^  &c. ;  whereas  he  states 
that  the  action  is  settled  by  the  giving  of  the  notes.  It  is 
true  that  it  is  only  on  payment  of  the  notes  that  the  papers 
in  the  cause  are  to  be  delivered  up ;  but  that  may  well  have 
been  in  order  to  preserve  evidence  of  the  consideration  for 
the  notes,  in  case  it  became  necessary  to  enforce  them. 

But,  secondly,  the  document  given  in  evidence  by  the 
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]dmiitiff  amounted  to  a  promissory  note,  and  required  a        1846. 
stamp  accordingly. — On  this  point  they  cited  Brooks  v. 
EUans  (a),  Wcuthman  v.  Elsee  (&),  Shenton  v.  James  {c\  and 
EQis  Y.  Mason  {d). 

Butt  and  Taprellj  in  support  of  the  rule. — First,  as  to 
the  stamp.  It  is  not  every  agreement  for  the  repayment  of 
a  sum  of  money  that  amounts  to  a  promissory  note.  This 
is  merely  a  memorandum  of  acknowledgment  of  the  deposit 
of  money,  with  an  agreement  to  restore  the  sum  deposited: 
it  is  not  the  case  of  a  loan  of  money.  MelanotU  y.  Teas-- 
dak(e)  is  an  authority  against  this  objection.  [Parke,  B. — 
I  am  disposed  to  think  that  this  paper  imports  a  return  in 
specie  of  the  thing  deposited,  in  which  case  it  certainly  is 
not  a  prmnissoiy  note;  but  then  there  would  be  a  question 
whether  an  action  for  money  had  and  received  would  lie. 
However,  it  will  be  better  first  to  consider  the  other  point 
in  the  case.] 

Secondly,  the  agreement  proved  by  the  defendant  does 
not  support  the  plea.  The  reasonable  meaning  of  that 
agreement  is,  that  it  is  not  to  operate  in  satisfaction  of  the 
debt,  unless  the  notes  are  duly  paid:  Maillard  v.  Duke  of 
Argyll  {fy,  and,  the  notes  having  been  pud  in  part  only,  the 
plaintiff  has  a  right  to  sue  for  the  residue  of  the  money. 
The  notes  were  not  taken  in  absolute  satisfaction,  but  only 
conditionally  upon  their  being  all  paid  when  due.  This  is 
^wn  by  the  provision  for  retaining  the  original  securities 
and  vouchers  until  payment  of  the  notes.  In  Sard  v. 
Rhodes  (y),  the  defendant  pleaded,  in  answer  to  a  declara- 
tion by  the  indorsee  of  a  bill  of  exchange  for  jE43  against 
him  as  the  acceptor,  that  the  drawer  made  his  promissory 
note  for  i644,  and  delivered  it  to  the  plaintiff  in  full  satis* 

(a)  2  M.  &  W.  74.  (e)  13  M.  &  W.  210. 

(b)  I  Carr.  &  K.  35.  (/)  0  Man.  &  G.  40 ;  6  Scott, 

(c)  Id.  137.  N.  R.,  938. 

(d)  7  Dowl.  P.  C.  698.  (//)  1  M.  &  W.  153. 
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1846.  faction  and  discharge  of  the  bill  sued  on.  The  plaintiff  re- 
pliedy  that  the  note  for  £4A  was  not  paid  when  due,  and  still 
remained  unpaid.  It  was  held  thai  the  plea  was  good,  and 
the  replication  bad;  but  that  was  on  the  ground  that  the 
note  was  alleged  in  the  plea,  and  admitted  by  the  replication, 
to  have  been  given  in  satisfaction  and  discharge  of  the  bill ; 
and  Parke,  B.,  says, — "  If  it  had  been  averred  that  the  pro- 
missory note  was  given  for  and  on  account  of  the  bill,  it 
might  have  been  different,"  A  bill  given  merely  to  take  up 
a  former  bill  or  note,  or  in  Ueu  thereof  and  not  paid  when 
due,  unless  the  jury  find  it  to  have  been  given  in  satisfaction, 
does  not  affect  the  remedy  on  the  original  bill  or  note: 
Goldslade  Y,  CottereU{a)\  aee  £x parte  Bartlett{b)y  Lumley 
V.  Musgrave  (c).  And  the  settlement  of  the  action  does  not 
at  all  import  the  extinguishment  of  the  original  cause  of  ac- 
tion, but  only  the  suspension  of  the  remedy:  Waiters  v. 
Smith  (rf).  Field  v.  Robins  {e). 

Lastly,  this  plea  is  substantiaUy  bad,  and  the  plaintiff  is 
therefore  entitled  to  judgment  non  obstante  veredicto.  The 
plea  confesses  a  debt,  and  seeks  to  avoid  it  by  an  alleged 
accord  and  satisfaction;  but  in  truth  it  is  a  mere  plea  of  a 
promise  to  pay  a  smaller  sum  of  money  in  satisfaction  of  a 
larger,  which,  according  to  all  the  authorities,  is  no  answer 
to  the  declaration.  If  it  had  been  a  gifl  of  a  chattel  in 
satisfaction,  that  would  have  been  different.  It  is  true  the 
plea  states  the  debt  to  have  been  disputed  on  the  former 
occasion,  but  that  cannot  destroy  the  effect  of  the  present 
admission  of  it  To  make  the  plea  a  good  answer,  it  ought 
to  have  averred  that  there  was  an  alleged  debt,  or  a  mere 
disputed  claim;  as  it  stands,  the  averment  of  the  debt  being 
disputed  is  idle  and  immaterial. — On  this  part  of  the  case, 
they  cited  Com.  Dig.,  "Action  on  the  Case,"  (F.  8);  Cumber 


(a)  2  M.  &  W.  20.  (d)  2  B.  &  Adol.  889. 

(b)  7  Ves.  697.  {e)  8  Ad.  &  E.  90. 

(c)  4  Bing.  N.  C.  9. 
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V.  Wane  (a),  Heathcote  v.  Crookshanks  (i),  Fitch  v.  Sutton  (c),  1846. 

Greefucood  v.  Ledbitter  {d)y   Thomas  v.  Heathom  (tf),  Down 
V.  Hatcher  (/*),  and  Newhall  v.  HoU{g). 

Pollock,  C.  B. — The  motion  of  Mr.  Bvtt  in  this  case 
was  to  enter  a  verdict  for  the  plaintiff  on  the  issue  joined 
on  the  fifUi  plea,  or  for  judgment,  notwithstanding  the  ver- 
dict found  for  the  defendant  on  that  issue.  With  respect 
to  the  first  part  of  the  motion,  it  involves  these  two  points: 
first,  whether  the  plaintiff's  case  was  made  out  by  the  me- 
morandum proved  in  evidence;  and,  secondly,  if  it  was, 
whether  the  answer  ^ven  by  the  defendant  was  available  to 
pat  an  end  to  the  plaintiff's  right  of  action.  If  the  paper 
proved  by  the  plaintiff  amounted  to  a  promissory  note,  the 
issue  ought  to  remidn  as  found  for  the  defendant.  On  con- 
Bideration  of  the  authorities  cited,  it  appears  to  me  that  the 
memorandum  did  not  amount  to  a  promissory  note.  It  is 
difficult  to  lay  down  a  rule  which  shall  be  applicable  to  all 
cases;  but  it  seems  to  me  that  a  promissory  note^  whether 
referred  to  in  the  statute  of  Anne  or  in  the  text-books, 
means  something  which  the  parties  intend  to  be  a  promissory 
note.  We  cannot  suppose  that  the  legislature  intended 
to  prevent  parties  from  making  written  contracts  rekting 
to  the  payment  of  money,  other  than  bills  and  notes;  and 
this  appears  to  me  to  be  merely  an  instrument  recording  the 
agreement  of  the  parties  in  respect  of  a  certain  deposit  of 
money,  the  consideration  of  which  is  stated  in  the  memo- 
randum itself,  and  to  be  rather  an  agreement  than  a  pro- 
missory note. 

The  second  question  is,  whether  the  agreement  proved 
by  the  defendant  put  an  end  to  this  action.  [His  Lordship 
read  the  agreement,  and  the  fifth  plea.]     The  only  question 

(a)  1  Stra.  426.  (e)  2  B.  &  C.  477. 

(h)  2  T.  R.  24.  (/)  10  Ad.  &  E.  121. 

(c)  5  East,  230.  Ig)  6  M.  &  W.  662. 

(d)  12  Price,  123. 
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1846.  BOW  is,  whether,  as  matter  of  evidence,  this  plea  was 
sustained  in  proof;  and  that  turns  on  the  true  construction 
of  this  indorsement  upon  the  writ  in  the  Tolzey  Court  of 
Bristol  We  are  to  put  the  best  construction  upon  it  that 
we  can,  and  to  see  whether  the  intention  of  the  parties  was, 
that  the  action  should  cease,  and  the  debt  should  be  ex- 
tingubhed;  or  whether  the  plaintiff  reserred  to  himself  the 
right,  in  case  the  promissory  notes  were  not  paid  when  due, 
of  suing  on  the  original  consideration.  It  appears  to  me 
that  the  proper  construction  is,  that  the  parties  intended 
that  the  action  should  be  settled,  and  that  plaintiff  should 
have  a  lien  on  the  papers,  in  order  to  give  the  defendant  a 
greater  reason  for  promptness  of  payment;  but  that  the 
notes  were  given  in  satisfaction  of  the  debt,  and  that  the 
gimng  of  the  notes  alone  constituted  that  satisfaction.  The 
words  of  the  agreement  seem  to  import,  that,  on  the  giving 
of  the  notes,  the  plaintiff  was  to  look  to  them  as  constituting 
his  remedy,  and  the  defendant  to  them  as  constituting  his 
liability.  If  it  were  otherwise,  then,  on  the  slightest  laches 
as  to  one  of  the  notes,  though  all  the  others  were  pfdd  when 
due,  and  that  one  the  day  after,  the  whole  arrangement  would 
be  void.  On  this  point,  therefore,  as  matter  of  evidence,  I 
am  of  opinion  that  the  plea  was  proved. 

The  other  part  of  the  rule  is  to  enter  judgment  for  tlie 
plaintiff  non  obstante  veredicto,  on  the  ground  that  the 
giving  of  these  notes  could  not  in  point  of  law  be  a  satisfao- 
iion  of  a  liquidated  claim  for  a  larger  amount  If  the  case  of 
(hmber  v.  Wane  were  law,  and  a  binding  authority  upon  us, 
undoubtedly  we  could  not  come  to  a  conclusion  in  favour  of 
the  defendants  That  case  was  one  of  assumpsit  for  £lff,  to 
which  the  defendant  pleaded  that  he  gave  the  plidntiff  a 
promissory  note  for  £5  in  satisfaction,  and  that  the  plaintiff 
received  it  in  satbfaction:  and  it  was  held,  on  writ  of  error, 
after  judgment  for  the  plaintiff,  that  the  plea  was  ilL  It 
does  not  appear  from  the  report,  whether  the  note  was 
payable  presently,  or  whether  it  was  negotiable  or  not.    The 
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facts  are  not  sufficiently  stated  to  make  it  a  binding  authority.         1846. 

Pratty  C.  J.,  says,  in  delivering  the  judgment  of  the  Court, 

^  As  the  plaintiff  had  a  good  cause  of  action,  it  can  only  be 

extinguished  by  a  satisfaction  he  agreed  to  accept;  and  it  is 

not  his  agreement  alone  that  is  sufficient,  but  it  must  appear 

to  the  Court  to  be  a  reasonable  satis&ction;  or  at  least  the 

contrary  must  not  appear,  as  it  does  in  this  case.     If  £h 

be,  as  is  admitted,  no  satisfaction  for  £15,  why  is  a  simpfo 

oonlract  to  pay  £6  a  satisfaction  for  another  simple  contract 

of  ihree  times  the  yalue?  In  the  case  of  a  bond,  another  has 

never  been  allowed  to  be  pleaded  in  satisfkction,  wilJiout  a 

bettering  of  the  pliuntiff's  case,  as  by  shortening  the  time  of 

payment.''    From  tiie  latter  part  of  the  judgment  I  must» 

with  every  respect  for  the  great  authority  of  that  learned 

Judge,  express  my  dissent.     Undoubtedly  at  tiiat  time  it 

was  not  law;  for  in  PinneTs  case  (a)  it  was  laid  down  as 

dear  matter  of  law,  that,  in  the  case  of  a  bond  for  £500, 

due  on  the  first  of  January,  if  the  obligee  accepted  £100  in 

flstis&ction  the  day  before,  he  was  at  liberty  to  do  so;  and 

the  Court  never  inquired  whetiier  the  satisfaction  was 

TtaMonable;  they  left  it  to  the  agreement  of  the  parties. 

However,  it  does  not  appear,  in  the  case  of  Cumber  v.  Wane^ 

that  the  promissory  note  was  negotiable,  and  therefore 

that  the  plaintiff  had  any  benefit  from  it     The  marginal 

note  of  that  case — ^^  Giving  a  note  for  £5  cannot  be  pleaded 

as  a  satisfaction  for  £15" — was  expressly  denied  to  be  law 

by  Lord  SBenborauffh,  in  argument  in  Heathcote  v.  Craohr- 

Aankty  and  JBtcfler,  J.,  referred  to  a  case  of  Hardcastle  v. 

Ebward,  in  which  it  had  been  so  denied  to  be  law.     But 

whether  the  case  of  Cumber  v.  Wane  have  been  overruled 

or  not,  it  appears  to  me  that  it  cannot  be  sustained  as  an 

tothority  that  the  acceptance  of  a  negotiable  security  may 

not  be  a  satisfaction  of  a  claim  to  a  larger  amount.     Sard 

Y.  Rhodes  is  a  distinct  authority  that  the  acceptance  of  a 

negotiable  security  may  be  pleaded  in  satisfaction  of  a  simple 

(a)  6  Rq>.  117. 
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1846.  contract  debt  for  a  like  amount:  and  the  only  question  is 
whether  the  same  doctrine  is  applicable  where  the  original 
claim  was  for  a  larger  amount.  I  think  it  is.  It  is  admitted, 
that  if  there  had  been  an  acceptance  of  a  chattel  in  satisfac- 
tion of  the  debt,  the  Court  would  not  examine  whether 
that  satisfaction  was  a  reasonable  one,  but  merely  whether 
the  parties  came  to  that  agreement;  and  the  acceptance  of 
a  negotiable  security  appears  to  me  to  be  of  the  same  nature. 
Again,  if  a  chdm  is  bona  fide  disputable^  Longridge  v. 
DarviUe  (a)  is  an  authority  to  shew  that  the  party  may  be 
barred  by  the  acceptance  of  a  much  less  sum  in  satisfaction 
of  it.  Here  the  demand  is  apparently  for  a  liquidated 
amount;  but  under  the  count  for  money  had  and  received, 
that  amount  may  be  very  disputable:  and  the  plea  avers, 
that  in  the  former  action  the  defendant  disputed  the  said 
supposed  debt,  and  denied  that  he  owed  or  was  liable  to  pay 
it,  and  thereupon,  to  terminate  the  dispute  and  difference 
&c.,  the  plaintiff  and  defendant  agreed  that  the  action 
should  be  settled  by  the  giving  of  the  promissory  notes. 
If  so,  that  was  an  admission  by  the  plaintiff  that  the  claim 
was  so  far  disputable  as  to  justify  him  in  coming  to  such  an 
agreement  Upon  the  whole,  I  am  of  opinion  that  this 
plea  is  a  good  answer  to  the  action,  and  that  it  was  proved 
at  the  trial,  and  therefore  that  this  rule  ought  to  be  dis- 
charged. 

Parke,  B. — I  am  also  of  opinion  that  this  rule  ought  to 
be  discharged.  The  first  question  is,  whether  this  plea  was 
proved.  [His  Lordship  read  it]  The  issue  upon  that  is, 
that  no  such  agreement  was  made  as  is  mentioned  in  the 
plea;  that  is,  no  agreement  to  give  and  accept  these 
promissory  notes  in  satisfaction  of  the  debt  The  Lord 
Chief  Baron  decided  at  the  trial  that  the  plea  was  proved, 
reserving  for  the  opinion  of  the  Court  the  question  on  the 
construction  of  the  agreement     When  Mr.  Butt  moved  for 

(a)  6  B.  &  Aid.  117. 
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this  role,  I  certmnlj  was  strongly  impressed  with  the  idea  that         IS46. 
this  agreement  amoiinted  only  to  a  suspension  of  the  remedy, 
and  not  to  a  satisfaction  of  the  debt;  but  after  hearing  the 
present  argument,  and  on  full  consideration  of  the  case,  I  have 
0(»ne  to  the  same  conclusion  as  my  Lord  Chief  Baron,  that 
the  porties  meant  it  to  be  a  final  extinguishment  of  the  debt. 
The  agreement  is  in  these  terms :   [His  Lordship  read  it.] 
As  to  the  first  part  of  it  I  have  no  doubt:  it  is  a  settlement 
not  only  of  the  action,  but  of  the  claim.    The  settlement  of 
an  action  prim&  facie  means  the  settlement  of  the  cause  of 
action.     And  unless  the  notes  were  to  be  substituted  as  the 
remedy,  the  agreement  would  be  of  this  extraordinary 
nature,  that,  if  any  one  of  them  were  not  paid  at  maturity, 
the  whole  debt  would  become  due.     The  reasonable  con- 
fitmction  therefore  is,  that  it  was  to  be  an  absolute  settlement 
of  the  debt,  and  that  the  only  future  liability  should  be 
njKHi  these  notes.    Then  comes  the  second  part  of  the 
agreement,  on  which  my  doubt  arose;  namely,  that,  upon 
foyment  of  the  several  promissory  notes,  the  plaintifi^  under- 
took to  deliver  up  the  papers  and  letters  in  his  possession  in 
reference  to  the  action.    But  I  think  that  may  well  be 
explained  in  the  manner  in  which  Mr.  Jervis  explained  it, 
that  it  would  be  desirable  to  keep  some  evidence  of  the  ori- 
ginal consideration,  in  case  the  notes  were  not  paid.     Upon 
the  whole  instrument,  therefore,  it  appears  to  me  that  the 
real  meaning  of  the  parties  was,  to  put  an  end  to  the  action, 
and  for  die  larger  sum  claimed  in  it  to  substitute  a  smaller, 
secured  by  three  promissory  notes. 

The  next  question  is,  whether,  if  proved  in  fact,  this  is  a 
good  plea  in  law ;  and  I  am  of  opinion  that  it  is.  J  will  consi- 
der  it  in  the  way  proposed  by  Mr.  Butty  striking  out  the  aver- 
ments as  to  its  being  a  disputed  debt.  It  is  clear,  if  the 
daim  be  a  liquidated  and  ascertained  sum,  payment  of  part 
cannot  be  satisfaction  of  the  whole,  although  it  may,  under 
certsun  circumstances,  be  evidence  of  a  gift  of  the  remainder. 
But  Uie  gift  of  a  thing  of  uncerttun  value  may  be  a  satisfaction 

VOL.  XV.  D  M.  w. 
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1846.  of  any  siun  due  on  a  simple  contract.  If  the  contract  be  by 
bond  or  covenant^  it  can  be  detennined  only  by  something  of 
an  equal  or  higher  nature;  but  upon  a  mere  simple  contract, 
it  is  clear  that  the  debtor  may  ^ve  anything  of  inferior  value 
in  satisfaction  of  the  sum  due^  provided  it  be  not  part  of  the 
sum  itself.  Littleton  thus  lays  it  down  (s.  344) : — ^*  Aho,  in 
case  of  feoffinent  in  mortgage^  if  the  feoffor  payeth  to  the 
feoffee  a  horse^  or  a  cup  of  silver^  or  a  ring  of  gold^  or  any 
such  thing,  in  full  satisfaction  of  the  money,  and  the  other 
receiveth  it,  this  is  good  enough,  and  as  strong  as  if  he  had 
received  the  siun  of  money,  though  the  horse  or  other  thing 
were  not  of  the  twentieth  part  of  the  value  of  the  sum  of 
money,  because  that  the  other  hath  accepted  it  in  full  satis- 
faction." The  same  doctrine  is  laid  down  in  PinneFs  case. 
It  is  clear,  if  the  creditor  had  the  money  itself,  he  might 
buy  with  it  a  thing  of  however  inferior  value;,  and  that  con- 
tract would  be  good:  so,  he  may  accept  the  same  thing  in 
satisfaction  of  the  whole  sum,  and  that  contract  is  good.  In 
the  case  of  a  bond  or  contract  under  seal,  it  is  different. 
^^  The  obligor  or  feoffor  cannot,  at  the  lime  appointed,  pay 
a  lesser  sum  in  satisfaction  of  the  whole,  because  it  is  appa- 
rent that  a  lesser  sum  of  money  cannot  be  a  satisfaction  of 
a  greater:  but  if  the  obligee  or  feoffee  do  at  the  day  receive 
part,  and  thereof  make  an  acquittance  under  his  seal  in  full 
satisfaction  of  the  whole,  it  is  sufficient,  by  reason  the  deed 
amounteth  to  an  acquittance  of  the  whole  "  (a).  Eodem 
Ugamine  quo  ligatum  est  dissolvitur.  Again,  a  sum  of 
money  payable  at  a  different  time  is  a  good  satisfaction  of  a 
larger  sum  payable  at  a  future  day:  Com.  Dig.,  Accord, 
(B  2).  In  the  present  case  (supposing  it  a  liquidated  de- 
mand), the  satisfaction  is  by  giving  a  different  things  not 
part  of  the  sum  itself,  having  different  properties.  It  may 
be  of  equal  value,  but  that  we  cannot  enter  into:  it  is  suf- 
ficient that  the  parties  have  so  agreed     The  case  oi  Andrew 

(a)  Co.  Litt.  212.  b. 
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T.  Baughey  (a)  is  an  authority  in  support  of  this  view.  1846. 
There  the  declaration  was  for  delivering  373  lbs.  of  bad 
wax,  upon  an  assumpsit  for  400  lbs.  of  good  and  merchantable 
wax,  stating  half  the  price  to  have  been  paid  in  hand,  the 
rest  to  be  paid  upon  a  day  agreed  on.  To  this  the  defend- 
ant pleaded,  that,  before  the  time  appointed  for  the  delivery 
of  the  residue  of  the  wax,  ^'  the  plaintiff  and  defendant  did 
agree,  that  if  the  defendant  would  deliver  inunediately  to 
the  plaintiff  one  cake  of  wax  weighing  20lbs.,  the  defendant 
would  accept  that  in  recompense,  as  well  for  the  aforesaid 
373lbs.  as  for  the  residue  which  was  to  be  delivered;  and 
pleaded  this  executed  in  certain,  with  the  acceptance  by  the 
I^tiff accordingly:"  and  this  plea  was  held  a  good  an- 
swtf.  The  Court  say,  that  ^^  the  bar  seemed  good  enough, 
for  the  effect  and  substance  of  the  action  is,  that  the  de- 
fendant hath  not  performed  his  bargain,  soil.,  with  good  and 
merchantable  wax,  according  to  his  undertiddng ;  but  that 
it  was  corrupted  and  mixed  as  above,  and  deceitful;  for 
which  the  plaintiff  has  received  satisfaction  and  recompense 
by  the  cake,  and  his  own  acceptance,  although  it  were  not 
of  one  hundredth  part  of  the  value  of  his  loss,  yet  by  his 
own  accord  and  agreement  this  injury  is  dispensed  with ; 
And  m  all  actions  in  which  nothing  but  amends  is  to  be  re- 
covered in  damages,  there  a  concord  carried  into  execution 
u  a  good  plea.'^  It  seems  to  me  that  this  reasoning  applies 
to  the  present  plea,  because  here  a  different^thing,  of  uncer- 
tain value,  is  delivered  in  satisfaction  of  the  debt^ 

The  cases  of  Cumber  v.  Wane  and  Thomas  v.  Heathom 
iare  been  referred  to.  The  reasoning  of  Pratty  C.  J.,  in 
the  former  case  is  certainly  not  correct;  for  we  cannot  in- 
quire into  the  reasonableness  of  the  satisfaction.  But  there 
it  did  not  appear  that  the  note  was  a  negotiable  one;  and 
the  point  now  before  the  Court  was  not  made.  In  Thomas 
V.  Heathom,  it  does  not  appear  to  have  been  a  case  of  accord 

f  (a)  Dyer,  75  n. 

d2 
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1846.  and  satisfaction:  although  the  bill  accepted  by  the  defendant 
was  a  negotiable  security,  it  does  not  appear  that  it  was 
given  by  way  of  accord  and  satisfaction. 

As  to  the  other  question,  whether  the  statement  in  this 
plea,  that  it  was  a  disputed  debt,  makes  the  plea  a  good 
answer,  I  think  that  is  very  doubtful,  because  it  does  not 
state  that  it  was  disputable  on  fair  and  reasonable  grounds. 
This  question  was  considered  in  the  case  of  fFUkinsan  v. 
Byers  (a),  in  which  it  was  held,  that,  where  an  action  has 
been  commenced  for  an  unKqtddated  demand,  payment  by 
the  defendant  of  an  agreed  sum  in  discharge  of  such  demand, 
was  a  good  consideration  for  a  promise  by  the  plaintiff  to 
stay  proceedings  and  pay  his  own  costs.  Littledaky  J.,  there 
went  further  than  the  rest  of  the  Court,  and  expressed  his 
opinion,  that,  even  in  the  case  of  a  liquidated  demand,  the 
same  promise,  made  in  consideration  of  the  payment  of  such 
sum,  might  be  enforced  in  an  action  of  assumpsit,  where  the 
agreement  was  such  that  the  Court  would  stay  proceedings 
if  the  plaintiff  attempted  to  go  on.  He  referred  to  a  case 
of  Reynolds  v.  Pynhaioe  (&),  where  a  declaration  in  assumpsit, 
— "  that  whereas  the  defendant  had  recovered  £5  against  the 
plaintiff,  in  consideration  of  £4  ^ven  him  by  the  plaintiff, 
the  defendant  assumed  to  acknowledge  satisfaction  of  that 
judgment  before  such  a  day,  and  that  he  had  not  done  it," — 
was  held  good,  on  the  ground  that  it  was  a  l>enefit  to  the 
defendant  to  have  the  money  without  suit  or  charge.  On 
the  authority  of  that  case,  Littledahy  J.,  held,  that  if  there 
was  a  dispute  as  to  a  liquidated  debt,  the  payment  and  ac- 
ceptance of  a  smaller  sum  might  be  a  good  satisfaction. 
The  rest  of  the  Court,  however,  did  not  go  upon  that  ground, 
and  therefore  I  do  not  rest  my  judgment  upon  this  point. 
But,  for  the  reasons  I  have  already  stated,  I  think  this  plea 
is  good,  and  that  there  ought  not  to  be  judgment  for  the 
plaintiff  non  obstante  veredicto. 

(a)  1  Ad.  &  £.  IOC ;  3  Nev.  &  M.  853.       (h)  Cro.  Eliz.  420. 
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With  respect  to  the  question  as  to  the  stamp.  It  Is  un-         1846. 
necessary  to  express  any  opinion  upon  It;  but  I  think  this 
document  did  not  require  a  stamp  except  as  an  agreement. 
This  Is  not  a  contract  to  pay  money,  but  a  deposit  of  money, 
and  the  Identical  money  Is  to  be  returned. 

Aldebson,  B. — As  to  the  question  rebting  to  the  stamp, 
we  must  look  at  It  as  It  arises  on  the  face  of  the  Instrument 
Itself,  and  I  think  It  bears  the  construction  put  upon  it  by 
my  brother  Parke,     Then  as  to  the  main  points  In  the  case, 
I  agree  In  thinking  that  here  the  original  debt  was  discharged 
merely  by  the  giving  of  the  promissory  notes,  and  that  the 
plaintiff  was  remitted  to  his  only  remaining  remedy,  namely, 
upon  those  notes,  and  had  lost  his  original  right  of  suing 
upon  the  original  memorandum.     If  we  did  not  put  this 
constractlon  upon  the  agreement,  we  should  certainly  do 
great  mjustlce,  because,  by  the  non-payment  of  any  one  of 
the  notes  on  the  very  day  It  became  payable,  the  whole  money 
would  become  due.     That  Is  so  strong  a  circumstance  as 
makes  one  hesitate  to  come  to  such  a  conclusion;  and  the 
literal  meaning  of  the  agreement  does  not  require  us  to  do 
so;  for  the  latter  words  of  It  may  very  well  be  consistent  with 
tbe  construction  we  put  upon  It;  the  papers  being  retained, 
in  order.  If  any  doubt  arose  as  to  the  sufficiency  of  the  con- 
sideration when  the  notes  were  put  In  suit,  to  shew  its  na- 
tnre,  In  order  to  enforce  them  with  greater  certainty.  I  tliink, 
therefore,  that  the  plea  Is  proved.     Then  the  next  question 
is,  is  the  plea  a  good  one?  I  consider  this  as  a  liquidated 
demand.    Then  Is  there  a  good  answer  to  It?   The  suggested 
answer  Is,  that  the  defendant  gave  certmn  promissory  notes 
of  a  smaller  amount,  and  the  plalntiiF  accepted  them  m 
satisfaction  and  discharge  of  that  demand.    It  is  undoubtedly 
true,  that  payment  of  a  portion  of  a  liquidated  demand,  in 
the  same  manner  as  the  whole  liquidated  demand  ought  to  be 
paid,  Is  payment  only  In  part ;  because  it  is  not  one  bargain, 
but  two;  namely,  payment  of  part,  and  an  agreement. 
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1846.  without  consideration,  to  ^ve  up  the  residue.  The  Courts 
might  very  well  have  held  the  contrary,  and  have  left  the 
matter  to  the  agreement  of  the  parties;  but  undoubtedly  the 
law  is  80  settled.  But  if  you  substitute  for  a  sum  of  money 
a  piece  of  paper,  or  a  stick  of  sealing-wax,  it  is  different,  and 
the  bargain  may  be  carried  out  in  its  full  integrity.  A  man 
msLj  give  in  satisfaction  of  a  debt  of  j£lOO,  a  horse  of  the 
value  of  five  pounds,  but  not  five  pounds.  Again,  if  the 
time  or  place  of  payment  be  different,  the  one  sum  may  be  a 
satisfaction  of  the  other.  Let  us,  then,  apply  these  principles 
to  the  present  case.  If  for  money  you  give  a  negotiable 
security,  you  pay  it  in  a  different  way.  The  security  may 
be  worth  more  or  less:  it  is  of  uncertain  value.  That  is  a 
case  falling  within  the  rule  of  law  I  have  referred  to.  But 
here  tiiere  is  the  further  circumstance,  that  the  payment  was 
in  discharge  of  a  debt  then  under  litigation,  by  means  of  a 
negotiable  security,  which  takes  away  that  Utigation.  On 
ihese  grounds,  I  am  of  opinion  that  this  plea  is  good. 

Platt,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  objection,  that  this  document  was  inadmissible  for  want 
of  a  stamp,  I  think  we  must  look  to  the  instrument  only 
m  determining  that  question;  and  it  seems  to  me  quite 
clear,  on  tiie  face  of  the  instrument  itself,  that  it  is  an  agree- 
ment to  return  a  deposit  of  money  in  a  particular  event. 
It  is,  therefore,  not  a  promissory  note.  "With  respect  to  the 
other  points,  I  agree  with  the  rest  of  the  Court,  for  the 
reasons  which  they  have  stated,  that  the  fifth  plea  is  a  good 
answer  to  the  action  in  point  of  law,  and  that  it  was  proved 
in  point  of  fact. 

Rule  discharged. 
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1846. 

Frith  v.  Botherhav.  Jan.  ic. 

Debt  on  bond.  In  the  penalty  of  j62000. — The  condition  A  bond  ocm- 
of  the  bond  (after  reciting  that  the  Chesterfield  and  North  payment  to 
Derbyshire  Banking  Company  had,  on  the  application  of  J^^,^^ 
the  defendant,  agreed  to  open  an  account  with  him,  on  his  money,  not  ez- 

,        ,  _  ,  ceeding  in  the 

eecnimg  the  several  sums  of  money  which  might  from  tune  whole  ;^iooo, 
to  time  become  due  on  the  balance  of  his  account  to  the  said  ^^  to  time 
Company,  &c)  was  declared  to  be,  that,  if  the  defendant  did  '^^^  ^  "»^ 

*     •'  ^  '  '  remam  due 

or  should  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  fromtheobUgor 

trustees  of  the  said  Company,  or  the  survivor  of  them,  &c,  on  the  balance 

to  the  use  of  the  said  Company,  either  alone  or  conjointly  ^j^^t^^l 

with  any  other  person  who  might  or  should  at  any  future  '**^  ^^^  *JJ^* 

tune  constitute  the  firm  of  the  said  Company,  all  and  every  eommUnon  as 

BQch  sum  and  sums  of  money,  not  exceeding  in  the  whole  to  the  said 

the  sum  of  £1000,  which  from  time  to  time  should  be  and  ^^er.'  "^^ 

'  aU  cuttomary 

remain  due  and  owing  from  the  defendant  to  the  said  Com-  ond  incidental 

pmy,  either  alone,  or  conjointly  &c,  on  the  balance  of  his  stamps,  &c., 

account  current  with  the  said   Company  or  such  other  JumiMDiSyon 

persons  &c.,  with  respect  to  monies  advanced  by  them  to  *^*  P'V'^JPjL 

5.  '  ^  ,  ,  -^  samofiflOOO. 

him  the  defendant,  together  with  such  interest  and  com- 
Qussion  as  should  be  due  to  the  said  Banking  Company  for 
the  time  being,  or  such  other  persons  &c,  and  all  customary 
and  incidental  charges  for  stamps,  &c.,  the  bond  should  be 
Toid,  &c.    The  defendant  pleaded  non  est  factum. 

The  bond  bore  a  stamp  of  £6,  being  the  ad-valorem^  duty 
on  jSIOOO.  At  the  trial,  before  Bolfey  B.,  at  the  last  Liver- 
pool assizes,  it  was  contended  for  the  defendant  that  the 
stamp  was  insufficient,  and  that,  by  reason  of  the  stipulation 
for  payment  of  interest  and  commission,  and  charges  for 
stamps,  it  ought  to  have  been  impressed  with  a  stamp  of 
£25.  The  learned  Judge  reserved  the  point,  and  the  plain- 
tifi*had  a  verdict,  damages  1101/.  I*.  Id,;  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 
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1846.  Martin  now  moved  accordingly. — The  point  in  this  case 

Frith'      depends  upon  the  construction  of  the  Stamp  Act,  55  Gtea 

_      «'•  3,  c.  184,  Sched.  pt.  1,  tit  "Bond,"  clause  2,  which  is  as 

follows: — **  Bond,  &c,  given  as  a  security  for  the  repayment 
of  any  sum  or  sums  of  money  to  be  thereafter  lent,  ad- 
vanced, or  paid,  or  which  may  become  due  upon  an  account 
current,  together  with  any  sum  already  advanced  or  due,  or 
without,  as  the  case  may  be: — Where  the  total  amount  of 
the  money  secured,  or  to  be  ultimately  recoverable  thereupon, 
shall  be  uncertain  and  without  any  limit,  £25:  and  where 
the  money  secured,  or  to  be  ultimately  recoverable  thereupon, 
shall  be  limited  to  a  certain  smn,  the  same  duty  as  on  a 
bond  for  such  limited  sum."  Here  the  whole  amount 
secured,  and  recoverable  by  the  obligees,  is  composed  of  the 
principal  sum  of  £1000,  an^  of  the  sums  which  may  become 
due  for  interest  or  commission,  and  for  charges  on  stamps, 
which  latter  are  uncertain  and  without  any  limit.  It  was 
decided  in  Scott  v.  Allsapp  (a),  and  is  now  a  settled  doctrine, 
that  the  proper  amount  of  stamp  duty,  in  the  case  of  a  bond, 
depends,  not  upon  the  amount  of  the  penalty,  but  upon  the 
nature  of  the  condition,  and  tlie  amount  secured  by  and  re- 
coverable upon  the  bond.  And  here  the  amount  secured 
by  and  recoverable  upon  the  bond  is  altogether  unlimited. 
Dickson  V.  Cass  {b)  is  expressly  in  point.  There,  a  bond 
was  ^ven  in  a  penalty  of  £2000,  the  condition  of  which, 
after  reciting  that  A.  &  B.  had  opened  an  account  with  D., 
E.,  F.,  &  G.,  as  bankers,  and  that  the  latter  had  agreed  to 
discount  bills,  and  pay  in  advance  for  A,  &  B.  any  sum  not 
exceeding  £1000,  was,  that  A.  &  B.,  and  C.  should  satisfy 
and  pay  the  bankers  all  such  sums  as  they  should  advance 
on  account  of  the  accepting  or  pajring  any  bills  &c.,  together 
with  such  lawful  charges  and  allowances  for  advancing  and 
paying  such  bills  as  were  usually  charged  by  bankers  in 
such  cases,  and  interest:  and  it  was  held,  that  this,  being  a 

(a)  2  Price,  20.  (b)  1  B.  &  Adol.  343. 
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bond  to  secure  not  only  £1000,  but  a  further  sum  for  the        1846. 
binkers'  charges  for  commissioD,  &c.,  required  a  £25  stamp.       ^^1^1[^^ 
[Porkef  B. — That  case  is  undoubtedly  an  authority  for  you,  «• 

unless  it  is  to  be  considered  as  overruled.  I  concurred  in 
tlie judgment  given  in  that  case,  but  with  some  hesitation; 
and  after  the  decision  in  Doe  d.  Merceron  v.  Bragg  (a),  I 
began  to  think  our  judgment  was  erroneous.]  It  has  never 
been  expressly  overruled.  All  the  cases  which  have  subse- 
quently occurred  were  cited  in  Barker  v.  Smark  {b)y  but 
they  relate  to  mortgage  deeds,  which  often  contain  mere 
ooUaieral  stipulations  for  other  things  than  the  payment  of 
money.  Bankers' commission  is  purely  money.  [PorA^*,  B.— 
In  order  to  require  the  larger  stamp,  it  must  be  secured  as 
iMwey  by  the  condition.]  A  banker's  commission  is  an  un- 
derstood and  definite  charge,  and  the  payment  of  it  clearly 
was  psrt  of  the  conaderation  for  the  taking  of  the  bond. 
[Parke,  B. — How  is  this  commission  "money  thereafter 
advanced,  lent,  or  paid,  or  due  upon  an  account  current?" 
It  is  a  remuneration  for  labour.  Nothing  is  due  on  the 
oee(mnt  current  beyond  the  £1000.  The  Stamp  Act  -does  not 
spply  to  anything  which  is  merely  a  remuneration  for  labour, 
but  (mly  to  money  advanced,  lent,  or  paid,  or  due  on  an 
aoooant  current.  Here  all  the  money  that  is  to  be  advanced, 
lent,  or  pidd,  or  to  become  due  on  the  account  current,  is 
limited  by  the  £1000.  It  has  already  been  decided  that 
tbe  bUerest  b  not  to  be  taken  into  consideration  in  estimating 
tbe  stamp  duty.]  That  was  upon  the  other  words  of  the 
^) ''  definite  and  certain  sum  of  money." 

Pollock,  C.  B. — I  entertain  no  doubt  whatever  upon 
the  point  which  is  raised  in  this  case.  It  is  a  clear  principle, 
that  the  subject  is  not  to  be  charged  with  any  such  duties, 
unless  the  I^slature  has  manifested  its  intention  to  impose 
them  by  dear  and  express  words.     And  the  meaning  of 

(«;8Ad.&E.620;3N.&P.644.  {b)  7  M.  &  W.  590. 
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1846.         that  part  of  the  Stamp  Act  to  wliich  Mr.  Martin  was  rc- 
^^T^l     '      ferred  appears  to  ine  \k)  Ik;  plain.     I  think  its  clear  meaning 
V*  is,  that  an  ad-valorem  daty  is  to  be  charged  upon  the  money 

securedy  as  limited  not  to  exceed  a  certain  sum;  and  re- 
ferring back  to  the  heading  of  the  clause,  the  bond  is  to  be 
one  "^ven  as  a  security  for  the  repayment  of  any  sum  or 
sums  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account  current,  together 
with  any  sum  already  advanced  or  due,  or  without,  as  the  case 
maybe.*^  Thosearedie  words  by  which  the  bond  to  be  taxed 
is  described  in  the  schedule;  and  aecording  as  its  amount 
is  limited  or  unlimited,  the  stamp  duty  is  to  be  estimated. 
In  the  present  case,  special  care  has  been  taken  to  give  a  limit 
bf  £1000,  as  the  sum  which  is  to  be  secured  by  the  bond. 
It  is  true,  indeed,  that  further  on  in  the  condition,  after  the 
clause  imposing  that  limit  of  JEIOOO,  (which  we  all  know 
would  include  interest  and  commission),  there  is  a  iurther  pro- 
vision, that  the  security  of  the  bond  is  for  thiit  sum  of  £1000, 
together  with  interest  and  commission.  Whether  that  clause 
was  inserted  merely  to  exclude  the  notion  that  commission  and 
interest  should  not  be  charged,  and  to  give  the  bank  by  ex- 
press terms  the  right  to  recover  them  as  well  as  all  the  other 
items  of  their  account  current,  I  do  not  know.  I  think  it  is 
extremely  probable  that  these  words,  if  they  come  to  be  exa- 
mined, mean  nothing  more  than  that,  on  making  up  the  ac- 
count current)  interest  and  commission  were  to  be  included  in 
the  account.  But  I  am  perfectly  prepared  to  go  along  with 
the  opinion  thrown  out  by  my  Brother  Parker  diat  the  case 
of  Dickson  V.  Cass  was  not  well  decided,  and  has  been  sub- 
stantially overruled,  as  to  this  point,  by  subsequent  cases, 
although  not  expressly  mentioned.  There  were  three  points 
decided  in  Dickson  v.  Cass,  and  I  am  now  only  speaking  of 
that  for  which  it  has  been  cited,  namely,  the  first  point.  I 
think  it  quite  right  to  say,  that,  having  thus  to  deal  with  an 
apparently  recognised  decision  in  point,  of  the  whole  Court 
of  Queen's  Bench,  if  there  were  any  real  doubt  whatever  on 
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my  mind  upon  the  point,  I  should  be  disposed  to  grant  a  nile,         1846. 

in  Older  to  have  it  further  discussed;  but  as,  on  the  best      '^  Fwth  ' 

coMideration  which  I  can  give  to  the  subject,  it  appears  to  *• 

me  that  if  we  were  to  do  so,  we  should,  when  the  case  came 

on  for  argument^  call  on  Mr.  Martin  to  support  his  rule;  and 

as  he  has  already  urged  everything  that  could  be  urged  in 

&yoar  of  the  proportion  for  which  he  is  contending,  it 

wDold  be  a  mere  useless  consumption  of  the  time  of  the 

Court  to  grant  a  rule.     In  my  opinion,  therefore,  the  view 

of  my  Brother  Parkey  which  he  has  expressed  to  day,  and 

wbich  diflfers  from  that  adopted  by  him,  as  he  says  with 

fdoctance,  in  Dickson  v.  Com,  is  the  correct  one ;  and  that 

cue  must  consequently  Ike  considered  as  overruled.    If  so, 

dufi  bond  is  suffidently  stamped,  and  there  is  no  oocasion 

for  any  further  time  to  be  consumed  in  the  discussion  of  the 

point 

Pabks,  B. — I  am  entirely  of  the  same  opinion  with  my 
Lord  Chief  Baron,  and  think  there  ought  to  be  no  rule. 
If  there  had  been  no  decided  caaes  on  the  construction  of 
^  statute,  I  should  have  considered  it  clear  that  the  pre- 
sent bond  was  one  which  only  required  the  ad-valorem  stamp, 
and  not  the  higher  duty  imposed  by  the  other  clause  of  the 
schednle  which  has  been  referred  to.  For,  look  what  the  duty 
is  imposed  on; — "every  bond  given  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  money,"  &c. : — 
ihe  tax  is  r^nlated  by  the  amount  of  the  money  secured  by 
Ae  bond,  and  not  by  the  amount  of  the  penalty,  whether 
it  be  a  "definite  and  certain  siun,"  or  "money  to  be  there- 
after lent,  advanced,  or  paid,  or  which  may  become  due  on 
an  account  current,'*  &c  We  come,  therefore,  to  the  first 
question :  is  the  bond  in  this  case  a  bond  for  the  payment  of 
a  definite  and  certiun  sum  of  money?  or  is  it  a  bond  within 
^meaning  of  the  subsequent  clause,  "given  as  a  security 
for  the  repayment  of  any  sum  and  sums  of  money  lent, 
danced,  or  paid,  or  which  may  become  due  on  an  account 
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1B46.        current,  together  with  any  sum  already  advanced  or  due,  or 
Frith  ^       without,  as  the  case  may  be,  where  the  total  amount  of  the 
V-  money  secured  or  to  be  ultimately  recoverable  thereupon  shall 

be  uncertain  and  without  any  limit,''  on  which  the  schedule 
imposes  a  duty  of  £25!;  whereas,  where  the  money  secured 
or  to  be  ultimately  recoverable  thereupon  shall  be  limited  not 
to  exceed  a  given  sum,  the  same  duty  only  is  charged  as  for  a 
bond  for  such  limited  sum.'    In  the  condition  of  the  bond  in 
this  case,  there  is  a  limit  to  the  sum  lent,  advanced,  pud,  or 
due  on  an  account  current,  which  the  bond  was  given  to 
secure,  and  consequently,  if  the  condition  contained  that 
clause  alone,  the  duty  should  be  for  that  limited  amount; 
and  here  the  bond  bears  a  stamp  exceeding  that  amount. 
The  question  then  is,  does  this  bond  become  liable  to  the 
higher  duty,  in  consequence  of  any  other  circumstances 
connected  with  it?    It  is  argued  that  it  does,  because  it  not 
only  secures  money  to  be  lent,  advanced,  or  paid,  or  which 
may  remain  due  on  the  balance  of  the  account  current,  but 
stipulates  for  something  else  to  be  paid,  namely  interest  and 
commission,  which  is  not  money  advanced,  lent,  or  pcud,  or 
which  necessarily  becomes  due  on  an  account  current.   Now, 
supposing  the  bond  to  have  been  given  for  the  principal  and 
interest  only,  it  has  been  held  by  this  Court,  in  the  case  of 
Barker  v.  Smark,  that  interest  is  not  money  lent,  advanced, 
or  paid,  within  the  meaning  of  this  part  of  the  Stamp  Act; 
and  consequently  that,  where  a  bond  is  given  to  secure  a 
sum  of  money  with  interest,  the  stamp  is  regulated  solely 
by  the  amount  of  the  principal  sum;  and  the  only  question 
remaining  is,  does  the  addition  of  the  right  to  charge  com- 
mission make  any  difference?  But  how  can  it  be  siud  that 
commission  comes  under  any  of  the  heads  in  respect  of 
which  the  schedule  imposes  the  fixed  duty?   It  is  not 
"money  lent,"  it  is  not  "money  advanced," it  is  not  "money 
paid,"  it  is  not  "  money  due  on  an  account  current :"  it  is  a 
remuneration  for  work  and  labour:  and  there  is  no  clause  in 
the  statute  which  imposes  an  additional  stamp  on  a  bond 


HILARY   TERM,   9  TICT.  45 

given  to  secnre  such  remuneration.  If,  therefore,  the  point  1846. 
in  this  case  were  res  integra,  I  should  certainly  say  that  this 
bond  was  not  liable  to  any  stamp  duty  beyond  £6:  and  the 
queBtion  before  us  is  reduced  to  this,  has  the  authority  of 
dedded  cases  put  a  different  construction  on  the  statute? 
It  must  be  admitted  that  the  case  of  Dickson  y.  Cass^  in 
which  I  myself  concurred  with  considerable  reluctance,  is 
in  authority  agunst  the  view  which  we  are  now  disposed 
to  adopt;  but  I  very  early  repented  of  my  concurrence  in 
that  judgment,  and  am  now  satisfied  that  it  was  erroneous. 
Let  us  look  to  the  course  of  the  decisions  since  that  of 
Duiun  y.  Ckus.  The  first  is  Doe  d.  Scruton  v.  Snaith  (a), 
vhidi  was  decided  on  the  analogous  clause  in  the  Stamp  Act, 
rektiog  to  mortgages;  and  it  was  there  held,  that  a  mortgage 
deed  for  £3000,  with  a  power  of  sale  to  secure  the  principal 
and  all  expenses,  with  interest,  was  sufficiently  stamped  with 
a  £9  stamp,  and  did  not  require  the  £25  stamp  imposed  by 
that  schedule  on  every  mortgage  given  as  security  for  the  re- 
payment of  a  sum  uncertain  and  unlimited  in  amount.  It  is 
true  that  the  Court  distingmslied  Dickson  v.  Cass  from  the 
case  before  them;  but  it  is  clear  that  they  did  not  approve 
of  that  decision.  That  case  was  followed  by  Doe  d.  Jarman 
Y.  Larder  {b\  There  a  term  of  years,  determinable  on  lives, 
was  mortgaged  to  secure  a  sum  of  £130,  with  power  to  the 
mortgagee  to  pay  £70  for  a  renewal,  in  case  a  life  should 
drop;  and  it  was  held  that  the  deed  was  sufficiently  stamped 
with  a  £2  stamp,  notwithstanding  there  was  a  covenant  by 
the  mortgagor  to  procure  a  renewal,  without  any  limit  to 
the  som  to  be  paid  by  him  for  that  purpose.  The  Court,  in 
giving  judgment,  said,  that  a  stamp  on  a  mortgage  within 
the  meaning  of  the  act  was  a  stamp  on  a  security  in  the 
name  of  a  mortgagor,  and  not  merely  on  any  covenant;  and 
that  a  £25  stamp  was,  therefore,  not  necessary  in  that  case, 


(o)  SBiDg.  140 ;  1  H.  &  Scott,         (6)  3  Bing.  N.  C.  92;  3  Scott, 
230.  407. 
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1846.        because  no  more  than  £70  was  to  be  advanced  by  the  mori- 
FaiTH^      gagor  after  the  first  advance,  and  for  anything  which  the 
V*  mortgagor  might  fail  to  pay,  the  mortgagee's  only  remedy 

was  on  the  covenant;  on  the  premises  mortgaged  he  bad»  in 
respect  of  such  failure,  no  security  at  alL  That  case  is  not 
precisely  in  point,  but  it  shews  an  endeavour  made  by  the 
Court  to  get  out  of  the  doctrine  of  Dickson  v.  C€us*  Since 
then  there  has  been  the  case  of  Paddon  v.  Bardett^a), 
where  premises  were  mortgaged  to  trustees  with  power  to 
sell,  to  secure  the  siun  of  £1137,  with  interest:  the  deed 
then  contfuned  a  clause,  empowering  the  trustees,  out  of  the 
proceeds  of  the  sale,  to  pay  and  discharge  the  costs  and 
expenses  to  be  incurred  in  the  execution  and  due  perform* 
ance  of  the  trusts  reposed  in  them,  and  also  a  reasonable 
sum  of  money  by  way  of  satisfaction  for  their  trouble.  Now 
there  was  a  case,  where,  in  addition  to  the  principal,  a  further 
sum  was  secured  by  way  of  remuneration  to  the  trustees; 
but  the  Court,  on  that  objection  being  taken,  very  shortly 
disposed  of  it,  by  saying  that  it  lay  on  those  who  made  the 
objection  to  shew  that  a  reasonable  satisfaction  to  the  trus- 
tees would  raise  the  whole  amount  above  £2000;  and 
although  they  distinguished  the  case  from  Dickson  v.  Cass, 
I  can  only  say  that  they  seemed  very  desirous  to  get  out  of 
it.  We  now  come  to  Doe  d.  Merceron  v.  Bragg  (i),  which 
is  the  latest  case  on  the  subject,  and  where  Lord  Denman^ 
with  the  rest  of  the  Court  of  Queen's  Bench,  virtually  over- 
ruled the  authority  of  Dickson  v.  Cass.  After  all  the 
previous  cases  had  been  cited,  and  the  Court  had  taken 
time  to  consider.  Lord  Denman  said,  ^^  The  objection  here 
was,  that  the  mortgage  deed  was  stamped  only  to  the  extent 
of  the  sum  advanced,  and  did  not  cover  the  amount  of  taxes 
and  rates  which  might  be  charged  on  the  premises,  and  which 
the  mortgagor  covenanted  to  pay,  and  until  payment  of 


(a)  2  Ad.  &  E.  0;  4  N.  &  M.  (h)  8  Ad.  &  £.  620;  3  N.  & 

1.  P.  644 
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which  the  provifio  for  redemption  was  not  to  operate.  This  1846. 
amoimt  ia  truly  said  to  be  unoertam  and  without  limit;  and  jftura 
henpe  the  £25  stamp  is  aigued  to  be  neoeasary,  instead  of  ^- 

tke  ad*Yalorem  stamp.   The  answer  is,  that  to  the  amount  of 
these  taxes  and  rates  the  mortgagee  is  at  all  events  entitled; 
that  he  required  no  stipulation  in  respect  of  them;  and  that 
the  stamp  is  r^ulated  by  the  amount  advanced^  or  agreed 
to  be  advanced.''    The  principle  laid  down  in  that  decision 
I  take  to  be  the  true  one;  that  the  stamp  should  be  deter- 
mined by  the  amount  of  the  sum  agreed  to  be  secured^  and 
not  by  any  collateral  stipulations  which  may  be  contained  in 
the  deed.    If,  therefore,  the  question  before  us  were  res 
int^ra,  the  construction  of  this  statute  ought  to  be  as  I 
have  stated;    and,  looking  at  all  the  authorities,  I  think 
that  the  last  of  them  has  put  the  matter  on   its  true 
ground,  and  consequently  there  ought  to  be  no  rule  in  this 
case. 

Alderson,  B. — I  am  of  the  same  opinion.  The  words 
of  the  Stamp  Act  are,  "as  security  for  the  repayment  of  any 
sum  or  sums  of  money  to  be  thereafter  lent,  advanced,  or  psdd, 
or  which  may  become  due  upon  an  account  current,  &c., 
where  t)ie  total  amount  of  monei/  secured  shall  be  uncertain 
and  witliout  limit''  Now  "  the  total  amount  of  money" 
means  the  amount  secured  as  money.  Here  the  amount  of 
money  secured  is  expressly  limited  by  the  bond.  The  obligee 
may  no  doubt  also  recover  interest  and  commission;  but 
they  are  not  mentioned  in  the  statute;  the  amount  which 
is  to  regulate  the  stamp*  excludes  them.  Unless  they  were 
clearly  included,  the  subject  ought  not  to  be  taxed  in 
J'egpect  of  them;  but  they  are  expressly  excluded.  Com- 
mission is  a  compensation  for  labour,  and  is  not  money 
advanced^  lent,  paid^  or  due  on  an  account  current 

Platt,  B. — I  quite  concur  in  the  interpretation  put  by 
Ac  rest  of  the  Court  upon  the  statute.     It  is  remarkable 
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1846.        that  the  words  are,  "bond  given  for  repayment  of  money." 

Frith"      '^'^^  word  ^^ repayment^  cannot  apply  to  commission  or  to 

«•  interest:  the  only  mode,  therefore,  of  construing  the  clause, 

according  to  the  ordinary  interpretation  of  words,  is  to 

confine  it  to  the  principal  sum  which  is  intended  to  be 

secured,  and  which  alone  is  to  be  repaid. 

Bule  refused 


Jan.  19.  Sanders,  Executrix,  v,  John  James  Coward. 

Debt  on  bond.    JJeBT  ou  bond  by  the  pl^tifF,  as  executrix  of  K  L. 

The  defendant,  ,   ,  , 

ftfter  craTing      Sanders,  the  surviving  obligee. 

bond  and  con-  "^^^  defendant  craved  oyer  of  the  bond,  and  of  the  con- 
dition, which      dition,  which  was  as  follows:— 

waa  for  pay-  ' 

ment  of  money       «  The  condition  of  this  obligation  is  such,  that  if  the 

pormant  to  the  •      •    • 

covenant  in  an  above  bounden  John  James  Coward,  his  heirs,  executors, 
mTdidle  with  ^^  administratora,  do  and  shall  well  and  truly  pay  or  cause 
tiie  bond,  and    ^o  be  paid  unto  the  above-named  E.  L.  Sanders  and  C.  R. 

for  perform-  *  ^ 

ance  of  the  Sanders,  their  executors,  &c,  the  sum  of  £670,  with  interest 

contained  &c.,  OU  the  first  day  of  February  next,  according  to  and 

pwt^Se^-  ^  ^^  performance  and  discharge  of  the  covenant  or  con- 

iigora,  pleaded  ditiou  mentioned  in  an  indenture  bearins;  even  date  with 

that  no  caose  of  ,  ^ 

action  in  re-  these  presents,  made  or  mentioned  to  be  made  between  the 

said  writing  8&id  J.  Coward  of  the  first  part,  the  said  J.  J.  Coward  of  the 

l^^^i^J  second  part,  S.  Dingle  of  the  thmi  part,  and  the  said  E.  K 

breach  of  the  Sanders  and  C.  R.  Sanders  of  the  fourth  part;  and  do  also 

said  condition, 

or  of  the  cove-  wcU  and  truly  observe,  perform,  fulfil,  and  keep  all  and 
thesaidl^i]^.  singular  the  covenants,  grants,  articles,  conditions,   and 

tore  contained, 
had  accrued  at 
any  time  within  twenty  years  next  before  the  commencement  of  the  snit. 

Held,  that  the  plea  waa  bad,  first,  for  not  setting  oat  the  indenture,  as  it  mi^t  contain  im- 
possible coTenants,  in  which  case  the  bond  would  be  single,  and  the  plea  to  the  breachea  only 
would  be  bad ;  secondly,  in  not  properly  confessing  a  breach  of  the  condition. 

Semble,  the  proper  form  of  plea  would  have  been,  to  set  out  the  indenture;  to  ater  perform* 
■nee  of  all  that  was  performed  within  twenty  years ;  to  admit  the  breachea  beyond  twenty 
yean;  and  to  tbote  breaches  to  plead  the  Stotate  of  limitatioiis. 
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agreements  whatsoever,  which  on  then:  parts  and  behalves  1846. 
are  or  ou^t  to  be  observed,  performed,  fulfilled,  and  kept, 
comprised  and  mentioned  in  the  said  recited  indenture,  and 
tbat  in  all  things  according  to  the  true  intent  and  meaning 
thereof  and  of  the  parties  to  the  same,  then  this  obligation 
is  to  be  void,  or  else  to  remain  in  full  force  and  virtue." 

The  defendant  then  pleaded,  '^that  no  cause  of  action  in 
vsftd  of  the  said  writing  obligatory,  hj  reason  of  any 
bieadi  of  the  condition  of  the  said  writing  obligatory,  or  of 
the  said  covenants,  grants,  articles,  conditions  and  agree- 
ments, or  any  or  dther  of  them,  in  the  said  indenture,  in 
the  said  condition  mentioned,  contained,  has  accrued  at  any 
time  within  twenty  years  next  before  the  commencement  of 
duBsoit.'' 

Special  demurrer,  asagning  for  causes,  (inter  alia),  that 
the  plea  is  not  good  as  a  plea  by  way  of  confession  and 
aroidance,  nor  [by  way  of  denial  of  the  allied  cause  of 
actbn,  and  that  it  is  consistent  with  the  terms  of  it  that  it 
flhoold  be  taken  as  a  denial  that  a  cause  of  action  ever 
arose. — Joinder  in  demurrer. 
In  the  dttings  after  last  Michaelmas  Term,  {Dec,  1) 

Montague  Smith  argued  in  support  of  the  demurrer. — 
This  plea  is  framed  upon  the  stat  3  &  4  Will.  4,  c.  42,  s.  3, 
which  limits  the  time  of  bringing  actions  of  debt  on  a  bond 
or  other  specialty  to  twenty  years  '^  after  the  cause  of  such 
actions  or  suits:"  and  it  is  a  bad  plea,  for  not  confessing  a 
csQse  of  action.  It  is  consistent  with  all  the  statements  in 
the  plea,  that  no  breach  of  the  bond  whatever  had  at  any 
time  been  committed.  The  proper  form  of  plea  would  have 
hesD,  to  have  confessed  one  or  more  breaches,  and  then  to 
have  allied  that  they  took  place  more  than  twenty  years 
before  the  commencement  of  the  suit  The  plea,  as  it  stands, 
subjects  the  plaintiff  to  great  difficulty  and  embarrassment 
^  to  the  mode  of  replying.  For  example^  the  5th  section 
^  the  3  &  4  Will*  4,  c  42,  makes  an  acknowledgment  in 

VOL,  XV,  E  M.  w. 
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1846.        writing  within  the  twenty  years  an  answer  to  the  plea  of 
Sandbbs      ^^  statute  of  limitations.     How  is  the  plaintiff  to  reply 
«•  saoh  acknowledgment  to  this  plea,  which  does  not  admit  any 

breach  of  the  condition  at  all?  It  is  plain  that  the  plea 
would  be  proved  in  its  terms  by  evidence  of  general  per- 
formance. In  substance  it  is  the  same  as  the  plea  whidbi  the 
Court  have  already,  in  this  case,  held  to  be  insujfficient  (a). 
Webb  V.  Jamei  {b)  is  an  authority  to  shew  that  the  statute 
of  Will.  3,  does  not  authorise  any  double  pleadings  except 
the  multiplication  of  such  breaches  as  could  properly  have 
been  assigned  at  common  law.  If  therefore  the  plaintiff 
have  several  answers  to  the  statute,  as  to  difierent  breaches, 
he  cannot  reply  them  all.  The  defendant  should  have  set 
out  the  breaches,  and  averred  performance  as  to  those  which 
he  alleges  he  has  performed,  and  pleaded  the  statute  of 
limitations  as  to  the  residue. 

Secondly,  the  plea  is  bad  in  substance,  for  not  setting  out 
the  indenture.  It  may  be  that  the  deed  contabed  condi- 
tions or  covenants  which  were  impossible  at  the  time  of 
making  the  bond,  in  which  case  the  bond  would  be  single: 
Com.  Dig.,  Condition,  (D.  1).  The  defendant  is  bound  to 
get  rid  of  the  whole  obligation  contained  in  the  condition : 
Ashbee  v.  Pidduck  {c). 

fTotson,  contra. — Since  the  statute  of  8  &  9  Will  3^  the 
pleadings  in  an  action  of  debt  on  bond  are  altogether  anoma- 
lous. According  to  the  former  decision  of  the  Court  in  this 
case,  the  cause  of  action,  in  debt  on  bond,  is  not  the  original 
forfeiture  of  the  bond,  but  any  breach  of  the  condition.  It 
is  said  that  this  plea  does  not  confess  and  avoid.  But  the 
answer  is,  that  this  plea  of  the  statute  of  limitations  is  not 
a  plea  in  confession  and  avoidance,  but  a  statutable  defence^ 
of  the  same  nature  as  the  plea  of  nan  aswmpsit  ir^ra  sex 


(a)  Sanders  v.  Cbward,  13  M.       (6)  8  M.  &  W.  64^. 
&  W.  65.  (e)  1  M.  &  W.  564. 
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mmot;  wliidbi  pots  it  upon  the  plaintiff  to  prove  two  things,         1846. 
fint»  that  there  was  a  cause  of  action,  and  secondly,  that  it 
aoonied  within  the  six  years.     It  is  different  from  the  plea 
of  actio  nan  accremi  mfra  sex  annos.     [AlderMh  B,^ — Nan 
mun^mi  mfira  sex  annoi  certainly  cannot  be  considered  as 
aplea  in  oonfesmon  and  avoidance,  because  it  is  proved  by 
ixm  amimpsit.   JParke,  B. — And  it  need  not  conclude  with  a 
Terificati(»i(a).]  Here,  therefore,  the  defendant  in  effect  says 
by  his  idea»  that  there  is  no  cause  of  action  by  any  breach 
within  twenty  years,  and  puts  the  plaintiff  to  prove  the 
affinnative  of  the  whole  of  that  proposition.     The  only 
difficulty  arises  from  the  anomaly  of  the  pleadings  in  debt 
ca  bond,  in  which  case  only  it  is  not  necessary  to  all^e  a 
brash  in  the  declaration.     If  the  defendant  had  confessed 
a  breach  of  the  condition,  and  said  it  was  not  within  the 
twenty  years,  that  would  not  have  been  enough;  he  must 
bare  gone  onto  say  there  was  no  other  breach  within  twenty 
jean.    Suppose  there  had  been  fifty  breaches,  all  beyond 
the  twoity  years;  the  defendant  must  plead  according  to 
the  truth;  and  how  is  he  to  know  which  breach  the  plain- 
tiff is  going  for?  What  difficulty  is  there  in  the  plaintiff's 
replying,  that  the  cause  of  action,  by  reason  of  the  breaches 
of  which  he  complains,  did  accrue  within  twenty  years,  and 
then  suggesting  those  breaches  on  the  roll?   \_Rolfe,  B. — 
Suppose  he  b  going  for  a  breach  which  accrued  beyond  the 
twenty  years,  but  seeks  to  take  it  out  of  the  statute  by  an 
acknowledgment  within  the  twenty  years.]     He  may  reply 
that;  the  stat.  3  &  4  Will.  4,  c  42,  s.  6,  expressly  enables 
him  to  do  so.     [Aldersons  B. — But  suppose  he  is  going  for 
Ane  breaches,  all  above  twenty  years  old,  but  he  relies,  as 
to  each  of  them,  on  some  specialty  to  defeat  the  statute ; 
how  is  he  to  reply  so  as  to  have  the  benefit  of  all  three? 
Suppose,  as  to  one,  the  statute  is  prevented  from  applying 
hy  the  plaintiff  having  been  under  disability,  and  as  to  the 

(a)  BoimkamY.  ffilh  7  M.  &  W,  274^ 
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1846.  others  by  an  acknowledgment  In  writing, — ^he  cannot  reply 
Sandbm  ^^^*  but  if  you  set  out  the  breaches  in  your  plea,  and  aver 
^   ^'  performance  as  to  those  which  you  say  you  have  performed. 

Coward,       '^  ««..  /-t         fi--i» 

and  the  statute  of  limitations  as  to  the  residue,  the  plamtm 
is  relieved  from  this  difficulty.]  It  may  be  just  the  same  in 
a  case  of  goods  sold:  they  may  have  been  sold  and  delivered 
in  different  years;  but  the  plaintiff  must  distribute  them  in 
his  replication,  and  say,  as  to  the  first,  I  was  non  compos; 
as  to  the  second,  I  was  beyond  seas;  as  to  the  third,  I  have 
an  acknowledgment  in  writing.  The  plaintiff  must  make  a 
special  replication  of  the  breaches,  and  state  as  to  each  of 
them  his  answer  to  the  statute.  If  each  successive  breach 
is  a  cause  of  action,  as  this  Court  has  already  said,  that  con^ 
sequence  seems  to  follow.  If  it  lies  on  the  defendant  to 
plead  to  all  the  breaches,  it  will  lead  to  infinite  prolixity  of 
pleading;  for  he  must  answer  every  ima^nable  breach. 
What  breach  the  plaintiff  is  proceeding  for  is  purely  in  his 
knowledge,  and  it  is  for  him  to  all^e  it.  Nay,  the  condition 
may  be  for  the  performance  of  acts  by  a  third  party,  of 
whose  breaches  of  the  condition  the  defendant  cannot  be 
informed. 

But  if  it  is  necessary  that  the  defendant  should  confess 
and  avoid,  this  plea  sufficiently  does  sa  ^'  Confession  and 
avoidance  ^  merely  means  that  the  party  must  confess  the 
previous  pleading,  and  avoid  it  by  some  statutable  or  com- 
mon-law defence.  The  defendant  does  so  here.  He  con- 
fesses his  execution  of  a  money  bond,  which  is  all  that  the 
plaintiff  alleges,  and  shews  a  complete  avoidance  of  the  ac- 
tion founded  upon  it.  The  plaintiff's  argument  is,  that  the 
defendant  is  to  confess  something  not  alleged,  or  not  within 
his  knowledge.  This  plea  is  in  conformity  with  all  pleas 
of  the  Statute  of  Limitations  since  the  statute  of  James  I, 
and  casts  no  more  difficulty  on  the  plwitiff  than  other  pleas 
of  the  same  kind.  IParke,  B. — ^What  do  you  say  to  the 
other  objection,  that  the  indenture  is  not  set  out?]  It  is 
the  deed  of  the  defendant  in  the  hands  of  the  plaintiff,  and 
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the  ddendant  has  not  the  means  of  stating  it     [Parke,  6. —         1846. 
In  a  plea  of  perfomumee,  jou  must  set  out  the  indenture, 
or  excuse  yourself  from  doing  so  by  stating  that  there  were 
no  negstiye  or  altematiye  eovenants  in  it:  Earl  of  Kerry  v. 
Baxter  (a).]     Before  he  can  do  so,  the  defendant  must  have 
the  deed*     [Parke,  B. — He  is  a  party  to  it.    Alderson,  B. — 
The  Court  would  order  it  to  be  produced  to  him,  if  there 
were  only  one  part  of  it.]     At  all  events,  this  is  only 
matter  of  special  demurrer,  and  there  is  no  demurrer  on 
this  ground.     \Alderson,  B. — The  objection  is,  that  it  might 
appear  to  be  a  single  bond  if  the  indenture  were  set  out: 
that  is  matter  of  substance.     If  you  say  it  is  a  bond  sub- 
ject to  a  condition,  you  must  set  it  out  to  shew  that;  be- 
cause, if  the  condition  be  impossible,  it  becomes  a  single 
bond.     Parke,  B. — The  reason  given  in  the  cases  for 
setting  it  out  applies  to  a  plea  of  performance;  because, 
until  it  is  set  out,  it  does  not  appear  but  that  there  may  be 
native  or  disjunctive  covenants,  to  which  case  a  plea  of 
performance  does  not  apply.     The  question  is,  does  the 
Bune  necessity  exist  where  you  confess  the  bond,  and  ex- 
cuse its  non-performance?     It  is  said  that  it  does,  in  order 
to  shew  that  it  is  not  a  single  bond.]     The  reason  for  so 
pleading  does  not  apply  where  the  defendant  says  that  no 
cause  of  action  by  reason  of  any  breach,  whether  by  doing 
or  omitting  anything,  accrued  within  twenty  years.     The 
Coort  will  not  intend  that  there  might  have  been  some- 
thfa^  impossible  to  be  performed,  and  so  that  the  bond 
is  sbgle.     If  it  be  so,  it  is  for  the  plaintiff  to  set  forth  the 
iodeiiture,  and  aver  the  fact. 

Montague  Smith,  in  reply. — The  plea  of  the  Statute  of 
Limitations  is  clearly  a  plea  in  confession  and  avoidance. 
No  doubt,  on  a  plea  of  non  assumpsit  infra  sex  annos,  it  lies 
OQ  the  plaintiff  to  prove  a  promise,  and  that  within  the  six 

(a)  4  East,  340. 
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1846.        years;  but  thk  arises  from  the  veiy  natare of  thmga,  1^^ 

the  one  proposition  is  involved  in  the  other;  but,  if  it  ends  in 
an  acknowledgment,  the  plaintiff  does  not  prove  the  original 
.  promise.  A  plea  that  the  supposed  debt,  *'  if  any  suoh  there 
be,"  did  not  accrue  within  six  years,  was  held  bad,  as  not  oon- 
taining  a  sufficient  canfesnon:  MargetU  v.  Bayt  (a).  Suppose 
a  declaration  on  a  promissory  note,  and  a  plea  of  the  Statute 
of  Limitations,  would  it  be  necessary  to  prove  the  signatoze 
of  the  defendant  to  the  note?  It  is  said  on  the  other  side, 
that  the  breaches  of  the  bond  lie  in  the  plaintiff's  know- 
ledge; but  that  is  not  so  in  the  case  of  a  condition,  the  per- 
formance of  which  is  to  defeat  the  bond:  the  defendant 
must  shew  performance,  or  an  excuse  for  non-performance, 
good  in  omnibus.  In  principle,  there  is  no  greater  difficulty 
in  this  than  in  any  other  case  of  excuse:  the  defendant 
must  equally  go  through  every  condition  which  he  has  rea- 
son to  believe  the  plaintiff  means  to  complain  that  he  has 
broken :  Meredith  v.  AUeyn  (&),  Webb  v.  James  (c).  The 
defendant  has  contracted  to  pay  money  unless  he  does  such 
and  such  things;  then  it  lies  on  him  to  get  rid  of  that  obli- 
gation, and  to  shew  that  he  has  done  all  those  things,  or 
excuse  himself  for  not  having  done  them.  The  ordinary 
rule  of  pleading  is  no  doubt  reversed  in  the  case  of  debt  on 
bond;  that  is  an  anomaly,  but  it  is  so  established.  The 
defendant  must  allege  his  excuse  as  to  each  breach,  and 
then  the  phdntiff  is  put  under  no  difficulty  in  replying. 
On  the  other  hand,  there  is  no  difficulty  upon  the  defend- 
ant, other  than  that  which  he  incurs  by  entering  into  audi 
a  contract  Suppose,  under  this  plea,  the  defendant  proved 
that  there  never  was  any  breach  of  the  condition,  he  would 
say  he  had  a  right  to  succeed  upon  it  {Parker  B. — Yes, 
that  is  the  real  objection;  the  plea  would  be  proved  by  proof 
of  general  performance.] 

(a)  4  Ad.  &  E.  489 ;  6  N.  &  (c)  8  M.  &  W.  64/^ ;    see  2 

M.  228.  Saund.  107  b,  n.  (3). 

(Jb)  1  Salk.  138;  Cartlu  116. 
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Seocmdly,  no  answer  has  been  given  to  the  objection  that         1846. 
the  deed  is  not  set  out.     The  defendant  cannot  shew  the 
exeuiey  withoat  shewing  what  he  had  to  perform.     [Alders 
JM,  B. — Suppose  there  wwe  a  plea  of  performance  of  ail 
except  conditions  A,  B^  and  C;  and  as  to  those,  that  the 
breach  of  them  was  beyond  twenty  years, — which  you  admit 
would  be  a  good  plea, — ^how  would  you  reply  ?]     The  plain- 
tiff would  have  a  right  to  answer  eacL     [Parke,  B. — ^No; 
be  must  deny  one,  and  suggest  the  others:   Webby.  James.'] 
But,  further,  the  defendant  has  not  pleaded  to  the  obli- 
gitory  part  of  the  bond  at  all;  because  everything  as  to 
the  breaches  may  be  mere  surplusage,  and  totally  beside  the 
canse  of  action. 

Cur.  adv.  vult. 

Hie  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — This  case  was  argued  before  my  Brothers 
Aldersom,  Bclfe,  I^aU,  and  myself,  at  the  sittings  after  the 
last  term.  [His  Lordship  stated  the  pleadings,  and  con- 
tinued]— There  had  been  a  plea  to  the  same  declaration, 
and  a  vpetaaX  d^nurrer  to  it,  which  came  before  the  Court 
in  IVinity  Term,  in  the  year  1844,  and  the  Court  held  the 
plea  to  be  bad  for  uncertainty,  but  gave  the  defendant  leave 
to  amend.  The  amended  plea  being  now  demurred  to  spe- 
<^y,  two  objecticais  were  taken  to  it:  one,  that  the  plea 
ought  to  have  set  out  the  indenture  at  length;  the  other, 
that  the  plea,  that  no  action  accrued  by  reason  of  a  breach 
of  the  condition  within  twenty  years,  was  bad  in  form,  as 
^  being  good  by  way  of  confession  and  avoidance,  or 
deoiaL 

The  first  of  these  objections,  which  was  not  the  principal 
one,  insisted  upon  by  Mr.  Montague  Smith,  ought,  we 
thinks  to  prevail    It  is  perfectly  settled  (a)  that  t^e  in- 

(a)  Earl  of  Kerry  v.  Bax^,  4  £1^  340;  Alleyn,  72 ;  1  Sid.  425. 
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IS4G.  denture  ought  to  be  set  out,  where  performance  Is  pleaded, 
Sanders  hecause  it  might  contain  n^ative  or  alternative  cove- 
V*  nants,  or,  as  Lord  Coke  says  (&),  a  covenant  for  something 

to  be  done  of  record ;  in  all  which  three  cases,  perform- 
ance must  be  pleaded  speciallj.  Where,  however,  per- 
formance is  not  pleaded,  but  non-performance  excused,  the 
same  reason  does  not  apply;  but  then  it  is  insisted  that  the 
indenture  ought  to  be  set  out,  that  the  Court  may  see  that 
it  contains  covenants,  all  of  which  were,  at  the  time  of  the 
making  of  the  bond,  capable  of  being  performed;  for  if  any 
one  was  impossible,  the  bond  would  be  single,  and  if  so,  the 
plea,  which  relates  to  the  breaches  only,  is  bad.  And  we 
think  that  this  is  a  good  reason  for  requiring  the  indenture 
to  be  set  out ;  and  it  should  be  so  done,  if  the  defendant 
amends,  as  we  propose  to  give  him  liberty  to  do. 

The  next  and  principal  objection  was  to  the  form  of  the 
plea,  which  states  that  no  cause  of  action  by  reason  of  any 
breach  of  the  condition  of  the  writing  obligatory,  or  of  the 
covenants  in  the  indenture,  has  accrued  at  any  time  within 
twenty  years  next  before  the  commencement  of  the  suit 
We  think  this  plea  is  bad  in  form. 

In  construing  the  third  section  of  the  3  &  4  Will.  4,  c 
42,  it  seems  to  us  that  the  limitation  in  an  action  on  bond, 
of  ''  twenty  years  from  the  cause  of  action  or  suit,"  is  not 
to  be  confined  to  twenty  years  from  the  first  breach  of  a 
condition  to  do  various  things,  any  more  than  it  would  be 
confined  to  that  period  from  the  first  breach  of  a  covenant 
to  do  various  things,  in  an  action  of  covenant.  Although, 
on  the  first  breach  of  the  condition  of  a  bond,  the  obligee 
may  sue  the  obligor,  and  have  judgment  under  the  statute 
of  8  &  9  W.  3,  c  11,  as  a  security  of  a  higher  nature  for 
future  breaches,  he  is  not  bound  to  pursue  that  course.  He 
may  waive  the  right  of  action  on  the  bond,  in  respect  of  the 
first  breach,  or  any  number  of  breaches,  and  be  contented 

(b)  Co.  Lilt.  303.  b. 
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with  the  spedalty  security  only  for  future  breaches,  and  sue 
afterwards  on  a  subsequent  forfeiture,  and  assign  that  for  a 
beach*  If  it  were  not  so,  the  inoonvenience  would  be  con- 
dderable,  and  the  value  of  a  security  by  bond  diminished ; 
and  it  is  to  be  observed,  that  the  limitation  in  the  statute 
ifl  not  from  the  cause  of  action  ^rst  accrued  on  the  bond, 
bat  generally  from  the  cause  of  action ;  and  this  construc- 
tion leaves  the  obligee  much  in  the  same  situation  as  before 
the  act,  except  that  the  statute  gives  to  the  lapse  of  time 
the  effect  of  an  absolute  bar  to  the  remedy,  instead  of  its  being 
used  as  evidence  of  payment  or  performance  of  the  condi- 
tion, as  it  would  have  been  before.  If  before  the  statute 
there  had  been  a  bond  for  the  payment  of  twenty  annual 
instalments,  the  lapse  of  twenty  years  from  the  time  fixed 
for  the  payment  of  each  instalment  would  have  been  good 
evidence  to  raise  a  presumption  of  the  due  payment  of  each 
instalment ;  but  the  right  to  recover  the  instalments  due 
within  twenty  years  would  be  unaffected. 

The  supposition,  therefore,  on  which  the  plea  is  framed, 
viz.  that,  to  constitute  a  bar  under  the  statute,  every  breach 
of  the  condition  ought  to  be  shewn  to  have  been  beyond 
twenty  years,  not  the  first  only,  is  correct.  But  we  think 
the  plea  is  bad  in  form.  It  is  not  dear  whether  its  mean- 
ing is,  that  every  condition  or  covenant  was  to  be  performed, 
and  was  broken  more  than  twenty  years  ago ;  or  that^  for 
the  last  twenty  years,  every  condition  and  covenant  has 
been  duly  performed ;  and  if  the  latter  is  the  meaning,  it  is 
an  incorrect  form  of  pleading.  For  the  bond  binds  in  the 
first  instance,  and  the  defendant  must  exonerate  himself  by 
pleading  performance,  if  he  means  to  insist  that  the  bond 
has  not  been  forfeited:  he  cannot  be  allowed  to  say  there 
has  been  no  breach  of  the  bond  generally,  and  throw  it  on 
the  plaintiff  to  prove  there  has  been  a  breach;  but  he  must 
shew  by  proper  affirmative  pleading  that  the  condition  has 
been  duly  performed ;  and  this  circumstance  makes  a  dif- 
ference in  the  form  of  a  plea  of  the  new  Statute  of  Limita- 
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In  an  informm- 
tion  by  the 
Attoni0y»Ge* 
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bmdiof  the 
rerenue  Itwtv 
^CoarthM 
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on  motion  by 
the  defendant, 
eMier  at  oom* 
monUworby 
statute,  to  di- 
rect a  oommii- 
Bkmtoltioe 
for  the  eza- 
minatlonof 


abroad;  nor 
wiUHitaythe 
proceedbga 
until  the  Attor- 
ney-General 
coneents  to  the 
iwaing  of  inch 
eommwion. 


The  Attorney-General  t;.  Bovet. 

X  HIS  was  an  information  filed  by  her  Majesty's  Attor- 
ney-General against  Charles  Bovet,  to  recover  penalties 
amounting  to  922L  17 s.  Qd*,  for  causing  to  be  entered  for 
drawback  a  quantity  of  wine  alleged  to  be  of  less  value  than 
the  amount  of  such  drawback.  The  defendant  pleaded  not 
guilty,  on  which  issue  was  joined;  and  notice  of  trial  having 
been  given^ 

Greenwoody  in  Michaelmas  Term  last,  moved,  on  the 
part  of  the  defendant,  for  a  rule  calling  upon  the  Attorney- 
General  to  shew  cause  why  a  commission  should  not  issue 
for  the  examination  of  one  Louis  Clerc  as  a  witness  for  the 
defendant.  The  motion  was  founded  on  an  affidavit  made 
by  a  clerk  of  the  defendant's  attorneys,  which  stated,  "  fliat 
Louis  Clerc,  of  Fleurier,  in  the  canton  of  Neufchatel,  in 
Switzerland,  is  a  material  and  necessary  witness  for  the 
said  C.  Bovet  on  thb  information,  as  this  deponent  is  ad- 
vised and  verily  believes;  and  that  the  said  C.  Bovet  can- 
not safely  proceed  to  the  trial  of  the  sud  information  with- 
out the  evidence  of  the  said  L.  Clerc ;  and  further,  that  he 
is  advised,  and  verily  believes,  that  the  said  C.  Bovet  will 
be  able  to  prove,  on  the  trial  of  this  information,  by  the 
evidence  of  the  said  L.  Clerc,  if  a  writ  of  commission  for 
the  examination  of  the  said  L.  Clerc,  at  Fleurier  as  afore- 
said, be  permitted  to  issue,  by  whom  the  said  quantity  of 
wine,  to  which  this  information  relates,  was  caused  to  be 
entered  for  drawback,  and  conclusively  to  establish  that  the 
same  was  not  caused  to  be  entered  for  drawback  by  the 
said  C.  Bovet,  as  alleged  in  this  information."  The  affidavit 
then  stated,  that  L.  Clerc  was  not  likely  to  return  to  this 
country  until  after  the  trial;  that  there  was  no  intention  to 
create  delay;  and  that  the  defendant  had  a  good  defence  to 
the  information  on  the  merits. 
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At  the  su^estion  of  the  Court,  the  Attorney-General  1846. 
consented  to  a  role  being  granted,  to  shew  cause  *'  why  a 
oommiauon  should  not  be  issued  out  of  and  under  the  seal 
of  this  Court,  for  the  examination,  upon  interrogatories, 
of  L.  Clerc,  of  &c.,  a  material  and  necessary  witness  on  the 
defendant's  behalf^  and  why  such  examination,  when  so 
taken,  should  not  be  read  as  evidence  on  the  trial  of  this 
eaoae." 

The  AUomey^General,  the  SoUcitor^Generaly  Jervis^  and 
J.  fVSde,  now  shewed  cause. — ^This  application  cannot  be 
sustained.  It  is  founded  upon  the  provisions  of  the  stat. 
1  WiIL  4,  c.  22,  which,  by  the  first  section,  extends  the 
enactments  of  the  13  Geo.  3,  c.  63,  relating  to  the  examina- 
tioQ  of  witnesses  in  India,  to  all  the  foreign  possessions  of 
the  Crown,  and  ''  to  all  actions  depending  in  any  of  his 
Majesty's  courts  of  law  at  Westminster,  in  what  place  or 
country  soever  the  cause  of  action  may  have  arisen,  and 
whether  the  same  may  have  arisen  within  the  jurisdiction 
of  the  court  to  the  judges  whereof  the  writ  or  commission 
may  be  directed,  or  elsewhere,  when  it  shall  appear  that  the 
examination  of  witnesses  under  a  writ  or  conunission  issued 
in  pursuance  of  the  authority  hereby  given  will  be  neces- 
sary or  conducive  to  the  due  administration  of  justice  in  the 
matter  wherein  such  writ  shall  be  applied  for."  On  moving 
for  this  rule,  the  case  of  The  Attomey-General  v.  iMra- 
g<nty  (a)  was  cited,  the  circumstances  of  which  were  as  fol- 
lows:— It  was  a  question  that  arose  out  of  the  seizure,  by 
the  officers  of  the  customs,  of  a  ship  called  the  San  Juan 
Baptista,  charged  with  having  been  found  armed  for  rcsbt- 
ance,  contrary  to  the  statute,  whilst  belonging  whoUy  or  in 
part  to  a  British  subject,  and  with  various  other  breaches 
of  the  navigation  laws,  some  of  which  were  laid  to  have 
been  committed  previously,  and  others  subsequently,  to  the 
alleged  transfer  of  her  to  the  foreign  subject,  who  was  th^ 

(a)  2  Price,  166, 172. 
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1 846.  daimant  under  a  purchase  £rom  the  late  British  owner.  On 
the  information  being  filed,  an  application  was  made  by  the 
defendant  for  a  commission  to  examine  witnesses  at  Conmna. 
The  act  of  Parliament  under  consideration  in  that  case  waa 
the  Navigation  Act,  13  &  14  Car.  2,0. 11,  which  provided, 
'^  that  in  case  the  seizure  or  information  shall  be  made  upon 
any  clause  or  thing  contained  in  the  late  act,  intitled,  *  An 
Act  for  encouraging  and  increasing  of  shipping  and  navi- 
gation,' then  the  defendant  or  defendants  should,  on  his  or 
their  request,  have  a  commission  out  of  the  High  Court 
of  Chancery  to  examine  witnesses  beyond  the  seas  ftc." 
Cause  being  shewn  against  the  rule,  it  was  held,  **  that  it 
would  be  departing  from  the  common  usage  of  the  Court  to 
grant  the  aj^cation;"  and  the  Court  sdd,  **  Such  motions 
might  in  future  be  made  in  every  case,  on  a  suggestion  that 

material  witnesses  resided  abroad The  Crown  has  in 

all  cases  a  right  to  a  viv&  voce  examination  of  the  defend- 
ant's witnesses.  There  is,  indeed,  a  case  in  Bunbury  (a)  of 
a  commission  having  been  granted  by  this  Court,  but  that 
was  made  on  the  Navigation  Act"  The  rule  was  there- 
fore discharged,  and  the  defendant  then  filed  a  bill  on  the 
equity  side  of  this  Court  against  the  Attorney-General; 
and  upon  that  bill,  and  upon  the  terms  of  the  Navigation 
Act,  he  moved  for  and  obtained  a  commission  to  examine 
witnesses  at  Corunna.  Now,  whether  the  equity  jurisdio- 
tion  of  this  Court  in  matters  of  revenue  is  still  in  existence 
or  not,  is  a  question  of  much  difficulty  and  importance, 
which  is  at  present  under  the  consideration  of  the  Court,  and 
which  it  is  unnecessary  to  enter  upon  on  this  occasion,  be- 
cause this  is  not  the  case  of  abill  filed.  All  the  cases  cited 
in  Laragoity  v.  The  Attamet/^  General,  in  which  conmus- 
sions  for  the  examination  of  witnesses  had  been  directed, 
were  cases  where  bills  were  filed;  and  many  of  them  were 
cases  under  the  navigation  laws,  in  which,  by  the  express 
provision  of  the  13  &  14  Car.  2,  c.  11,  the  party  was  en- 

(a)  Jenkma  v«  Larwood^  Banb.ld;  post,  p.  63. 
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tided  to  a  (xmimiedoiL    But  this  is  an  application  which         ig46. 
must  be  grounded,  if  at  all,  upon  the  stat  1  Will  4,  c  22; 
and  that  b^ng  so,  the  case  of  Beptnay.  Wood{a)  is  a  direct 
iQthority  against  it.    It  was  there  expressly  held,  that  in 
an  action  at  the  suit  of  the  Crown,  the  Court  has  no  power, 
under  the  1  WilL  4,  c.  22,  at  the  defendant's  instance,  to 
£rect  a  commission  for  the  examination  of  witnesses.   Parke, 
B.,  says — "  There  are  no  fewer  than  four  decided  objec- 
dons  to  this  application,  on  the  face  of  the  act  of  parliament. 
In  the  first  jdaoe,  upon  the  preamble,  so  much  only  of  the 
13  Geo.  3,  as  relates  to  actions  is  incorporated  in  the  act; 
seooodly,  even  supposing  that  the  clause  relating  to  indict- 
ments and  informations  is  imported  into  it,  that  only  gives 
a  mandamus ;  thirdly,  they  must  be  indictments  or  informa- 
tions for  misdemeanours  or  offences  committed  abroad;  and 
fourthly,  the  clause  applies  only  to  indictments  and  inform- 
atiooB  exhibited  in  the  Eong's  BencL"    There  is  another 
case  which  probably  will  be  relied  on  for  the  defendant, 
that  ^Jenkms  q.  t.  v.  Lartoood(b).     That  was  an  appli- 
cation under  the  Navigation  Act,  and  it  was  argued  in  siqp- 
port  of  it,  that,  inasmuch  as  a  commission  was  by  that  act 
to  issue  out  of  the  Court  of  Chancery,  this  Court  would, 
by  analogy,  have  the  same  power,  by  reason  of  its  equitable 
jurisdiction,  on  the  same  principle  as  where  by  statute 
analogous  powers  were  held  to  be  granted  to  different  courts 
of  like  jurisdiction,  although  one  court  only  was  named. 
In  that  case.  Bury,  C.  B.,  and  Price,  B.,  thought  that  the 
commission  should  go,  not  imder  the  statute,  but  by  virtue 
of  the  original  jurisdiction.    Fortescue  Aland,  B.,  thought  it 
might  go  even  upon  the  statute ;  Mantafftie,  B.,  was  of  a 
contrary  opinion  on  both  points.    But  with  respect  to  that 
case,  it  is  enough  to  say  that  it  occurred  under  the  old  practice 
of  this  Court,  when  all  proceedings  were  instituted  by  qui 
taoL    In  truth,  it  was  a  suit  between  subject  and  subject, 
the  party  suing,  by  leave  of  the  Attorney-General,  by  qui 

(a)  7  M.  &  W.  671.  (b)  Bunb.  13. 
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tarn.  Moreover^  that  case  was  cited^  and  not  acted  upon,  in 
The  Attomey-'General  v.  LaragoUy.  Even  were  there  no 
other  objection,  the  Crown,  not  being  expressly  named, 
would  not  be  bound  by  this  act  of  Parliament,  although  it 
might  take  advantage  of  it  if  it  thought  proper.  But  it  is 
sufficient  to  say  that  the  case  of  Begina  v.  Wood  is  a  direct 
and  recent  decidon  of  the  Court  against  this  application  (a). 


Greenwood,  in  support  of  the  rule. — ^The  argument  on  the 
other  side  has  proceeded  altogether  on  the  supposition  that 
this  application  rests  solely  upon  the  stat.  1  Will  4,  c.  22, 
but  that  is  not  so ;  it  is  rather  founded  upon  the  general 
jurisdiction  of  the  Cotut,  at  the  common  law,  to  grant  such 
relief,  which  jurisdiction  has  been  exercised  in  several  cases. 
The  proposition  advanced  on  the  part  of  the  Crown  is,  that 
the  Crown  may  have  a  commisdon  to  examine  witnesses 
in  Switzerland  in  support  of  this  information  for  penalties, 
but  that  the  defendant  cannot,  without  the  consent  of  the 
Crown,  obtain  the  same  means  of  defending  himself  against 
it.  That  is  a  proposition  of  an  extraordinary  nature,  and 
in  support  of  which  no  conclusive  authority  has  been  cited. 
On  the  contrary,  it  is  submitted,  that  when,  at  the  instance 
of  the  Attomey-Greneral,  this  Court  at  length  decided, 
that,  upon  motion,  the  Crown  might  have  an  order  for  the 
examination  of  witnesses  on  interrogatories,  it  in  truth  de- 
cided in  favour  of  the  present  application.  In  the  case  of 
The  Attomey-General  v.  ReiUy  {b\  which  was  an  informa- 


(a)  In  the  course  of  his  arga- 
menty  JeroU  referred  to  two  MS. 
cases,  which  he  had  taken  from 
the  Registrar's  book,  and  written 
out  in  the  margin  of  the  case  of 
AUom^'Generttl  v.  LaragoUy,  at 
the  time  of  the  discussion  in  Be- 
gina  y.  Wood,  One  was  a  case 
in  the  year  1816,  in  which  a  com- 
mission was  granted  in  equity, 
on  a  bill  filed  for  that  purpose; 


the  other  was  Rex  v.  Arthur,  in 
which  a  commission  was  grant- 
ed, and  witnesses  were  examined 
under  it  before  the  Remem- 
braneer,  but  the  depodUons^ 
whan  tendered  in  evidence,  weie 
objected  to  and  rejected,  on  the 
ground  that  the  Court  had  no 
such  jurisdiction. 
{b)  13  M.  &  W.  G76. 
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tion  for  a  breach  of  the  revenue  laws,  the  Court,  on  motion         1846. 
by  the  Attomey-Greneral,  granted  a  rule  for  the  examina- 
tion of  a  witness  in  this  country  before  the  Queen's  Remem* 
bnincer.   It  cannot  be  contended  that  there  is  any  distinction 
between  the  case  of  an  examination  on  interrogatories  in  this 
ooontry,  and  an  examination  under  a  commission  abroad; 
or  that,  if  the  Court  has  a  jurisdiction  to  order  an  examina- 
Uon  before  the  Remembrancer,  it  has  not  authority  to  direct 
tbe  same  examination  by  any  other  person.     Unless,  there- 
fore, a  ^tinction  can  be  drawn  between  an  application  by 
motion  on  behalf  of  the  Crown,  and  an  application  by  mo- 
tion on  the  part  of  a  defendant,  the  case  of  The  Attorney-' 
General  y.  Beilfy  really  is  decisive  of  the  present  question. 
The  aiguments  advanced  on  the  part  of  the  Crown  in  the 
di&ient  cases  have  not  been  very  consistent  with  each 
other.    In  Regvna  v.  Wood^  it  was  argued  that  the  pro- 
ceeding was  a  civil  and  not  a  criminal  one,  and  that  the  only 
coorae,  in  order  to  obtain  a  commission,  was  to  file  a  bill 
In  The  Attornetf-General  v.  BeUh/,  the  counsel  for  the  Crown 
founded  their  argument  upon  the  existence  of  a  peculiar 
equitable  jurisdiction  in  this  Court,  arising  from  the  right  of 
the  Crown  to  collect  its  revenues,  which  might  be  exercised 
on  motion.     Now,  again,  it  is  argued,  as  in  Regina  v.  Woody 
that  the  application  must  be  by  bilL     [Parke,  B. — The 
Attorney-General  says  the  application  may  be  by  motion 
on  the  part  of  the  Crown,  for  the  collection  of  its  revenues; 
but  he  says  that  this  reason  does  not  apply  to  a  defendant] 
The  object  of  the  application  is  the  production  of  evidence 
before  the  jury,  which  cannot  be  obtidncd  by  other  means ; 
vkI  surely  no  distinction  can  exist  in  this  respect  between. 
the  case  of  the  Crown  and  of  the  defendant     In  the  case  of 
The  Attomey-General  v.  Laragoity,  when  the  original  ap- 
plication by  motion  was  refused,  no  authorities  were  brought 
before  the  Court,  except  the  case  in  Bunbury ;  but  afler- 
Wards,  when  the  application  was  made  upon  bill  filed,  the 
Coort  directed  an  inquiry  to  be  made  for  precedents,  and  a 

VOL.  XV.  F  M,  w. 
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1846.  great  number  of  them>  from  the  year  1690  downwards,  were 
brought  before  the  Court  (a).  One  of  them  is  the  case  of 
ButU  V*  Hart  (A),  in  which  the  commission  was  granted,  and, 
as  it  would  appear,  on  motion ;  and  there  is  no  intimaticm 
whatever  that  any  resort  was  had  to  the  equitable  jurisdic- 
tion of  the  Court  On  the  authorities  thus  collected  and 
brought  before  them,  the  Court,  in  the  case  of  LaragcHy  y. 
The  Attomey-Generali  acted,  and  allowed  the  commisdon 
to  issue.  It  has  been  suggested  that  that  decision  pro- 
ceeded upon  the  terms  of  the  Navigation  Act;  but  that 
could  not  be  so,  because  that  act  extends  only  to  the  Court 
of  Chancery.  [Parhe^  B. — It  may  have  been  thought 
that  the  equity  side  of  this  Court  was  included,  the  words 
*^  High  Court  of  Chancery"  being  used  only  as  an  instanoe.] 
The  judgment  of  the  Court  appears  to  have  proceeded  ex- 
pressly upon  the  ground  of  its  general  comfnon^lau)juriMdie* 
Han.  The  authority  of  this  Court,  it  is  there  said,  to  grant 
commissions  in  such  cases,  **  falls  in  with  the  general  juris- 
diction which  belongs  to  it,  of  aiding  by  such  means  defend- 
ants at  law,  in  cases  where  justice  and  necessity  require  it" 
In  Jenhim  v.  Larwoody  again,  the  commission  was  granted 
on  motion,  and  so  it  was  understood  in  7%«  AUomey^Creneral 
V.  Reilhfj  where  Parhe^  B.,  says, — ^^  The  commission  in  the 
case  of  Jenkins  v.  Lanoood  seems  to  have  issued  from  this 
Court  as  a  court  of  revenue,  and  not  as  a  court  of  equity, 
because  it  was  on  motion."  There  are,  no  doubt,  cases  of 
prerogative,  where  the  Crown  has  peculiar  rights  superior 
to  those  of  the  subject,  but  it  is  submitted  that  this  is  not 
among  them.  In  truth,  this  case  may  in  one  sense  be  con- 
sidered as  one  between  subject  and  subject,  for  the  informer 
is  entitled  to  half  the  penalty  in  case  of  conviction*  At  all 
events,  the  defendant  contends  that  the  Court  has  the  same 
authority,  in  respect  to  the  examination  of  witnesses,  in  a 


(a)  See  them  collected,  2  Price,  178,  ct  seq. 
{h)  2  Price,  184. 
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matter  between  the  Crown  and  the  subject,  ae  between  sub-         1846. 
ject  and  subject, — an  authority  not  founded  upon  any  parti- 
oolar  statute,  but  in  the  inherent  jurisdiction  of  the  Court, 
whioh  is  necessary  for  the  fair  and  equal  administration  of 
justice. 

Thd  AHamey'Cfefieral,  in  reply.-— It  is  certainly  of  im- 
portance that  this  question  should  be  settled,  and  the  extent 
of  the  authority  of  the  Court  should  be  fully  ascertained 
and  established  by  a  deliberate  decision.     There  can  be  no 
doubt  that  the  cases  of  Regina  v.  Wood  and  The  Attorney' 
Gmaral  y.  LaroffoUy  are  express  authorities  against  such  an 
qipHoBtian  as  this,  if  those  decisions  are  to  be  adhered  to: 
ttd  it  is  obvious,  that,  if  such  applications  are  allowed  to 
prevail,  the  proceedings  of  the  Crown  wiU  in  effect  be  stop- 
ped and  paralysed  in  eyery  information  for  breaches  of  the 
revenue  laws.     Much  has  been  said  of  the  **  general  com- 
i&oii-law  jurisdiction  "  of  this  Court :  but,  in  truth,  as  a  Court 
of  (xnmnon  law,  tiiis  Court  has  inherentiy  no  greater  author- 
ity to  issue  a  commission  for  the  examination  of  witnesses, 
tkn  the  other  Courts  of  common  law  in  Westminster  Hall; 
>Dd  if  tiiey,  in  common  with  this  Court,  had  possessed  such 
a  jurisdiction,  it  is  obyious  that  it  would  have  been  wholly 
unnecessary  and  superfluous  to  confer  it  upon  them  by  sta- 
tute.   If,  therefore,  this  Court  has  power,  independently  of 
the  statute,  so  to  act,  it  must  be  by  reason  of  its  equitable 
jurisdiction ;  and  with  respect  to  that,  it  is  sufficient  to  say, 
that  if  the  equitable  jurisdiction  of  the  Court  in  matters  of 
revenue  still  remains  to  it,  the  proper  course  has  not  been 
taken  here  to  call  for  the  exercise  of  it     With  respect  to 
the  cases  referred  to  in  ILaragoUy  v.  The  Attomey^Generalf 
they  are  all  cases,  either  upon  the  Navigation  Act,  or  of 
application  by  bilL     [Parhe,  B. — There  is  the  case  of  Idle 
^'  ^eilJbome(a)j  where  the  trial  was  postponed  on  payment 

(a)  2  Price,  180, 
f2 
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1846.  of  costs,  and  the  plaintiff  to  be  at  liberty  to  examine  his  wit- 
nesses, giving  the  defendant  a  note  of  them.]  That  case  is 
Bfdd  to  have  occurred  on  the  19th  of  June,  1724,  and  there- 
fore certainly  might  have  been  in  term ;  if  not,  it  would 
clearly  have  been  a  proceeding  by  bilL  {^Alderwn,  B. — 
The  Court,  in  those  days,  sat  three  days  in  equity  in  term.] 
It  does  not  at  all  appear  from  the  report,  in  what  way  the 
matter  came  before  the  Court,  or  how  the  proceedings  arose. 
[Parke,  B. — In  another  of  those  cases,  Longman,  q.  t.,  v. 
Kemble  (a),  this  order  is  said  to  have  been  made : — **  Ordered, 
a  commiesion  ret.  sine  delatione,  and  the  trial  put  off  till  the 
sittings  afler  next  term;  and  that  the  defendant  have  a  writ 
of  delivery,  by  consent,  on  giving  the  usual  security.'^ 
The  consent  mentioned  in  that  order  may  have  had  reference 
to  the  whole  matter:  at  all  events,  the  report  does  not  shew 
what  was  the  nature  of  the  proceeding,  and  at  that  time 
of  day  the  proceedings  in  equity  were  by  qui  tam.  With 
respect  to  the  case  of  Hie  Attamey^General  v.  ReiUy,  it  is 
really  no  authority  at  all  for  the  defendant.  There  the 
Lord  Chief  Baron,  in  granting  the  application,  sayai, — **  We 
at  present  pronounce  no  rule  as  to  the  result  of  the  exami- 
nation at  the  trial.  It  appears  to  us  that  the  question  is 
not  to  be  disposed  of  on  motion.  The  officers  of  the  Crown 
are  to  have  the  power  of  examining  the  witness,  and  the 
defendant  will  be  at  liberty  to  except  to  the  reception  of 
that  evidence,  in  the  same  way  as  he  would  be  allowed  to 
do  at  the  trial.  The  rule,  therefore,  will  be  absolute  so  far 
as  relates  to  the  examination."  [Parke,  B. — Before  the 
late  statute,  it  appears  to  have  been  the  practice  to  stay  the 
proceedings,  unless  the  plaintiff  would  consent  to  the  ex- 
amination of  the  witnesses  on  interrogatories.]  But  it  is 
dear  that  the  Courts  had  no  authority,  at  common  law,  to 
direct  a  commission  to  issue  for  the  examination  of  witnesses 
abroad.     [Parke,  B. — No,  unless  by  consent;  but  they  used 

(a)  2  Price,  101. 
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all  the  powers  they  had  in  favour  of  the  defendant,  unlees         1846. 
tbe  plaintiff  would  confient.     That  may  explain  the  cases 
ifhich  appear  to  have  occurred  on  motion.]     It  is  for  this 
defendant  to  establish  that  the  Court  has  a  jurisdiction, 
other  by  common  law  or  by  statute,  to  issue  a  commission 
to  examine  witnesses  out  of  its  jurisdiction,  or  else  that  its 
equitable  jurisdiction  still  subsists,  and  that  by  virtue  of  that 
jurisdiction  he  has  a  right  to  this  relief  on  motion.     No 
sQthority  can  be  adduced  in  favour  of  either  of  these  pro- 
poations,  and  therefore  it  is  hoped,  for  the  sake  of  prevent- 
ing the  Crown  from  being  impeded  in  cases  of  this  nature, 
where  it  is  suing  for  the  benefit  of  the  public,  that  the  pre- 
sent application  will  be  refused.     [Parke,  B. — With  respect 
to  the  case  of  2%«  Attorney^  General  v.  Reilh/y  that  was  de- 
cided as  it  was,  merely  because,  if  we  had  decided  it  against 
the  Crown,  there  was  no  appeal ;  whereas,  if  it  were  deci- 
ded in  favour  of  the  Crovni,  the  witnesses  might  be  ex- 
amined on  interrogatories,  on  the  ground  that  it  was  part  of 
tlie  ancient  jurisdiction  of  the  Court  that  an  examination 
might  take  place  on  interrogatories  before  an  officer  of  the 
Court ;  and  whether  that  was  part  of  the  ancient  jurisdiction 
not  taken  away  by  the  Act  of  Parliament,  might  afterwards 
be  decided  by  a  court  of  error.] 

Moseley,  amicus  curias,  referred  to  a  passage  in  Bracton, 

(f.  107),  where  the  doctrine  was  stated,  that,  unless  the 

Courts  have  power  to  compel  parties  to  comply  with  their 

orders,  they  have  no  jurisdiction : — "  Oportet  et  illc  qui 

judicaty   ad  hoc   quod  rata   sint  judicia,  habeat  juriedlc- 

tionem  ordinariam  vel  delegatnm,  et  non  sufficit  quod  juris- 

dictionen  habeat,  nisi  hal^eat  coertionem;  quod  si  judicium 

Buum  executioni  demandare  non  posset,  sic  essent  judicia 

delusoria.*'     And  agun,  '^  Simt  enim  causse  spirituales,  in 

quibus  judex  secularis  non  habet  cognitionem  nee  execu- 

tioncin,  cum  non  habeat  coertionem."] 
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1846.  P0LLOC&5  C.  B. — This  is  an  application  in  a  case  in 

which  the  Attorney-General^  on  the  part  of  the  Grown, 
has  filed  an  information  against  the  defendant  for  penalties. 
No  direct  authority  lias  been  cited  by  the  defendant  in  sup- 
port of  the  application,  although,  if  the  Court  had  the  power 
to  grant  it,  there  would  scarcely  have  been  an  instance  in 
which  such  an  application  would  not  have  been  made  to  the 
Court,  to  exercise  its  discretion  on  behalf  of  a  defendant. 
It  may  be  a  very  proper  jurisdiction  for  the  Court  to  pos- 
sess; but  if  so,  it  must  be  conferred  upon  the  Court  by  the 
legislature.  There  is  no  case  which  authorises  the  Court 
so  to  act.  All  the  cases  in  which  the  Court  appears  so  to 
have  interfered,  have  been  either  where  bills  have  been  filed 
on  the  equity  side  of  the  court,  or  where  tiiere  has  been  a 
consent.  In  the  present  case,  where  the  Attomey-Greneral 
is  suing  on  the  part  of  the  Crown,  I  am  clearly  of  opinion 
that  the  defendant  has  no  right  to  stop  the  Crown  from 
going  on  with  the  suit,  until  the  Crown  shall  have  consented 
to  something  which  the  Court  has  not  the  power  to  grant. 
In  the  case  of  CalKand  v.  Vaughan  (a),  the  Court  of  Com- 
mon Pleas  declined  to  interfere  to  put  off  a  trial,  or  use  any 
indirect  means  to  compel  a  party  to  consent  to  a  conunission 
for  the  examination  of  a  witness  in  Scotland.  The  Court 
seemed  to  think  that  the  plaintiff  was  entitied  to  stand  upon 
the  rights  which  belonged  to  him  as  a  suitor  in  the  court ; 
and  Lord  Chief  Justice  Eyre  is  there  reported  to  have 
said: — *^  The  plaintiff  thinks  fit  to  stand  upon  his  rights; 
he  refuses  to  consent,  and  we  are  called  upon  for  a  deoison. 
The  question  then  is,  whether  tiie  Court  should,  under  the 
circumstances  of  thb  case,  give  the  defendant  till  next  term 
to  enable  him  to  apply  to  a  Court  of  equity.  **  But  the 
Court  refused  to  interfere,  even  between  subject  and  sub- 
ject, to  put  off  the  trial,  in  order  to  compel  the  party  to  con- 
sent; which,  in  other  words,  is  nothing  more  tium  this — 

(a)  1  Bos.  &  P.  210. 
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"  We  will  not  use  a  power  which  we  have^  for  the  purpose        1846. 
of  indirectly  exercising  a  power  which  we  have  not;"  and 
that)  as  it  appears  to  me,  was  a  most  proper  and  correct  de- 
moiL    A  fortiori^  in  a  case  where  the  Crown  is  concerned, 
—in  a  matter  of  revenoe, — ^it  would  be  extremely  improper 
to  use  any  of  the  authority  which  undoubtedly  belongs  to 
the  Court,  for  the  purpose  of  indirectly  coercing  and  com- 
pelling the  Attorney-General  to  take  a  course  which  we  have 
not  the  power  to  order  him  to  take  directly.     With  respect 
to  the  common-biw  jurisdiction  of  the  Court  to  exercise  this 
power,  I  have  no  doubt  that  that  jurisdiction  does  not  exist. 
Ibdieve  it  will  be  found  to  be  true,  almost  without  ex- 
oeptioo,  that  the  oonmion  law  of  England  takes  no  notice 
of  any  other  country,  any  other  law,  or  any  other  usage 
tin  our  own.     It  recognises,  indeed,  the   residence  of 
ibieigners  among  us,  but  it  takes  no  notice,  apparently,  of 
tbe  law  or  the  usages  of  any  other  country,  and  nearly  the 
whole  of  the  common  law  seems  to  have  been  framed  and 
tttabUshed,  as  if  there  had  been  no  other  country  in  the 
world  but  England  itself.    I  apprehend,  therefore,  that  we 
have  no  common-law  jurisdiction  to  send  a  commission  into 
a  foreign  country,  there  to  examine  witnesses,  nor  any  power 
there  to  administer  an  oath,  the  common  law  not  recognising 
the  authority  of  anybody  out  of  this  country  to  administer 
one.     Upon  that  point  I  feel,  upon  principle,  no  doubt 
whatever.     But  the  refusal  of  the  rule  may,  with  perfect 
safety,  be  put  upon  this  ground, — that  there  really  is  no 
authority  whatever  to  be  found  in  the  books  for  the  exercise 
of  this  power  on  the  part  of  the  Court,  and  it  is  of  such  a 
description,  that  if  it  had  belonged  to  the  Court,  the  in- 
stances in  which  the  application  would  have  been  made, 
and  the  practice  established,  would  have  been  so  numerous, 
and  the  circmnstances  under  which  such  a  conunission  would 
wsue  would  have  been  so  settled,  that  long  ago,  with  refer- 
ence to  the  issuing  of  such  a  commission,  it  would  have  been 
a  branch  of  the  law  in  this  Court,  established  by  a  multiplicity 
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1846.  of  decisions.  Upon  these  grounds,  both  upon  principle  and 
upon  authority,  I  am  quite  satisfied  that  we  do  not  possess 
this  jiuisdiction,  unless  by  its  being  on  the  equity  «de  of 
the  court.  Whether  that  equitable  jurisdiction  in  matters 
of  revenue  still  exists  or  not,  is  at  this  moment  the  subject 
of  consideration  in  the  Court;  but  with  reference  to  the 
present  application,  that  question  docs  not  arise.  I  am  of 
opinion,  therefore,  that  the  rule  should  be  discharged. 

Parke,  B. — ^I  am  of  the  same  opinion.  With  respect 
to  the  right  under  the  statute,  it  is  perfectly  clear,  since 
the  case  of  Regina  v.  Woody  that  the  defendant  has  no 
such  right,  and  the  motion  certainly  cannot  be  sustained 
upon  the  ground  that  the  statute  gives  him  any.  The 
only  question  is,  then,  whether  he  has  any  by  the  com- 
mon-law jurisdiction  of  this  Court.  Whether  he  has  any 
by  the  equitable  jurisdiction,  is  a  matter  upon  which  I  pro- 
nounce no  opinion,  because,  whether  a  bill  would  lie  for  the 
purpose  of  examining  a  witness  for  the  defendant  is  a  point 
which  is  not  yet  settled  ;  but  I  am  on  the  present  occasion 
to  ask  myself  the  question,  whether,  al  common  bno,  the 
Court  has  such  a  jurisdiction  as  it  is  now  asked  to  exercise. 
There  is  no  doubt  that  Lord  Mansfield  in  his  time  went 
considerable  lengths  to  give  a  defendant  the  same  relief  in  a 
court  of  law,  which  he  would  have  upon  a  bill  filed:  he  went 
so  far  as  this,  in  a  case  mentioned  by  himself  in  Mostyn  y. 
Fabrigas  (a),  "  of  a  criminal  prosecution  of  a  woman  who 
had  received  a  pension  as  an  oflScer's  widow,  and  it  was 
charged  in  the  indictment  that  she  never  was  married  to 
him.  She  alleged  a  marriage  in  Scotland,  but  that  she  could 
not  compel  her  witnesses  to  come  up  to  give  evidence.  The 
Court  obliged  the  prosecutor  to  consent  that  the  witnesses 
might  be  examined  before  any  of  the  judges  of  the  Court  of 
Session,  or  any  of  the  barons  of  the  Court  of  Exchequer  in 


(a)  Cowp.  174. 
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Scotland,  and  that  the  depodtions  so  taken  should  be  read         1846. 
at  the  trial :  and  they  declared  that  they  would  have  put  off 
the  trial  of  the  indictment  from  time  to  time,  for  ever,  imless 
the  proeecutor  had  so  consented."  That  certainly  was  going 
a  great  length, — ^to  an  extent,  unquestionably,  which  has  not 
been  followed  in  modem  times.     I  quite  concur  in  the  ob- 
Bervations  which  my  Lord  has  made  upon  the  case  in  the 
Common  Pleas,  where  that  Court  refused  to  do  indirectly 
what  they  had  no  power  to  do  directly,  viz.  to  put  off  the 
tiial  of  a  cause  in  order  to  compel  the  plaintiff  to  consent 
to  the  examination  of  witnessess  under  a  conunission.     Now, 
that  being  so,  let  us  see  whether  there  are  any  precedents 
of  sach  a  proceeding  as  this  in  this  Court     The  case  of 
LaroffoUy  v.   The  Attomey^General  is  a  case  directly  in 
pcHot,  because  this  Court,  upon  motion  applicable  to  their 
eommon-Iaw  jurisdiction,  refused  to  interfere.     It  has  been 
observed  with  respect  to  that  case,  that  several  authorities 
were  cited  upon  the  argument  on  the  equity  side  of  the 
Court,  and  that  if  they  had  been  brought  before  the  Court 
at  the  time  of  die  motion  on  the  common-law  side,  the 
Court  would  probably  have  granted  the  application.    Now, 
I  have  looked  through  those  precedents,  and  there  appear  to  be 
only  two  which  give  a  colour  of  support  to  such  an  applica- 
tbn.     Taking  the  majority  of  them,  they  are  cases  in  which 
a  bill  has  been  filed;  but  there  are  two  in  which  it  does  not 
appear  upon  the  order  that  a  bill  had  been  filed.     Whether 
those  two  proceeded  upon  the  ground  that  the  plaintiff,  or 
the  Crown  on  behalf  of  the  plaintiff,  consented,  does  not 
£stinctly  appear.     It  may  have  been  a  matter  perfectly 
agreeable  to  the  Crown  that  such  a  commission  should  issue, 
and  there  certmnly  is  not  a  single  case  of  any  interference 
on  the  part  of  this  Court  to  stay  the  proceedings  on  the 
part  of  the  proeecutor,  where  the  Crown  or  the  prosecutor 
was  unwilling  to  consent.     If  that  be  so,  there  is  no  autho- 
rity in  support  of  this  application;  and  I  think  the  applica- 
tion ought  to  be  dismissed,  without  considering  whether 
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1846.        this  would  be  a  fit  case  for  the  Court  to  interfere,  if  a  bill 
in  equity  had  been  filed. 

Aldrrson,  B. — I  am  of  the  same  opinion.  I  do  not 
think  we  have  any  jurisdiction  by  the  conmion  law.  No 
authority  has  been  cited  to  induce  me  to  come  to  that  oon- 
dusion.  One  may  very  well  understand  all  the  cases  men- 
tioned in  Laragoity  v.  The  Attorney 'General;  my  belief  is^ 
that  they  were  all  on  the  equity  side;  they  were  all  cited  in 
an  equity  case,  and  every  one  of  them  may  have  been  such; 
though,  firom  the  short  way  in  which  they  are  reported,  one 
is  not  quite  certain  what  they  were.  The  greater  part  of 
them  were  certainly  upon  bills  filed;  and  with  respect  to 
the  two  in  which  that  does  not  appear,  if  they  were  upon 
the  common-law  side,  they  are  sunply  applications  on  the 
part  of  the  defendant  to  put  off  the  trial,  and  then  the  Court, 
upon  his  making  that  application,  refused  it,  as  well  they 
might,  unless  he  would  consent  to  a  commission  issuing  for 
the  purpose  of  the  examination  of  witnesses  by  the  other 
side.  But  there  there  is  a  common-law  jurisdiction, — ^there 
is  the  **  coerdon  ^  which  the  learned  gentleman  has  referred 
to,  aa  well  as  the  power  of  directing  the  thing  to  be  done. 
I  apprehend  the  ^^  coercion  "  spoken  of  by  Bracton  is  simply 
a  coercion  where  the  party  is  before  the  Court  If  the  one 
party  who  applies,  and  the  other  party  who  is  against  the 
rule  shewing  cause,  are  both  subject  to  the  coercion  of  the 
Court,  the  Court  have  that  coercion  which  ^ves  them  juris- 
diction. It  does  not  at  all  apply  to  witnesses  who  are  the 
subject  of  a  commission,  because  nobody  can  doubt,  if  two 
English  subjects  suing  in  this  Court  have  a  commission 
issued  for  the  examination  of  witnesses  in  China,  that  will 
not  give  the  Court  coercion  over  the  Chinese  parties;  the 
coercion  exists  only  over  the  two  contending  parties  before 
them.  This,  I  apprehend,  is  the  ezplanataon  of  the  difficulty 
which  is  suggested  to  the  Court  by  the  passage  cited  from 
Bracton.     And  with  respect  to  the  cases,  it  appears  to  me. 
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I  oonfees,  that  they  afford  such  reasons  as  satisfy  me  that         1846. 
we  have  no  such  jurisdiction  as  that  which  is  now  claimed. 

Platt,  B. — ^I  agree  entirely  in  all  the  observations  of 
my  learned  Brothers^  and  will  only  add  one  or  two  words. 
In  the  case  of  Regina  v.   Wood,  it  is  remarkable  that 
die  learned  counsel  based  the  whole  of  his  argument  upon 
two  statutes,  namely,  the  13  Greo.  3,  and  the  1  WiU.  4, 
never  dreaming  that  there  was  an  ori^al  jurisdiction  in 
this  Court,  to  which  he  might  have  referred,  and  might 
We  saved  himself  the  trouble  of  founding  an  argument  upon 
those  statutes.     That  likewise  is  the  ground  upon  which 
the  Court  proceeded,  and  we  can  hardly  suppose,  if  any 
SQch  jurisdiction  as  this  had  ever  been  exercised,  that  the 
defendant  should  not  have  been  able  to  have  cited  something 
to  the  Court,  for  the  purpose  of  guiding  them  to  that  con- 
dosion.     But  there  is  an  absence  of  all  such  precedents. 
With  respect  to  the  passage  cited  from  Bracton,  it  appears 
to  me  that  the  power  of  '^  coercion  "  cannot  be  taken  so  ex- 
tensively as  it  is  sought  to  be  applied;  for  let  us  see  whether 
it  is  true  that  the  Court  has  a  power  of  coercion  co-extensive 
with  its  juris(Hctaon«     The  Court  has  power  to  direct  the 
examination  of  witnesses  abroad,  under  the  statute  of  1 
Will  4.     Has  it  the  power  of  compelling  the  witnesses  to 
attend?     Certainly  not.     So,  until  the  late  act,  although 
the  Court  had  power  to  refer  cases,  they  had  no  power  of 
compelling  witnesses  to  appear  before  the  arbitrator.    There- 
fore it  does  seem  that  that  passage  must  be  taken  with  some 
ooofflderable  limitation,  in  order  to  its  being  applied  to  any 
case  that  may  be  brought  before  the  Court     It  seems  to 
me,  I  own,  to  be  clear  that  the  Court  has  no  such  jurisdic- 
tion as  that  which  is  contended  for ;  and  that  being  the  case, 
this  application  cannot  be  maintained. 

Bule  discharged. 
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Jan.  24.  HiGGiNS  V.  Ede  and  Another. 

In  an  action  by  A  SSUMFSIT  for  work  and  labour  and  xnaterialfiy  money 

against  the  paid>  &c.,  brought  agdnst  the  defendants  as  provisional 

rSwI^c^!  committee-men  of  the  Derby,  Uttoxeter,  and  Stafford  Kail- 

pany  for  mak-  -^ay  Company.     The  following  particulars  of  demand  were 

&c.,  the  parti-  delivered  with  the  declaration : — 

cttlan  of  de- 
mand merely  *«  Hiffffins  V.  Ede  and  Illjdixo. 

claimed  certain  .  . 

aggregate  aomi  **  This  action  is  brought  to  recover  the  amount  of  the 

the^^lK^^a  following  items  of  account:—                               £      g     d. 

ofmUca,  and  1845.     June.     A  preliminary  survey  of  the 

S^Tdli^".'*  Derby,  Uttoxeter,  and  Stafford  Eailway, 

nenaes,  aaaiat-  including  the  examination  of  the  country, 

ing  the  iolidtor  i  .  ,  .  i  .  •■.  ,  i . 

with  books  of  takmg  the  tnal  sections,  attendmg  public 

graving  plata  meetings  at  Uttoxeter,  attending  commit- 

of  plans,  prin-  .^g  ^^^  other  meetings,  tavern,  and  other 

«cc.  The  Court  travelling  expenses 343     0    0 

rcfiised  to  order    «  _, 

fiiUer  particn.    November  4.  The  survey  of  36^  miles  •         .  1460    0    0 
"'  The  survey  of  the  Burton  branch;  also  the 

alternative  line  B,  from  Finden;  also  alter- 
native line  C,  to  Baswick;  also  alternative 
line  D,  to  Grand  Junction  Railway;   10^ 

miles  in  all 630    0    0 

November  7  to  30.  Time  and  expenses  of 
surveyors,  and  assisting  the  solicitor  with 
books  of  reference,  both  in  the  country  and 

in  London 320    0    0 

Engraving  33  plates  of  plans         .         .         .     825     0    0 

Paid  for  copper  plates 129     0    0 

Printer's  account 67    4    0 

£3774    0    0 

**  Above  are  the  particulars  of  the  plaintiff^'s  demand  in 
this  action,"  &c. 
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The  defendants  aflerwards  took  out  a  summons  for  fur-         1846. 
ther  and  better  particulars^  which  was  heard  before  Alder-       hiooins 
Why  B.)  who  declined  to  make  any  order.  „v* 

James  now  movedfor  a  rule  nisi  for  the  same  purpose,  on 
an  affidavit  of  the  defendants'  attorney,  that  they  had  not 
seen  any  of  the  work  done,  nor  seen  any  of  the  books  of 
reference,  and  unless  fuller  particulars  were  delivered,  they 
could  not  prepare  their  defence,  nor  ascertain  the  amount 
that  it  might  be  expedient  for  them  to  pay  into  Court  He 
urged  that  the  bill  of  particulars  gave  no  definite  informa- 
tion whatever;  that  it  did  not  state  what  time  was  expended 
on  the  survey,  who  were  employed  upon  it,  or  the  rate  of 
charge  per  mile;  nor  how  many  books  of  reference  were 
deliyered,  or  at  what  time,  or  what  was  the  nature  of  them. 

Pollock,  C.  B. — ^I  think  there  is  no  ground  for  this 
application.  The  work  done  in  this  case  embraces  a  great 
number  of  items,  and  the  case  is  like  that  of  an  action  for 
goods  sold  and  dehvered,  where  the  particulars  state  gene- 
rally that  the  action  is  brought  for  goods  sold  at  certain 
dates.  It  is  sidd  the  plaintiff  ought  to  state  how  much  he 
charges  per  mile  for  the  survey;  but  there  might  be  great 
difficulty  in  making  out  a  bill  of  particulars  of  that  kind, 
because  the  trouble  of  making  the  survey  may  vary  very 
much  in  different  places.  With  respect  to  the  books  of 
reference,  the  provisional  committee-men  of  a  railway  must 
know  very  well  what  is  their  nature,  and  that  the  standing 
orders  of  the  Houses  of  Parliament  require  them  to  be  de- 
posited with  the  clerk  of  the  peace  and  parish  clerks  for 
inspection.  If  the  defendants  can  amend  their  case,  they 
may  apply  on  fresh  affidavits  at  chambers;  but,  at  present, 
I  think  there  ought  to  be  no  rule. 

Parke,  B.— I  am  of  tiie  same  opinion.    The  plaintiff  has 
furnished  a  general  account  of  the  nature  of  his  demand. 
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which  is  quite  sufficient.  He  states  that  he  daims  in  re- 
spect of  a  survey  made  for  this  line  of  railway,  and  gives 
the  number  of  miles  surveyed.  With  respect  to  the  bodks 
of  reference,  the  defendants,  to  whom  they  were  supplied, 
must  be  taken,  prim&  facie,  to  know  the  nature  of  them, 
and  the  number  that  was  required. 


Platt,  B.,  concurred. 


Rule  refused. 


Jan,  27. 


Bemkib  and  Another  v.  Berbsfobd  and  Others. 


it 


In  an  action  by  ASSUMPSIT  for  work  and  labour  and  materials,  money 
against  the  paid,  &c.,  brought  against  the  defendants,  as  members  of 
^^5^^[  '  the  managing  committee  of  the  Leeds  and  Carlisle  Railway 
P*ny»  ^o'  Company.     The  following  particulars  of  demand  were  deli 

sorvey,  &c.,       vered  with  the  declaration : — 

the  particolars 
of  demand 
claimed  an 
aggregate  sum 
for  surveying 
and  levelling 
the  line,  mak- 
ing trial  sec- 
tions, finding 
surveyors, 
levellers,  and 
engineers, 
meeting  and 
arranging  with 
the  solicitors, 
assisting  at  the 
reference, 
superintending 
the  engravings, 
&c.  &c.,  in- 
cluding tavern 
bills,  travelling 
charges,  office 
expenses,  &c. 
&c., — so  many 

miles,  at  a  certain  fum  per  mile.  The  Court  refnsed  to  order  fuller  particulars,  or  to  oompel  the 
plaintiff  to  distinguish  between  his  own  personal  charges  and  those  of  the  surveyors  &c.  em- 
ployed by  him,  or  to  particulariae  the  sums  actually  expended  by  him. 


Between  Sir  George  Rennie  and  Sir  John  Rennie, 

Plainti£Ps, 

and 

W.  Beresford,  J.  Clay,  R.  Dutton,  and  J.  Underwood, 

Defendants. 


tt 


This  action  is  brought  to  recover  the  sum  of  £6855, 
the  balance  of  the  under-mendoned  account,  deli- 
vered by  the  pltuntiffs  to  the  defendants  in  the 
month  of  December  last,  with  interest  thereon,  at 
the  rate  of  £5  per  cent,  per  annum,  from  the  lOth 
of  January  instant,  until  payment. 
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Leeds  and  Carlisle  Bailway  Company,  1846. 

To  Messrs.  George  and  John  Rennie.  Rbwnib 

X>  ^  V. 

^  ,  »       *.     a.     B»»«»FO»D. 

1845.  Between  the  18th  September  and  30th 

November: — ^To  preliminary  survey  and 

examination  of  the  country  between  Leeds 

and  Carlisle,  in  order  to  determine  the  best 

line,  including  trayelling  charges  and  as- 

astance  -  -  .  .  .      250    0    0 

1845.  Between   27th   September  and  30th 

November : — To  personally  examining  the 

country  between  Leeds  and  Carlisle,  mak- 
ing simdry  trial  sections,  laying  out  the 

main  line,  finding  surveyors,  levellers,  and 

engineers,  superintending  the  same,  meet* 

ing  the  solicitors,  arranging  with  them,  and 

assisting  at  the  reference,  taking  all  the 

cross  sections  of  the  roads,  and  making  the 

proposed  alterations  therein,  getting  out 

the  finished  plans  and  sections,  furnishing 

the  sdicitors  with  tracings  to  take  their 

reference,  meeting  solicitors,  and  putting 

numbers  on  the  plans  to  correspond  with 

the  referenbe,  laying  out  all  the  gradients 

and  curves  on  the  plans  and  sections,  super- 
intending the  engravings,  and  furnishing 

the  ^ver  frofti^  to  time  with  the 

requisite  plans  and  sections,  correcting  the 

proofe,  aundry  meetings  with  the  chairman 

and  committee  of  selves  and  assistants,  and 

generally  directing  and  superintending  all 

the  different  departments  of  surveying, 

levdling,  engineering,  and  engraving,  &c., 

including  tavern  bills,  travelling  charges, 

and  oflice  expenses  ....  8980  0  0 
To  laying  out,  surveying,  and  levelling,  be- 


Bbrbsforo. 
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1846.  &      '•     i- 

^^r^     '          tween  Bramholt  Tunnel,  on  the  Leeds 
».               and  Thirsk  Kailwaj,  passing  by  Otley 
towards  Bolton^  according  to  the  original 
intention  of  the  committee,  ten  miles  at 
£55 550    00 

To  surveyings  levelling,  and  laying  out  an 
alteration  in  the  line  near  Bolton,  to  avoid 
the  opposition  of  the  Duke  of  Devonshire, 
four  miles,  at  £55  -        -        -        -      220    0    0 

To  surveying,  levelling,  and  laying  out  a 
deviation  of  the  line  between  Kcttlewell 
and  Thwaites  Bridge,  in  order  to  adopt 
the  atmospheric  principle,  by  order  of  the 
board,  sixteen  miles,  at  £55    -        -        -      880    0    0 

To  ditto  ditto,  another  deviation  to  avoid 
the  second  tunnel  at  Bambridge,  including 
all  the  necessary  documents  fit  for  deposit, 
furnishing  solicitors  and  engravers  with 
plans,  &c.,  completed  in  the  same  manner 
as  the  main  line,  six  miles,  at  £105  -       630     0     0 

To  Mr.  Arrowsmith  the  engraver's  bill   -    1,345    0    0 


12,855     0    0 
By  cash  on  account,  at  various  times       -     6,000     0     0 


£6,855     0     0 


'*  Interest  on  £6855,  from  the  10th  day  of  January, 
1845,  at  £5  per  cent  per  annum,  until  payment. 

^^  Above  arc  the  particulars  of  the  plaintiffs'  demand  in 
this  action,  and  for  the  recovery  whereof  the  plaintiffs  will 
avail  themselves  of  the  whole  or  any  part  of  the  declar- 
ation.    Dated  this  7th  day  of  January,  1846." 

A  sununons  i«ras  afterwards  taken  out  by  the  defendants 
for  further  and  better  particulars,  which  was  heard  before 


HILART  TBXIM,   9  VICT.  81 

Aldtrson,  B.,  at  chambers^  when  his  lordship  directed  tliat         }B46. 
the  plaintiffs  should  furnish  further  particulars  of  the  sums       r^j^k  m 
of  money  allied  to  have  been  paid  by  them  to  the  de-  v- 

fiaidants'  use,  but  refused  the  general  order  applied  for. 
Further  particularB  of  the  payments  were  accordingly  fur- 
niflhed ;  but,  the  defendants  being  dissatisfied  with  the  li« 
mited  nature  of  the  order, 

Montague  Smith  now  moved  for  a  rule  calling  upon  the 
phuntiflb  to  shew  cause  why  they  should  not  furnish  further 
and  better  particulars  of  their  demand. — These  particulars 
are  not  a  sufficient  compliance  with  the  rule  of  court.  The 
case  of  a  surveyor  or  engineer  employed  by  a  railway  com- 
pany cannot  differ,  in  thb  respect,  from  that  of  any  or- 
dinary person  who  expends  his  labour  and  money  for 
another.  lAlderson,  B. — ^The  particulars  of  a  man's  claim 
met  necessarily  vary,  according  to  the  mode  in  which  he 
deab,  and  the  manner  of  keeping  the  accounts  in  the  par- 
ticular business  he  is  engaged  in.  You  cannot  expect  a 
surveyor  to  tell  you  the  number  and  extent  of  all  the  fields 
He  has  measured,  or  the  exact  number  of  times  he  has  set  up 
liis  theodolite.  The  object  of  particulars  is  to  control  the 
generality  of  the  declaration ;  and  surely  these  particulars 
sufficiently  shew  you  of  what  the  plaintiffs'  claim  consists.] 
The  second  item  charges  one  gross  sum  of  nearly  £9000  for 
surveying,  travelling  charges,  and  other  expenses,  without 
stating  either  the  time  occupied  by,  or  the  number  of  per- 
sons employed  upon  the  work,  or  shewing  how  much  of  the 
charge  is  for  the  plaintiffi'  own  skill,  labour,  and  time,  and 
how  much  of  it  for  those  of  their  assistants :  nay,  the  monies 
paid  out  of  pocket  are  not  even  distinguished.  The  object 
of  the  bill  of  particulars  is  to  give  the  defendants  inform- 
*tion  of  what  the  plaintiffs  intend  to  go  for  at  the  trial,  so 
4at  they  may  ascertain  whether  there  is  any  part  of  the 
d^maiul  in  respect  of  which  they  ought  to  pay  money  into 
court    The  purpose  of  the  present  application  is  to  obtain 

VOL.  XV.  o  M.  w. 
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1846.  such  infonnation  as  may  enable  the  defendants  to  de 
whether  they  shall  propose  a  reference  of  the  cause  to  t 
tratlon*  [Aldersan,  B. — You  cannot  want  such  mil 
particulars  for  that  purpose.  If  you  are  not  satisfied  y 
the  plaintiffs'  oharges,  you  oan  get  another  engineer  t 
over  the  line,  and  tender  or  pay  into  court  what  sun 
considers  reasonable.]  That  would  merely  be  to  incur 
expense  of  two  engineers  instead  of  one.  [^Pollocky  C.  I 
If  the  particulars  were  for  making  a  survey,  so  many  m 
at  so  much  per  mile,  would  that  do?]  No;  the  plain 
ought  to  distinguish  between  their  own  time  and  expei 
and  the  time  and  expenses  of  others.  Their  own  pers 
charges  as  the  engineers  of  the  railway  ought  to  be  8( 
rated  from  all  other  charges.  [He  then  read  a  letter  f 
the  plaintiffs'  attorneys  to  the  defendants'  attorneys,  d 
14th  January,  1846,  as  shewing  that  the  plaintiffs  hai 
their  possession  full  accounts  of  the  items  of  their  char 
but  declined  to  communicate  them  without  an  understi 
ing  that  the  defendants  would  pay  the  amount] 

Sir  John  Bayley,  for  the  plaintiffs  (who  had  been  sei 
with  notice  of  the  motion),  appeared  to  shew  cause  in 
first  instance,  but  was  not  called  upon. 

Pollock,  C.  B. — This  is  an  appeal  against  a  dis 
tionary  order  made  by  my  Brother  Alderson  at  chaml] 
I  think  the  discretion  exercised  by  him  was  quite  rights 
tliat  no  rule  ought  to  be  granted.  The  true  distinctio 
between  the  explanation  of  a  charge  and  the  charge  iti 
If  the  matters  stated  in  this  bill  of  particulars  wen 
themselves  the  distinct  subject  of  a  charge,  for  exam 
such  as  stationery,  travelling  expenses,  &c.,  then  tl 
ought  to  be  some  further  particulars  of  them ;  but  thi 
not  so,  for  the  matters  inserted  hero  are  only  the  expk 
tion  of  a  charge  already  made.  In  refusing  this  applii^t 
we  do  not  propose  to  lay  down,  in  the  case  of  an  engin 
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vDj  rule  difi«rent  from  those  which  are  usuallj  acted  on  in         1846. 
similar  cascB, — in  the  case,  for  instance^  of  a  builder,  or  of  a      ^r^JJ^ 
confihinaker.     If  a  coaohmaker  charge  £300  for  building  a  «"• 

-  J  1  .,..1  *»i"i        BlEBSlOED. 

Ctttiage,  he  need  not  anew,  m  his  particulars  of  demand, 
the  d]£Berent  items  of  which  that  charge  consists,  by  specify- 
iog  so  much  for  the  wheels,  so  much  for  painting,  and  so 
much  for  a  ccxtain  nimiber  of  men  employed.    So,  in  the 
case  of  a  surveyor,  if  he  gives  such  information  as  will  en- 
able the  defendant  to  see  what  sum,  if  any,  he  ought  to  pay 
mto  court,  and  for  what  amount,  if  any,  he  ought  to  defend 
tke  action,  we  will  not  compel  him  to  detail  the  various 
items  of  which  his  charge  is  made  up.     Mr.  Smith  says,  he 
ahould  not  be  satisfied  with  a  particular  which  stated  how 
mach  per  mile  was  charged  for  the  survey;  but  it  seems  to 
me  that  such  a  particular  would  be  perfectly  satisfactory, 
for  then  the  only  question  for  the  jury  would  be,  whether 
the  charge  so  made  was  a  reasonable  one.    Now,  these  par- 
ticmlars  state  the  terminus  a  quo  and  the  terminus  ad  quern, 
so  that  the  number  of  miles  charged  for  is  at  once  ascer- 
tained ;  and  any  engineer,  by  taking  the  distance,  and  look- 
ing at  the  map,  would  be  able  to  say  whether  the  charge 
was  reasonable  or  not     If  the  learned  Judge's  order  for 
Airtfaer  particulars  of  the  sums  paid  has  not  been  suf- 
fidently  complied  with,  the  proper  course  is  to  go  before 
him  again,  and  represent  to  him  wherein  it  has  not  been 
duly  obeyed. 

Aldebson,  B. — The  rule  is,  that  a  defendant  is  entitled 
to  8Qch  particulars  of  the  pliuntiff's  demand  as  will  give 
him  that  information  which  a  reasonable  man  would  require 
'^specting  the  matters  against  which  he  has  to  defend  him- 
^;  and  the  question  is,  whether  these  particulars  do  not 
give  every  reasonable  information.  The  law  requires  the 
delivery  of  a  bill  of  particulars,  in  order  io  control  the 
generality  of  the  declaration ;  but,  in  nine  cases  out  of  ten, 
P^colars  are  really  applied  for  at  chambers  with  the  view 

g2 
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1846.         to  entrap  the  plaintiff,  by  confining  him  within  certain 

^[^^^^      limits  at  Nisi  Prius.     We  ought  to  take  care  that  pliuntiffs 

V.  are  not  by  these  means  limited  too  closely.    In  the  present 

BlBESFORD.  .11,  ,  ,  1,  If. 

case,  it  would  be  most  unreasonable  not  to  allow  the  plam- 
tiffs  to  tell  in  general  terms  what  they  are  going  for,  and  proye 
their  demand  by  general  evidence  before  the  jury.  No  doubt, 
the  defendants  were  entitled  to  know  how  much  of  the  de- 
mand was  for  money  paid. 

RoLFE,  B.,  concurred. 

Rule  refused. 

Sir  John  Bayley  applied  for  the  plaintiffs'  costs  of  appear- 
ing to  shew  cause. 

Montague  Smith  cited  Fitch  y.  Gre€n{a\  Beady.  Speer{b)y 
and  Begbie  y.  Cfrenvilk  (c),  as  authorities  that  a  party  who 
shews  cause  in  the  first  instance,  though  he  succeeds,  is  not 
entitled  to  costs. 

Per  Curiam. — No  doubt  that  is  the  general  rule ;  but, 
in  the  cases  cited,  the  rule,  if  granted,  would  not  have 
operated  as  a  stay  of  proceedings,  and  therefore  the  oppo- 
site party  could  not  have  been  prejudiced  by  not  appearing 
to  shew  cause  in  the  first  instance.  Here  the  rule,  if 
granted,  would  have  occasioned  delay,  and  would  have  pre- 
vented the  plaintiffs  from  going  to  trial  at  the  next  sittings, 
and  so  far  would  have  prejudiced  them.  We  think,  there- 
fore, we  must  hold  them  entitled  to  the  costs  of  coming 
here,  which  will  be  plmntiffs'  costs  in  the  cause. 

(a)  2  Dowl.  P.  C.  430.  (b)  5  Dowl.  P.  C.  390. 

(c)^3  Dowl.  P.  C.  602. 
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18-16. 

Hart  v.  Mills.  Jan.2S. 

Debt  for  goods  sold  and  delivered^  and  on  an  account  1^«  defendant 

•TM  «  ft  ordered  of  the 

Stated.     I^ea,  except  as  to  the  sum  of  2L  I7s.y  parcel  plaintiff /iro 
ic,  nunquam  indebitatus ;   as  to  that  sum,  payment  into  an??wo'lSiL 
court     At  the  trial,  before  the  Secondary  of  London,  it  of  tiherrj,  mith 

''  theiindenitand- 

appeared  that  the  action  was  brought  to  recover  the  sum  of  ingi  that,  If  it 
17/.  14#.,  on  the  following  account : —  proTed,  he^ 

S    s     g1         should  return 
*    *'    "•         St.    Theplain- 

^  To  four  dozen  old  port,  at  405.  per  dozen   .800       tiff  tent  him 
Four  dozen  pale  sherry,  at  405.  per  dozen  .800       of  port  and 
BotUes,  285. ;  hampers,  65.     .        .         .     1  14     0       ISSJfJ?"^ 

,         defendant  waa 
not  satiffied 
£Vl   14     0"      with  its  quality, 

and  returned 
"^~""^ —        the  whole,  ex- 
cept one  bottle 

It  appeared  in  evidence  that  the  defendant  had  ordered  of  ^^^^^^ 

the  plaintiff  two  dozen  of  port  and  two  dozen  of  sherry,  with  *^«  sherry,  with 
,,        ,  ,.         1       .i; .  ,,/.,•  ^«**»  to  the 

the  imaerBtanaing,  that,  if  it  were  not  approved  by  him,  he  plaintiff,  in 

should  return  it     On  the  following  day,  when  it  was  de-  thaiThU  order 

Hvered,  the  defendant  accordingly,  not  being  satisfied  with  J"  n'^f^^^u 

its  quality,  returned  the  whole,  except  one  bottle  of  the  port  ^tnd  of  wine; 

and  one  dozen  of  the  sherry,  and  sent  with  it  the  following  not  hare  re- 

letter  to  the  plaintiff :-  ^Z'i^ 

if  the  quality 
had  suited  bin*, 

"Gentlemen, — My  order  to  Mr.  John  Simmons  (the  plain-  but  that,  at  it 

tiTe  traveller)  was  for  two  dozen  of  each,  and  not  four :  how-  tamed  the  four 

ever, I  should  not  have  been  particular  about  keeping  the  four  ^®**^  oneT t 

dozen,  if  the  quality  had  suited  mc.     I  beg  leave  to  return  ^«»  which  he 

in-i  /•  •  iii«iT  1      ^**^  ta»ted,  and 

you  the  four  dozen  of  port,  mmus  one  bottle,  which  1  tasted ;  three  dozen  of 

88  also  three  dozen  of  the  sherry,  as  they  neither  suit  my  ^^/^^  ihit  the 

palate.    I  will  call  on  you  some  day  next  week,  and  choose  ^^«>dant  wa« 

for  myself  the  remainder  of  the  order."  the  price  of  the 

wine  he  actually 
kept. 

The  pliuntiff's  witnesses  stated  that  the  wine  was  "  good 
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1846.  sound  wine."  Upon  these  facts^  the  Secondary  left  the  case 
to  the  juTjy  who  found  a  verdict  for  the  plaintiff,  damages 
IL  35.  beyond  the  sum  paid  into  court;  and  leave  was  re- 
served to  the  plaintiff  to  move  to  increase  the  damages  by 
the  sum  of  £A,  his  counsel  contending  that  the  defendant 
was  liable  for  two  dozen  of  each  kind  of  wine. 

Burme  having  obtained  a  rule  accordingly, 

Wordsworth  now  shewed  cause. — The  defendant's  order 
was  for  two  dozen  of  each  kind  of  wine,  with  the  express  un- 
derstanding, that,  if  it  was  not  such  as  he  approved  of,  he 
might  return  it.  That  order  was  not  complied  with  by  the 
plaintiff,  who  supplied  four  dozen  of  each  kind.  The  de- 
fendant was  therefore  at  liberty  to  refuse  the  whole  if  he 
chose,  and  was  bound  to  pay  only  for  so  much  as  he  actually 
kept,  viz.  one  dozen  of  the  sherry  and  one  bottle  of  the 
port,  the  price  of  which  has  been  more  than  satisfied  by 
the  money  paid  into  court,  and  the  damages  recovered. 
The  jury  appear  to  have  acted  on  the  groimd  that  the  de- 
fendant ought  to  have  taken  the  rest  of  the  sherry,  of 
which  he  retained  one  dozen.  The  case  of  Champum  v. 
Short  (a)  is  an  authority  to  shew,  that,  if  a  person  orders 
several  articles  from  a  tradesman  at  the  same  time,  although 
at  distinct  prices,  he  may  consider  the  whole  as  forming  one 
order,  and  is  not  bound  to  accept  or  pay  for  any  particular 
article,  unless  the  rest  are  furnished  according  to  the  con- 
tract. [Ho  referred  also  to  Coleman  v.  Gibson  (b)  and  El- 
liott V.  Thomas  (c).] 

Bumie,  contriL — This  was  an  entire  contract,  which  was 
fulfilled  by  delivery,  and  the  defendant  could  not  repudiate  it 
as  to  part.     He  does  not  absolutely  reject  it     [Aldersonj  B. 


(o)  1  Campb,  53.  (b)  1  M.  &  Rob.  168, 

(c)  3  M.  &  W.  178. 
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—How  do  you  get  over  the  difficulty,  that  you  have  not  com-         1846. 

plied  with  ycur  contract  ?     The  defendant  orders  two  dozen 

of  each  wine,  and  you  send  four ;  then  he  had  a  right  to  send 

bttck all;  he  sends  back  part:  whatisit  but  anew  contract 

as  to  the  part  he  keeps  ?    If  you  had  sent  only  two  dozen 

of  each  wine,  you  would  be  right;  but  what  right  have  you 

to  make  him  select  any  two  dozen  from  the  four  ?]     He 

affirms  the  contract  as  to  the  whole  by  the  letter.     {Alder^ 

fOR,  B. — ^No;  that  is  a  new  contract.     The  jury  ought  in 

troth  to  have  found  a  verdict  for  the  defendant,  for  the  money 

paid  into  court  covered  the  whole  demand  for  which  the  de« 

&ndant  was  liable.   At  present,  you  have  been  pidd  £4  for 

tUrteen  bottles  of  wine.] 

Per  Curiam  (a), 

Rule  discharged. 

fd)  PoUoeky  C.  B.,  AUerwn,  B.,  Bolfe^  B.,  and  PlaUy  B. 
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184(5. 

/a„,  19.  BevINS  V.  HULME. 

A  decUratioa  ASSUMPSIT. — The  declaration  stated,  that,  before  and 
•tateT^t'the  **  *'^®  ^^^^  ^^  ^^^  making  of  the  promise  hereinafter 
defendant  was     mentioned,  the  defendant  and  one  W.  Andrew  were  in 

an  attorney, 

and  that,  in  partnership  as  attomics,  and  thereupon  heretofore,  to  wit, 

that  the  plain-  on  &c.,  in  consideration  that  the  plaintiff,  at  the  request 

^'wm  aT"  ^^  ^^®  defendant  and  his  said  partner  W.  Andrew,  would 

aach  attorney  retain  and  employ  them,   as  such  attomies  as  aforesaid, 

to  conduct  an  »■     if 

action  of  tort  to  prosccute  and  conduct  a  certain  action  by  and  at  the 

B.  against  L.,  suit  of  one  John  Bevins,  the  father  of  the  now  plaintiff, 

^  romiwd^to*^  against  one  S.  Lowe,  to  recover  damages  for  injury  sustained 

fulfil  his  duty  ^y  the  Said  John  Bevins  by  reason  of  the  said  S.  Lowe 

as  such  attor* 

ney,  in  and  having  before  then  negligently  driven  a  certain  gig  upon, 
cuUng^tS'said  against,  and  over  the  said  J.  Bevins,  for  certidn  reasonable 
action,  and  re-    f^^g  j^j  reward  to  be  therefor  paid  by  the  plaintiff  to  the 

coTenng  da-  ^        ^  r  ^  r 

mages;  that  the  defendant  and  his  said  partner,  they  the  defendant  and  his 
under  the  said    Said  partner,  then  and  long  before  the  commencement  of  this 

n^ra^^na^on  ^"^^*  *^  ^^^  ^^  ^^>  promised  the  plaintiff  to  observe,  per- 
acainst  L.,  in     form,  and  fulfil  their  duty  as  such  attomies  in  and  about 

which  judg-  ^  ,  , 

mentwasra-      prosecuting  the  s(ud  action  for  the  plaintiff,  and  in  and 

covered  against      ,       ,  •         j  /»      ^i.         •  j  •    •  j  •         i 

himfor  jSc;  about  recovcnng  damages  for  the  said  mjury,  and  m  rela- 
f^'^dimt  ^r-  *^^^  thereto,  and  to  do  their  duty  as  such  attomies  as  afore- 
wards,  as  tuck  said  in  and  about  the  premises ;  that,  in  pursuance  and  part 
qforeioid,  for  performance  of  the  said  promises,  the  defendant  and  his 
faction  o?Se*"  parser  did,  under  the  said  retainer  of  the  now  plaintiff, 
said  damag^,     afterwards,  to  wit,  on  &C.,  commence  an  action  on  the  case 

sued  out  a  n* 
fa.  against  L., 
to  which  the 

sheriff  returned  that  he  had  levied  £9t  part  of  the  damages,  and  nulla hona  as  to  the  residue; 
that  the  defendant,  at  such  attorney  as  qforeioid,  for  obtaining  satisfaction  of  the  said  residue, 
issued  a  ca.  sa.,  under  which  L.  was  imprisoned,  and  paid  the  residue  of  the  damages  to  the 
gaoler,  who  paid  the  same  to  the  defendant,  as  such  attorney  as  aforesaid;  and  that,  belbre  he 
received  the  same,  he  sent,  as  such  attorney  as  aforesaid,  to  the  gaoler  a  discharge  of  L.  out 
of  custody,  by  virtue  whereof  he  was  discharged.  Breach,  that,  although  the  defendant  received 
the  said  damages,  and  the  plaintiff  paid  to  him,  as  such  attorney  as  aforesaid,  his  costs  of 
prosecuting  the  said  action,  he  did  not  pay  over  to  B.  or  the  pliuntiff  the  residue  of  the  said 
damages. 

Held,  that  this  declaration  was  bad,  on  special  demurrer,  for  not  shewing  distinctly  that  the 
money  was  received  by  the  defendant,  under  his  original  retainer  by  the  pl^ntiff  in  the  action 
^gain&t  L. 
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against  the  said  S.  Lowe  at  the  suit  of  the  said  J.  Bevins,  1846. 
m  her  Majesty's  Court  of  Coinmoi!i  Pleas  at  Westminster^ 
to  recover  damages  for  the  said  injury  so  sustained  by  the 
add  J.  Bevins  as  aforesaid;  and  such  proceedings  were 
thereupon  had  and  taken  by  the  said  defendant  and  his  said 
partner,  under  the  said  retainer  of  the  now  plaintiff  in  the 
Baid  action,  that  aflcrwards,  to  wit,  on  the  19th  May, 
A.  D.  1841,  by  the  consideration  and  judgment  of  the  said 
Court,  the  said  J.  Bevins  recovered  against  the  said  S.  Lowe 
56/.  15^.,  which  were  adjudged  to  the  s^d  J.  Bevins  in  and 
by  the  said  Court  for  his  damages  by  him  sustained,  as  well 
on  occasion  of  the  said  grievance  so  complained  of  by  him 
as  aforesaid,  as  for  his  costs  and  damages  by  the  said  J. 
Bevins  about  his  suit  in  that  behalf  expended,  whereof  the 
eaid  S.  Lowe  was  convicted,  &c  And  the  plaintiff  further 
says,  that  afterwards,  to  wit,  on  &c,  the  defendant  and  his 
said  partner,  as  such  attomies  as  aforesud,  for  obtaining 
satisfaction  of  the  said  damages  so  recovered  as  aforesaid 
by  the  said  J.  Bevins,  sued  and  prosecuted  out  of  the  said 
court  of  our  said  lady  the  Queen  at  Westminster  as  afore- 
said, a  certain  writ,  called  a  writ  of  fieri  facias,  directed  to 
the  chancellor  of  the  county  palatine  of  Lancaster,  whereby 
onr  said  lady  the  Queen  commanded  the  sidd  chancellor, 
that,  by  her  Majesty's  writ  nmder  the  seal  of  the  sdd  county 
paktine  to  be  duly  made,  and  to  be  directed  to  the  sheriff 
of  the  same  county,  the  said  chancellor  should  command 
the  said  sheriff,  that,  of  the  goods  and  chattels  of  the  said 
S.  Lowe  in  his  the  sidd  sheriff's  bailiwick,  he  should  cause 
to  be  made  the  said  sum  so  recovered  by  the  said  J.  Bevins 
as  aforesaid,  for  his  damages  aforesaid,  to  wit,  56/.  15^., 
together  with  the  interest  on  the  said  last-mentioned  sum, 
at  the  rate  of  £4  per  cent,  per  annum  from  a  certain  day, 
to  wit,  on  &C. ;  by  virtue  of  and  in  obedience  to  which  said 
writ  the  said  chancellor  did  afterwards,  to  wit,  on  &c.,  by 
her  Majesty's  writ,  under  the  seal  of  the  said  county  pala- 
tine, duly  made  and  directed  to  the  sheriff  of  the  said  county 
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1846.  of  Lancaster^  command  the  said  sherifi'  to  do  all  things  as 
by  the  said  writ  so  directed  to  the  said  chancellor  as  afore- 
said^ he  was  commanded  to  command  the  said  sheriff;  to 
which  sud  writ  of  fieri  facias,  so  directed  as  aforesaid,  he  the 
said  sheriff  afterwards,  to  wit,  on  &c.,  returned  to  the  jus- 
tices of  the  sidd  court  of  our  said  lady  the  Queen  at  West- 
minster, that,  by  virtue  of  the  said  writ,  he  the  said  sheriff 
had  caused  to  be  made  of  the  goods  and  chattels  of  the  said 
S.  Lowe  within  his  the  said  sheriff's  bailiwick  a  certain 
sum,  to  wit,  91,  4s.  2i^,  part  of  the  said  damages  so  reco- 
vered as  aforesaid,  and  that  the  said  S.  Lowe  had  not  any 
more  goods  or  chattels  in  his  the  said  sheriff's  bailiwick 
whereof  he  could*  levy  the  residue  of  the  said  damages,  or 
any  part  thereof.  That  thereupon  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &C,  the  defend- 
ant and  the  said  W.  Andrew,  as  such  attomies  as  aforesiud, 
for  obtaining  satisfaction  of  the  said  residue  of  the  said 
damages  so  recovered  as  afores^d,  sued  and  prosecuted  out 
of  the  said  court  of  our  said  lady  the  Queen  at  Westmin- 
ster aforesaid  a  certain  other  writ  of  our  said  lady  the 
Queen,  called  a  capias  ad  satisfaciendum,  directed  to  the 
chancellor  of  the  said  county  palatine  of  Lancaster,  whereby 
our  said  lady  the  Queen  commanded  the  said  chanoellor, 
that,  by  the  writ  of  our  said  lady  the  Queen,  under  the 
seal  of  the  said  county  palatine  to  be  duly  made,  and  to  be 
directed  to  the  sheriff  of  the  said  county,  the  said  chanoellor 
should  command  the  said  sheriff  to  take  the  said  S.  Lowe, 
if  he  should  be  found  in  his  the  siud  sheriff's  bailiwick, 
and  keep  him  safely,  so  that  the  said  chancellor  might  have 
the  said  S.  Lowe's  body  before  the  said  justices  at  West- 
minster immediately  aftier  the  execution  of  the  said  last- 
mentioned  writ,  to  satisfy  the  said  J.  Bevins  for  the  resi- 
due of  the  said  damages  and  interest  aforesaid,  to  wit, 
4tTL  10s.  9|dL ;  by  virtue  of  and  in  obedience  to  which  said 
last-mentioned  writ,  the  said  chancellor  afiierwards,  to  wit, 
on  &C.,  by  her  Majesty's  writ,  under  the  seal  of  the  said 
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eoonty  patatine,  duly  made  and  directed  to  the  sheriff  of  the  1846. 
0ud  county  of  Lancaster^  did  command  the  said  sheriff  to 
take  the  said  S.  L#owe,  and  do  all  things  as  by  the  said  writ, 
80  directed  to  him  as  aforesaid,  the  siud  chancellor  was  com- 
manded to  command  tiie  said  sheriff;  and  the  said  writ  was, 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff, 
duly  indorsed  with  an  indorsement,  directing  the  said  sheriff 
to  take  the  said  S.  LfOwe  to  satisfy  the  said  damages,  to  wit, 
472.  lOf.  9|dL,  and  a  certain  sum,  to  wit,  3L  10^.,  for  the 
oosts  of  the  said  writ,  besides  sheriff's  poundage  and  lawful 
expenses;  and  the  said  writ  was  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  delivered  by  the 
defendant  and  his  said  partner  to  the  sidd  sheriff,  so  in- 
dorsed aa  aforesud,  to  be  executed  in  due  form  of  law;  and 
tbe  said  sheriff  afterwards,  to  wit,  on  &c,  in  obedience  to 
and  by  virtue  of  the  said  writ,  took  and  arrested  the  sud 
S.  Lowe  by  his  body,  and  detained  and  had  him  in  his  cus- 
tody, under  the  said  writ,  for  the  said  residue  of  the  said 
damages  and  interest  aforesaid ;  and  afterwards,  to  wit,  on 
&a,  the  said  S.  LfOwe  was,  under  and  by  virtue  of  the  said 
wnty  imprisoned  and  detained  in  prison  in  a  certain  gaol,  to 
wit,  Lancaster  Castle ;  that  the  said  S.  Lowe,  so  being  in 
custody,  afiierwards,  to  wit,  on  &c.,  paid  the  remainder 
of  the  said  residue  of  the  s^d  damages  and  interest  for 
which  he  was  so  detained  in  custody  as  aforesaid,  to  wit, 
57L  Of.  did.,  to  the  governor  of  the  said  gaol,  to  wit,  one 
James  Hanbrow,  who  aftierwards,  and  long  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  paid  the  same  to  the 
defendant  and  the  said  W.  Andrew,  as  such  attomies  as 
aforesaid,  and  the  defendant  and  the  stud  W.  Andrew,  as 
each  attomies  as  aforesaid,  then,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  had,  took,  accepted,  and 
received  the  same;  that  the  defendant  and  the  said  W.  An- 
drew, before  they  so  accepted  and  received  the  said  residue 
of  the  said  damages,  interest,  costs,  and  expenses,  to  wit, 
57/.  Qs.  OyL,  wrote  and  sent,  as  such  attomies  as  aforesaid. 
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1846.  to  the  gaoler  in  whose  custody  the  said  S.  Lowe  then  was, 
to  wit,  the  governor  of  the  said  gaol,  a  discharge  of  the  said 
S.  Lowe  out  of  the  said  custody ;  bj  virtue  of  which  said 
discharge  the  said  S.  Lowe  was  afterwards,  and  before  the 
payment  of  the  residue  of  the  said  damages,  interest,  costs, 
and  charges  to  the  defendant  and  the  said  W.  Andrew,  as 
such  attomies  as  aforesaid,  and  long  before  the  commence- 
ment of  this  suit,  to  wit;,  on  &c.,  released  and  discharged 
from  the  sidd  custody.  Nevertheless  the  plaintiff  saith, 
that,  although  the  defendant  and  the  said  W.  Andrew,  as 
such  attomies  as  aforesaid,  so  had,  took,  accepted,  and  re- 
ceived the  said  residue  of  the  said  damages,  interest,  costs, 
and  charges  as  aforesaid ;  and  although  the  now  plaintiff, 
before  they  had,  took,  accepted,  and  received  the  same  as 
aforesaid,  to  wit,  on  &c.,  duly  paid  them  the  defendant  and 
the  said  W.  Andrew,  as  such  attomies  as  aforesud,  their 
costs  and  charges  of  prosecuting  the  said  action  against  the 
said  S.  Lowe,  amounting  to  a  large  sum,  to  wit,  the  sum 
of  32/.  9s,  5</.,  yet  the  defendant  and  the  said  W.  Andrew 
have  not,  nor  has  either  of  them,  paid  to  the  plaintiff,  or  to 
the  stud  J.  Bevins,  or  to  any  other  person,  the  said  sum  so 
accepted  and  received  by  them  as  aforesidd,  as  and  for  the 
said  residue  of  the  said  damages  and  interest,  costs  and 
charges  as  aforesaid ;  nor  have  the  defendant  and  the  said 
W.  Andrew,  or  either  of  them,  accounted  to  or  with  the 
plaintiff,  or  the  said  J.  Bevins,  or  any  other  person,  for  the 
said  last-mentioned  money,  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  (amongst  others), 
that  the  declaration  did  not  shew  any  breach  of  promise, 
inasmuch  as  the  retainer  of  the  defendant  and  his  partner 
terminated  with  the  judgment;  and  that  it  did  not  appear 
that  the  plaintiff  had  any  authority  from  J.  Bevins,  or  was 
entitled  to  recover  the  said  damages  and  costs.  Joinder  in 
demurrer. 

The  case  was  argued  in  last  Michaelmas  Term  (Novem- 
ber 10)  by 
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Crompiouy  in  support  of  the  demurrer. — This  declaration  1846. 
is  bod.  The  breach  of  duty  allied  in  it  is  not  within  the 
tenns  of  the  promise  alleged.  The  retainer  of  the  defendant 
k  to  prosecute  an  action  to  recover  damages  for  an  injury 
done  to  the  plaintiff,  and  was  at  an  end  before  the  breach  of 
duty  complained  of,  viz.  the  not  paying  over  to  the  plaintiff 
the  damages  recovered  in  the  action.  The  declaration  itself 
flhews,  that  the  defendant  did  prosecute  the  suit  to  judg- 
ment and  execution ;  that  damages  were  recovered ;  and 
that  the  defendant  in  that  action  was  taken  in  execution  on 
a  ca.  sa.,  at  the  plaintiff's  suit  Besides,  the  retuner  could 
only  exist  for  a  year  and  a  day  after  the  judgment,  within 
which  period  only  an  attorney  has  power  to  sue  out  execu- 
tim :  Udd's  Prac  93,  (9th  edit) ;  Savory  v.  Chapman  (a). 
The  dedaration  should  therefore  have  shewn  that  the  exe- 
cution was  issued  within  the  time  limited  by  law.  In  Tip- 
ping V.  Johnson  (6),  where  an  application  made  was  to  set 
aside  a  judgment,  on  the  ground  of  its  being  sued  out  by  a 
different  attorney  fmm  the  one  who  had  been  the  original 
attorney  in  the  cause.  Heath,  J.,  said,  that  ^^it  appeared, 
hy  several  cases  collected  in  Solle's  Abr.  (c),  that  the  au- 
thority of  an  attorney  determines  with  the  judgment,  and 
therefore  no  order  to  change  the  attorney  was  necessary." 
A  promise,  therefore,  by  the  attorney  to  his  client,  in  rela- 
tion to  judgment  in  the  action,  does  not  necessarily  apply  to 
the  execution,  or  the  proceeds  of  it.  The  substantial  duty 
alleged  in  this  declaration  is  to  recover  the  damages,  and 
that  has  been  performed. 

Secondly,  the  declaration  does  not  shew  that  the  plaintiff 
had  any  authority  from  J.  Bcvins  to  receive  the  money ; 
and  therefore,  if  the  defendant  had  paid  it  over  to  the 
plaintiff,  he  would  have  remained  liable  to  Bevins.  The 
phuntiff  cannot  mountain  the  action,  unless  he  shews  that  he 

(a)  11  Ad.  &  E.  829;  3  P.  &  D.  601.  (b)  2  Bos.  &  P.  257. 

(c)  1  Roll.  Abr.  291. 
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had  some  interest  in  the  money.     [On  this  point,  he  cited 
Robson  V.  Eaton  {a)  and  Stanley  v.  Jones  (py] 

PrideauXf  contrd. — A  retainer  to  an  attorney  to  prosecute 
a  suit  authorises  him  to  conduct  it  to  final  judgment,  and 
to  levy  execution:  Brachenbury  v.  PeH(c):  and  an  execu« 
tion  levied  on  a  judgment  above  a  year  old  is  not  void,  but 
voidable  only :  Blanchenay  v.  Burt(d).     [JParhe,  B. — This 
declaration  does  not  shew  distinctly  that  the  defendant  sued 
out  the  process  on  the  original  retainer :  the  words  ^^  as  such 
attorney  ^  are  ambiguous,  and  may  mean  an  attorney  either 
under  the  former  retainer  or  under  a  new  retdner.]     The 
attorney  in  the  cause  is  the  party  entitled  to  receive  the  fruits 
of  the  execution :   Crazier  v.  Pilling  (c).     The  declaration 
alleges,  '^  that  the  plaintiff  paid  to  the  defendant  and  Andrew, 
as  such  attomies  as  aforesaid,  their  costs  of  prosecuting  tiie 
action  against  Lowe :"  that  must  mean  costs  which  accrued 
upon  the  retainer  before  mentioned.     The  Court  will  not 
presume  against  the  plaintiff,  that  tiiere  was  any  new  re- 
tainer.   {Parhsy  B. — Lawrence  v.  Harrison  (/)  appears  to  be 
an  authority  in  your  favour.    There  HoU,  C.  J.,  says,  **  The 
only  question  is,  whether  the  warrant  of  attorney  be  de- 
termined by  the  judgment  given  in  the  suit  wherein  he  was 
retained ;  and  I  conceive  that  it  is  not,  for  the  suit  is  not 
determined;  for  the  attorney,  after  tiie  judgment,  may  be 
called  upon  to  say  why  there  should  not  execution  be  made 
out  against  his  client,  and  he  is  trusted  to  defend  his  client 
as  far  as  he  can  from  the  execution."]      Tipping  v.  Johnson 
decides  no  more  than  that  the  plaintiff,  after  final  judgment, 
may  change  his  attorney  without  an  order  of  the  Court  ^ 
and   Savory  v.    Chapman  is  an  authority  only  that  the 
plaintiff's  attorney  has  no  power  to  authorise  the  discharge 
of  ihe  defendant  out  of  the  custody  of  the  marshal  on  pay- 

(a)  1  T.  R.  62.  (d)  4  Q.  B.  707;  3  G.  &  D.  613. 

(b)  7  Bing.  569.  (e)  4  B.  &  Cr.  26 ;  6  D.  &  R.  129. 

(c)  12  East,  688.  (/)  Styles,  426. 
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ment  of  the  debt,  so  as  to  excuse  an  escape,  without  an        1846. 
express  authority  from  the  plaintiff  being  shewn.  BjBvntiT 


Onmqftmi  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Paske,  B.-*^Thi8  case  was  argued  before  my  Lord  Chief 
Baron,  my  Brothers  AMenon  and  Flatty  and  myself,  in  the 
oouTBe  of  the  last  Term. 

The  question  is,  whether  the  declaration  is  bad,  for  any 
of  the  causes  assigned  in  the  spedal  demurrer. 

The  action  is  on  a  special  contract  between  the  defend- 
ant and  one  Andrew,  who  are  stated  to  be  in  partnersliip 
asattomies,  and  the  plaintiff;  and  it  is  averred,  that,  in  con- 
ademtion,  &c.,  [His  Lordship  here  read  the  declaration.]  To 
thiB  declaration  there  is  a  demurrer,  asugning  several  causes ; 
bat  the  material  one  is,  that  it  is  not  alleged  that  the  de- 
fendant and  Andrew,  in  receiving  the  money,  acted  on  the 
retainer  of  the  plaintiff.  Though  the  declaration  would, 
we  think,  have  been  good  after  pleading  over,  or  on  general 
demurrer,  it  seems  to  us  that  it  is  bad  for  the  cause  assigned. 
The  contract  declared  upon  is  that  made  in  consideration 
of  the  original  retainer,  by  the  plaintiff,  of  the  defendant 
and  Andrew  to  prosecute  a  suit  in  the  name  of  another 
person,  for  reward  to  be  paid  by  the  plaintiff;  and  the  de- 
fendant and  Andrew's  promise  is  to  perform  and  fulfil  their 
duty  as  attomies,  in  prosecuting  the  action  for  the  pliuntiff, 
and  in  and  about  recovering  damages,  and  in  relation  there- 
to: and  the  breach  meant  to  be  assigned  is,  the  non-pay- 
ment of  the  damages  after  the  receipt  thereof.  Now,  what 
was  the  duty,  in  this  respect,  of  the  defendant  and  Andrew, 
as  attomies  in  that  suit,  arising  out  of  the  original  retainer 
by  the  pifuntiff  ?  It  was^  that,  if  they  received  the  damages 
as  attomies  in  that  suit  imder  that  retainer,  they  would  pay 


V. 
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1846.  them  over,  whether  to  the  plaintifF  in  the  present  suit,  or 
the  nominal  plaintiff  in  that  which  thej  brought,  does  not 
appear,  but  to  one  or  the  other :  it  certainly,  howeverj  was 
not  a  duty  flowing  out  of  the  original  retainer,  to  pay  any 
money  received  at  any  time  by  them,  though  as  attomies. 
Is  there,  then,  a  sufficiently  certain  allegation,  that  the 
money  which  they  refused  to  pay  over  to  the  present  plain- 
tiff or  the  nominal  plfdntiff  was  money  which  was  received  by 
them  as  attomies  in  thai  action  under  that  retainer?  Itappeara 
to  us  that  there  was  not ;  for,  though  we  agree  that  the 
original  retainer  is  to  be  presumed,  prim&  facie,  to  continue 
as  long  as  by  law  it  might,  as  argued  by  Mr.  Prideaux  on 
the  authority  of  Lord  EUenborougKs  dictum  in  Bracken^ 
bury  V.  PeU(a\  and  although  we  think  he  was  right  in  con- 
tending that  the  original  retainer  was  not  determined  by 
the  judgment,  but  continued  afterwards,  so  as  to  warrant  the 
attorney  in  issuing  execution  within  a  year  and  a  day,  or 
aflerwards,  in  continuation  of  a  former  writ  of  execution 
issued  within  that  time,  and  also  to  warrant  his  recdving  the 
damages  without  a  writ  of  execution,  the  weight  of  prior  au- 
thorities(6)  being  against  the  decision  of  Heathy  J.,  in  Tipping 
V.  Johnson  (c),  yet  it  seems  to  us  that  the  averment  of  the 
receipt  of  the  money  is  bad  for  uncertainty.  It  is  stated, 
that  the  defendant  in  the  original  action,  being  in  custody 
on  a  ca.  sa.,  paid  a  sum,  being  the  amount  of  the  residue  of 
the  damages,  not  to  the  sheriff,  but  to  the  governor  of  the 
gaol,  who  paid  it  to  the  defendant  and  Mr.  Andrew, ''  as 
such  attomies  as  aforessud."  This  expression  is  ambiguous : 
it  may  mean  as  attomies  for  the  phuntiff  in  that  suit,  and 
under  the  original  retainer,  or  it  may  mean  (as  the  same 
expression  certainly  does,  in  the  allegation  of  the  spedal 
contract  itself)  simply  as  attomies,  or  attomies  in  co-part- 
nership.    In  the  latter  case,  the  averment  would  be  deariy 

(a)  12  East,  688.  ney,"  (M.),  4,  6;  2  Inst.  378; 

lb)  Styles,  42C,  Lawretuie  r.      Lamb  ▼.  William^  1  Salk.  89. 
Harrison;  Roll.  Abr.,  «  Attor-         (c)  2  Bos.  &  P.  257. 
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in8officieiit»  and  the  non-payment  to  the  plaintiff  would  be  1846. 
DO  breach  of  the  contract  declared  upon ;  and  the  rule  of 
oooBtniction  is,  that  the  words  are  to  be  taken  most  strongly 
against  the  party  pleading.  After  pleading  OTer^  the  alle- 
gitbn  would  be  good,  for  then  it  would  be  understood  in 
Alt  sense  which  would  require  an  answer;  so  also  on 
general  demurrer ;  but  as  the  objection  is  pointed  out  on 
qpedal  demuner,  it  seems  to  us  that  it  ought  to  prevail 

Judgment  for  the  defendant 


The  Attobney-Qeneral  v.  Hallett.  jan,  23. 

1  HE  Attomey-General,  on  the  part  of  the  Crown,  moved  An  tction  of 

to  remove  into  the  OflBoe  of  Pleas  of  this  Court  the  pro-  fr^^**"*  *^' 

oeedings  in  a  cause  of  HaUett  v.  Vigne^  which  had  been  ^^^i"  » 


►  ijttni  wi[v'^:i 


in  the  Court  of  Common  Pleas.     He  did  not  Common  Pleas, 

move  on  affidavit,  but  applied  for  the  order  to  remove  the  defendmnt 

cause,  as  a  matter  of  right,  upon  his  own  allegation,  that  ^^^  thaT 

the  profit  of  the  Crown  came  in  question  in  it.     According  **>«  ^«»« »?. . 

*  ^  ^'^    quo  was  within 

to  the  statement  of  the  learned  Attorney-General,  the  cir-  the  limita  of 

/• ,,  the  forest  of 

comstances  were  as  follows : —  Waitham,  that 

The  cause  of  HaUett  v.  Vigne  was  an  ordinary  action  of  ^^^^'"j^^" 
topass  quare  clausum  fregit.     The  defendant  (who  was  "g^'  of  ^c 

m  i»    1       r>i  \i"ii  1  •  /»  Crown,  of  the 

not  an  officer  of  the  Crown)  pleaded  to  the  action,  first,  forest,  and 
that  the  Chief  Justice  in  Eyre  had  granted  to  him  the  trutpasiMM  as^ 
defendant  a  Ucense  to  hunt,  shoot,  &c.  in  the  forest  of  «»« servant  and 

'  '  by  command  of 

Waitham,  in  the  county  of  Essex ;  that  the  locus  in  quo  the  Queen. 

•1-1         !••  n      t  n  1  •/»  '^^  Court 

waa  withm  the  limits  of  the  forest ;  that  certain  fences  set  (after  a  two 

up  by  die  plaintiff  mterfered  with  tiie  defendant's  rights  ^Z'h^d^  ^' 

therein,  and  that  he  committed  the  alleged  trespasses  for  ^^^  ?** . 

the  purpose  of  removing  those  fences,  &c     The  second  was  plaintiflf)  or- 
dered the  cause 
to  be  removed 
^  the  office  of  Fleaa  of  the  Exchequer,  by  a  rule  absolute  in  the  first  instance,  on  the  allega- 
^  of  the  Attorney-General  that  the  profit  of  the  Crown  came  in  question  in  the  cause  ;  the 
Plaintiff  beiog  put  in  the  same  state  of  forwardness  as  he  was  in  the  Court  of  Common  Pleas. 

VOU  XV.  H  M.  W. 
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1846.         a  plea  of  liberum  tenementum  in  her  Majesty,  and  stated, 

Att.Igbn.     ^*  *^®  defendant,  as  her  Majesty's  servant,  and  by  her 

^'  command,  entered  &c  and  pulled  down  the  fences:  the 

Hallbxt.  ,  , 

replication  to  this  plea  traversed  the  title  of  her  Mqesty, 
and  an  issue  was  joined  thereon.  The  fourth  plea  wa^, 
that  the  locus  in  quo  was  within  the  limits  of  the  forest  of 
Waltham ;  that  her  Majesty  was  seised  in  fee,  in  right  of 
her  Crown,  of  and  in  the  sud  forest ;  and  that,  the  locus  in 
quo  being  wrongfully  inclosed  and  fenced  in,  the  defend- 
ant, as  the  servant  of  her  Majesty,  and  by  her  command, 
entered  and  pulled  down  the  fences,  &c.  To  this  plea  the 
defendant  replied,  that  the  close  in  which  &c.  was  not  the 
close,  soil,  and  fi*eehold  of  our  lady  the  Queen.  There 
were  also  new  assignments,  and  the  defendant  was  under 
terms  to  plead  issuably  thereto,  and  to  take  short  notice  of 
trial  for  the  next  assizes  for  the  county  of  Esse^  In  last 
Term,  an  information  of  intrusion  was  filed  against  the 
plaintiff  in  that  action,  Hallett,  for  an  encroachment  upon 
the  royal  forest  of  Waltham ;  and  the  trespass  which  was 
the  subject  of  the  action  was  one  alleged  to  have  been  ocnn- 
mitted  by  the  defendant  Vigne  in  abating  that  encroach* 
ment 

A  two  days'  notice  of  this  motion  having  been  given  to 
the  plaintiff  Hallett, 

Montagu  Chamberg  and  fViUes  appeared  on  his  part  to 
oppose  the  application. — The  prerogative  of  the  Crown 
does  not  apply  to  this  case,  for  this  is  not  im  action  in 
which  the  title  or  profit  of  the  Crown  comes  in  question, 
so  as  to  furnish  any  ground  for  the  interposition  of  this 
Court.  Tills  is  an  ordinary  action  of  trespass  qu.  cL  fi:^«, 
between  subject  and  subject,  in  no  way  relating  to  the 
Queen's  revenue.  Nor  is  it  like  the  case  of  an  qjectment 
against  the  Crown,  in  which,  no  doubt,  the  Court  (sup- 
posing that  its  equity  jurisdiction  in  matters  of  revenue 
still  exists)  would  grant  an  ii\junction  to  stay  the  proceed- 
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ingB.  But  the  Oomt  will  not  interfere  with  the  right  of  1846. 
the  snbject  to  sue  in  another  oonrt,  unless  there  are  prece- 
de&U  fbr  such  a  oooxae;  ai^d  these  ia  no  precedent  for  re- 
iDOfing  into  tUa  court  the  piooeedingB  in  an  aotion  between 
Bolgect  and  subject,  merely  because,  on  a  ocdlateral  issue 
ndied  by  the  defimdant,  the  title  of  die  Crown  is  set  up  as 
t  defence  to  the  action.  In  order  to  sustain  the  applioa* 
tion,  the  Attorney-General  is  bound  to  shew  a  general 
prerogative  in  the  down  to  have  the  proceedings  taken  in 
tUs  Court,  whenever  the  title  of  the  Crown  to  land  ind- 
deatslly  comes  in  issue  between  subject  and  subject  It  is 
submitted,  further,  that  this  Court  has  no  peculiar  jurisdio- 
tion  in  matters  relating  amply  to  the  title  of  the  Crown  to 
kmdj  though  it  is  otherwise  as  to  matters  of  revenue.  But, 
•t  all  events^  the  pren^pktive  does  not  extend  to  such  a  case 
w  this.  It  is  an  extraordinary  doctrine,  that  when  a  party 
kings  an  action  tost  breaking  and  entering  a  doic  of  which 
be  is  possessed,  and  after  he  h^s  proceeded,  perhaps,  up  to 
die  very  point  of  trial,  without  the  least  intimation  that  the 
(^polite  party  derives  any  right  or  authority  from  the 
Crown,  he  may  be  stqpped  by  an  allegation  of  some  secret 
tide  in  the  Crown,  and  told  that  he  ought  to  have  sued  in 
the  Exchequer.  [jPoUock,  C.  B. — No,  he  may  sue  in  any 
court  he  pleases ;  but  as  soon  as  the  Crown  in  fact  asserts 
its  litk,  and  interposes  to  make  itself  a  party  in  the  cause, 
the  case  assumes  a  new  aspect,  and  the  Crown  lias  a  right 
to  say  the  cause  shall  be  tried  in  this  court]  The  interests 
of  the  Crown  may  be  equally  protected,  by  the  Attorney- 
General's  demanding  a  trial  at  bar  in  the  court  in  which  tlie 
cause  is  dqpending.  [Plait,  B. — You  contend,  tliat,  this  being 
aa  ordinary  action  of  trespass  between  subject  and  subject, 
the  prerogative  of  the  Crown  does  not  apply :  but  tliere  arc 
aothorities  stxongly  against  you  upon  tiiat.  There  is  the 
case  of  Lamb  v.  Chaman  (a),  which  was  an  action  of  tres- 

(a)  Psrker,  14^. 
h2 
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1846.        pass,  brought  by  the  plaintiff  in  the  Court  of  IGng's  Benofa, 
Att  -G«n.     ^^^  taking  a  quantity  of  wine,  alleged  to  be  the  property  of 
^'  the  plaintiff.     The  defendant  justified,  as  servant  of  the 

Duke  of  Cleveland,  the  taking  of  two  tuns  of  wine,  for 
duties  of  prisage,  under  a  grant  from  King  Charles  IL  to 
the  duke's  father;  and  that  cause  was  removed  into  this 
court.  Again,  in  Hardres's  Reports,  (p.  176),  there  is  tiiis 
case: — ^'Hammond  was  outlawed  at  the  suit  of  anotiier 
person,  and  lands  in  his  possession  were  extended.  A  third 
person,  that  claimed  a  title  to  those  lands,  brought  an  action 
of  ejectment  for  them,  and  pleaded  to  the  inquisition ;  and 
an  injunction  was  prayed  for  the  King  to  stay  proceedings 
at  law,  and  it  was  denied ;  because,  although  a  person  out- 
lawed cannot,  afler  extent,  prevent  or  avoid  the  king's  title 
by  any  alienation,  as  appears  by  the  10  Hen.  7,  yet  the  out- 
lawry gives  no  such  privilege  to  the  possession  of  a  dissdsor, 
but  that  the  disseisee  may  enter  and  bring  his  ejectment ; 
for  by  the  outlawry  the  king  has  a  title  only  to  the  profits^ 
and  no  interest  in  the  land.  But  it  was  ordered,  that  the 
plea  to  the  inquisition  should  be  tried  first,  and  that  the 
ejectment  should  be  brought  in  this  Court,  because  the 
king's  revenue  was  concerned."]  Those  cases  are  distin- 
guishable from  the  present  The  latter  was  a  case  where 
there  had  been  process  on  a  judgment  of  outlawry ;  there 
was  a  writ  of  capias  utlagatum,  and  an  inquisition  there(Hi, 
which  was  traversed  by  a  person  who  claimed  title  to  the 
lands  which  by  the  inquisition  were  found  to  be  the  lands 
of  the  outlaw.  That  traverse  was  the  proper  mode  of  try- 
ing whether  the  hand  of  the  Crown  shoulder  should  not  be 
amoved  from  the  lands ;  so  that  the  result  of  that  traverse, 
and  equally  so  of  the  ejectment,  directly  affected  the  interest 
of  the  Crown.  [Hatt,  B. — By  the  pleadings  in  this  case, 
there  is  a  direct  question  of  the  Crown's  title :  is  not  that 
enough  ?]  The  finding  of  the  issue  one  way  or  other  will 
not  affect  the  interest  of  the  Crown ;  it  will  be  binding  only 
as  between  the  parties,  and  will  be  no  estoppel  as  against 
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the  CiowHj  so  as  to  afiect  its  title.  In  truth,  the  real  ques- 
tion on  these  pleadings  is,  not  whether  the  locus  in  quo  is 
ptrt  of  the  soil  and  freehold  of  her  Majesty,  but  simply  whe- 
tlier  the  limits  of  the  forest  extend  over  the  land  on  which 
these  fences  were  made.  There  is  no  question  raised  as  to 
the  title  to  the  soil  and  freehold  of  the  forest;  and  the  de- 
fendant is  a  mere  licensee  under  a  forest  license,  and  not  the 
officer  and  servant  of  the  Crown.  [Aldersan,  B. — ^The  issue 
on  the  fourth  plea  brings  directly  in  question  the  title  of  the 
Crown;  and  if  there  be  any  one  issue  upon  which  the  Crown 
may  interfere  at  the  trial  of  the  cause,  that  is  enough  to  war- 
imt  the  application  to  haye  the  cause  tried  in  this  court.] 
But  the  question  raised  by  the  plea  is  not  one  which  will  be 
diluted  by  the  Crown ;  because  it  is  not  pretended  that 
the  Crown  claims  the  plaintiff's  land,  but  only  dums  that  it 
is  widun  the  r^ards  of  the  forest,  which  is  a  question  not 
at  all  raised  by  the  plea.  On  this  ground,  therefore,  the 
profit  of  the  Crown  does  not  appear  to  come  in  question  in 
the  action,  and  so  the  pren^tive  of  the  Crown  does  not  ap- 
ply. In  Cawthome  y.  Campbell  {a)y  which  is  the  leading  case 
on  this  subject,  J^/v,  C.  B.,  states  the  prerogatiye  as  apply- 
ii^  ^^  where  the  matter  of  suit  in  another  Court  touches  the 
profit  of  the  king ;"  and  says  that  then,  on  the  prayer  of  the 
Attorney-General,  the  action  is  to  be  removed.  And  he 
then  refers  in  the  following  terms  to  the  case  of  Lamb  v.  Gun- 
man : — **  That  was  an  action  between  the  Duke  of  Cleve- 
land's bailiff  and  some  other  persons  of  the  town  of  Rye, 
upon  a  demand  of  prisage  of  wine ;  and  there  was  an  issue 
joined  upon  this  question,  whether  the  town  of  Bye  was  en- 
titled to  be  exempted  from  this  claim  of  prisage.  The  king 
had  a  reversionary  interest  in  the  prisage,  because  it  w»s 
gnmted  to  the  Duke  of  Cleveland  in  tail ;  and  in  respect 
of  tlus  interest,  it  was  held  that  the  king  had  a  right  to  de- 
aire  that  that  cause  might  be  removed  into  the  Court  of 

(a)  1  Anstr.  206,  n. 
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1846.        Exchequer ;    and  the   cause  was   aoeordingly  removecL'' 
;;;;:^      [Parh,  B.-I  am  quite  at  a  low  to  see  how  you  distrnguiah 
V.  that  case  from  the  present:  it  seems  to  me  to  be  exactly 

in  point]     That  was  an  action  brought  against  a  revenue 
officer,  and  the  question  in  it  related  direetlj  to  abnuudi  of 
the  king's  revenue.     [Parkef  B; — Surelji  whether  partiou- 
lar  land  is  Yrithin  the  regards  of  the  forest  q£  Waltfaam, 
touches  the  Queen's  profit.  Whether  the  right  of  the  Queen 
extends  over  the  locus  iu  quo,  is  within  the  issue  in  this 
cause ;  and  surely  it  is  of  great  importance^  ^  regards  the 
revenue^  whether  the  forest  extends  over  one  acre  or  five 
thousand ;  of  just  as  much  as  the  question  in  the  ctoe  of 
Ldmb  V.  Gunman^  namely,  whether  the  right  to  the  prieage 
of  wine^  which  existed  over  the  kingdom  generally,  extended 
to  the  port  of  Rye.    I  do  not  see  how  you  eta  draw  any 
distinction  between  that  case  and  the  present.]     The  dis- 
tinction is,  that  that  was  a  question  relating  to  the  duties  of 
revenue,  and  not  to  the  title  to  land*     [AJdersony  B. — ^Lord 
Cohef  in  the  4tii  Inst,  c  11,  p.  112,  speaking  of  the  profit 
of  the  king,  says-^^'  This  profit  is  either  immediate  or  medi- 
ate; immediate,  as  of  lands,  rents,  franchises,  hereditaments, 
debts,  duties,  accoimts,  goods,  chattels,  and  other  pn^ts  and 
benefits  whatsoever  due  to  the  king;  mediate,  as,  firsts  the 
privilege  of  the  officers  and  ministers  of  the  Court ;  for  two 
things  do  principally  support  the  jiuisdiction  of  a  Court, 
namely,  the  just  preservation  of  the  dignity  of  it,  and  the 
due  attendance  of  the  officers  and  ministers  of  the  same^  to 
sue  and  be  sued  in  this  Court."   The  only  difierenoe,  there- 
fore, between  the  privilege  of  the  officer  and  the  profit  of 
the  king  is,  that  tiie  one  is  called  the  immediate  and  the 
other  the  mediate  jurisdiction.]     The  defendant  in  this  case 
is  no  officer  of  the  Crown.     [AUenony  B. — The  rule  which 
is  laid  down  is,  that  all  questions  touching  the  profit  of  the 
Crown  are  to  be  tried  in  this  Court     Here  the  question  is 
raised,  whether  the  locus  in  quo  is  within  the  limits  of  the 
forest  of  Waltham.  C(in  it  be  doubted  that  that  is  a  matter 
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touching  Uie  profit  of  the  Crown  ?  Where  an  action  is 
bioaght,  in  which  the  conduct  of  an  officer  of  the  Crown  is 
Iffoogfat  into  question^  the  matter^  though  in  dispute  in  an- 
other Court,  is  brought  here,  because  it  is  a  matter  which« 
mediatdy,  touchfie  the  profit  of  the  Crown^  as  r^arding  the 
doe  sostentation  and  support  of  its  officers.  The  cases  of 
fiflBoers,  aooording  to  Lord  Coke^  are  in  truth  cases  touching 
the  prc^t  of  the  king ;  and  it  really  seems  impossible  to  dis- 
tingniBh  those  cased  from  the  present.]  In  Bac.  Abr.,  Pre- 
rogative, (E.  7)»  where  the  oases  are  collected^  it  is  sud — 
"Where  the  king's  reventte  is  concerned  in  the  event  of  a 
CMiB^  it  shall  be  removed  from  any  other  Court  where  the 
tction  is  brought,  into  the  Office  of  Pleas  of  the  Exchequer;" 
and  the  case  of  Lamb  v.  Gunman  is  then  set  forth,  in  the 
tenns  already  referred  to.  And  it  will  be  found  that  all  the 
cases  there  stated  w«re  actions  referring  directiy  to  the  or- 
£nary  revenue  of  the  Crown^  in  the  shape  of  monies,  duties, 
or  ODstoms ;  but  there  is  nothing  to  shew  that  the  preroga- 
tiTc  apidies  to  cases  in  which  the  titie  of  the  Crown  to  land 
oomes  in  questUm  upon  a  mere  collateral  issue  between  sub- 
jeet  and  aabject 

But  secondly,  there  should  at  all  events  have  been  a  rule 
to  shew  cause.  The  Attomey-'General  v.  Kingston  (a)  is  a 
peoedent  for  such  a  course.  It  will  be  said  that  here  the 
plaintiff  has  had  notice  of  the  application ;  but  it  is  not  such  a 
notice  m  would  enable  him  to  come  properly  prepared  to  re- 
dst  it ;  it  ought  at  least  to  have  been  a  four  days'  notice, 
according  to  the  practice.  The  object  of  the  notice  is,  that 
die  party  may  be  heard  upon  it,  which  ought  to  be  upon 
a  xeaMiiable  notice.  {PoOdek^  C.  B. — You  are  no  doubt 
entitled  to  be  heard;  the  only  question  is,  whether  the 
notice  is  to  be  a  two  days'  or  a  four  days'  notice.  Upon 
looking  into  my  Brother  Manning* s  book  {b\  I  find  that  four 
days'  notice  Was  usually  given ;  but  the  authority  there  re- 
ferred to  is  an  anonymous  case  in  Anstruther,  where  all 

(a)  B  M.  &  W.  163.  {h)  Mann.  Exch.  Pr.  100. 
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1846.         that  18  said  is ''  upon  notice,"  not  mentioning  any  time.    Tlie 
Att  -Gbn.      Queen's  Eemembrancer,  however,  certifies  to  us  that  the 

„   ^'  practice  is  two  days'  notice— one  clear  day ;  and  that  notice 

Hallbtt.  ,         ,     , 

yon  have  had.] 

If,  then,  the  Court  determines  to  interpose  to  remove  the 
action  in  this  case,  the  question  will  be  on  what  terms.  Ac- 
cording fb  the  case  in  Anstruther,  the  rule  should  call  on  the 
defendant  to  appear  to  accept  a  declaration,  and  to  put  the 
pluntiff  in  the  same  state  of  forwardness  in  this  as  he  was  in 
the  other  Court.  The  plaintiff  will  be  obliged  to  give  up 
his  proceeding  in  the  Common  Pleas,  and  must  sue  out  a 
fresh  writ  of  summons  in  this  Court,  in  order  to  commence 
the  action  in  conformity  with  the  requirements  of  the  stat. 
1  &  2  Vict.  c.  110;  and  then  he  must  deliver  his  declara- 
tion, and  have  the  pleas  delivered  to  him,  and  the  replication 
and  new  assignments  must  be  delivered  to  the  defendant. 
The  rule,  therefore,  ought  to  be  in  more  special  terms  tlian 
before  the  statute  of  Victoria,  when  the  practice  was  more 
loose.  [The  Attomey^GeTieral  suggested,  that  no  terms 
ought  to  be  CDgrafted  on  the  rule ;  but  that,  if  the  Court 
would  state  the  practice,  it  would  be  pursued.  Polbek,  C. 
B. — The  plaintiff  ought  certiunly  to  be  placed  in  the  same 
state  of  forwardness.  There  must  be  a  writ,  otherwise  no 
writ  of  error  will  lie.  Parker  B.— The  plaintiff  must  com- 
mence de  novo,  and  by  the  statute  he  can  only  commence 
by  writ,  to  which  the  defendant  must  appear,  and  the  same 
pleadings  are  to  be  considered  as  the  pleadings  consequent 
upon  that  writ] 

The  Atiamey^General,  the  Solicitar^Generaly  Jerms,  and 
JV,  F.  PoUocky  appeared  for  the  Crown,  but  were  not  called 
upon  to  argue. 

Pollock,  C.  K — There  is  no  doubt  whatever  in  the  mind 
of  the  Court,  that  in  this  case  the  rule  must  be  made  abso- 
lute as  prayed.  There  has  been  some  misapprehension, 
during  the  discussion,  as  to  the  nature  of  this  proceeding. 
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It  is  an  application  on  the  part  of  the  Crown,  to  remove  into        1846. 
thia  Conrt  an  action  commenced  in  the  Common  Fleas*     att.-Gbw. 
Now  it  appears  to  have  been  the  practice  of  the  Court,  (a  ^* 

pnicdoe  fiom  which  we  shall  not  depart,  either  now  or  on 
any  other  occasion),  that  such  an  application  should  be  made 
on  notice  to  the  other  party ;  but  the  proceeding  in  this 
Court  is  not  by  a  rule  to  shew  cause ;  it  is  an  application 
for  a  rule  absolute  in  the  first  instance,  only  giving  notice 
to  the  other  ride,  in  order  that  they  may  come  in  and  be 
heard.  Aooor^nglj,  the  Court  have  heard,  at  considerable 
length  (I  do  not  saj  at  a  greater  length  than  the  im- 
portance of  the  case  required),  every  thing  that  could  be 
niged  to  induce  the  Court  to  refuse  this  rule.  It  is  said, 
that  this  is  an  application  which  the  Court  ought  not  to  en- 
tertain at  all:  and  Mr.  fVilks  also  contended,  for  some  time, 
that  the  defendant  was  entitled  to  be  heard.  Now,  if  by 
that  it  was  meant  that  there  ought  to  be  a  rule  to  shew 
cause,  and  that  he  should  be  heard,  in  the  ordinary  way,  by 
affidavits,  and  by  shewing  cause,  I  think  Mr.  fVilles  was 
not  well  founded  in  that  proposition :  but  if  his  meaning  was, 
that  the  party  ought  to  be  heard,  inasmuch  as  notice  had 
been  given  with  the  view  to  his  being  heard,  then  I  think 
he  was  perfectiy  right ;  and  this  being  an  application  in  a 
case  in  which  the  Crown  does  not  appear  to  be  interested  as 
a  party  to  the  record,  but  where  the  Crown  interposes  to 
take  up  the  case  of  the  defendant,  the  defendant  is  really 
brought  here  on  the  part  of  the  Crown,  and  is  in  Court  for 
the  purpose  of  obeying  the  directions  of  the  Court.  With 
respect  to  the  substance  and  the  merits  of  the  case,  I  cannot 
distinguish  this  case  in  any  way  from  those  which  have 
been  referred  to  during  the  argument  If  an  act  has  been 
done  by  any  person  on  behalf  of  the  Crown,  and  that  is 
made  the  subject  of  an  action  of  trespass,  it  is  a  matter  of 
coarse  that  the  action  should  be  moved  into  this  Court, 
at  the  instance  of  the  Crown,  by  rule  absolute  in  the  first 
instance.     Then  the  parties  may  be  heard,  no  doubt,  in  the 


t. 
Hallxtt* 


106  CASES  IN   THE   EXOHEQUEB, 

1846.  eamo  way  that  a  partj  maj  be  heard  to  shew  (Ause  against 
Att.-Gbn.  ^  ^^  ^^^  ^^  attachment^  when  the  contempt  is  perfectly 
clear;  but  I  i^prehend,  that»  where  an  acti<m  of  treqMss 
is  brought  against  a  Queen's  officer»  and  it  is  proposed, 
on  the  part  of  the  law-officers  of  the  Crown,  to  remoTe 
it  into  this  Court,  their  right  to  do  so  is  now  so  well  esta- 
blished, that  I  should  little  expect  such  an  i^plioatioh  to  be 
resisted.  It  is,  in  truth,  a  proceeding  as  little  dispiltaUe  as 
any  ordinary  motion  which  is  founded  on  the  well-known, 
established,  and  daily  occurring  practice  of  the  Court  It  is 
said,  howerer,  that  this  is  an  action  between  subject  Mid 
subject,  respecting  a  matter  which  relates  to  land,  aod  not 
to  a  mere  question  of  rerenue;  but  I  think  that  is  at  once 
answered  by  the  practice.  The  action  of  ejectment  is  primA 
facie  an  action  merely  between  subject  and  sutgeot,  and  re- 
lates to  land,  yet  the  prerogatiTC  of  the  Crown  apfdies  to  that; 
and  if  the  interest  of  the  Crown  is  concerned,  an  action  of 
ejectment  may  be  remoTed  into  this  Court.  It  may  be  said, 
however,  that  that  does  not  amount  to  an  authority,  became 
tibe  action  does  not  go  on;  the  reason  of  that  is,  that,  in  this 
Court,  an  action  of  cgectment  will  not  lie  against  tlie  Crown. 
The  partymust  proceed  by  a  petition  of  right.  In  an  aotion 
of  ejectment,  we  remove  it,  although  we  thereby  aotoally 
extinguish  the  action;  and  therefore  that  id  rather  an  a 
fortiori  argument  for  removing  this  cause,  which  is  sought 
to  be  removed  for  the  express  purpose  of  going  on  with  it. 
But  I  refer  to  that  only  as  an  authority  for  saying  that  the 
prerogative  of  the  Crown  applies  not  only  to  matters  of 
revenue,  ordinarily  so  called,  but  also  to  a  case  where  land 
is  the  matter  in  dispute.  Then  it  is  said  that  this  Bti&m 
does  not  relate  to  the  profits  of  the  Crown, — ^that  it  does  not 
touch  the  profits  of  the  Crown.  Mr.  WUks  took  a  very 
subtie  distinction,  founded  upon  the  {riieadings,  vi£.,  HtM  the 
titie  of  the  Crown  is  admitted  to  the  forest,  but  the  fispnte  is 
whether  this  is  part  of  the  forest  or  not  If  the  oontention 
be  whether  the  forest  actually  includes  within  its  botmds 
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a  certain  tract  of  coxmtryf  it  matters  not  whether  it  is  one         1846. 
acre  Or  five  hundred — surely  no  one  can  say  that  the  profit      !.     'T^ 
of  the  Crown  is  not  touched^  when  we  have'  an  inquiry  «• 

ariong  out  of  the  pleadii^B»  admitting  the  title  of  the  Crown 
to  the  forest)  but  denying  that  the  right  of  the  Crown  exists 
over  the  locus  in  quo^  beeHus^  it  is  not  part  of  the  forest 
where  the  right  does  ^st ;  and,  as  has  been  suggested  by 
my  Brother  Parke^  if  this  is  a  question  of  boundary,  the 
Crown  is  materially  interested,  although  this  is  a  suit  be- 
tween party  and  party;  for  this  might  become  evidence 
hereafter  against  the  Crown,  as  to  what  are  the  bounds  of 
the  forest  in  question,  this  being  a  right  of  a  public  nature. 
The  general  practice  of  the  Court,  then,  being  well  esta- 
blished in  cases  of  revenue,  where  the  interest  of  the  Crown 
10  ooncemed,  and  being  also  well  established  in  cases  of  land, 
by  the  course  pursued  in  the  case  of  an  acticm  of  ejectment, 
what  is  there  to  prevent  the  application  of  the  same  rule  to 
the  present  case  ?  Does  this  case  touch  the  profit  of  the 
Crown  ?  It  seems  to  me  that  it  does«  Does  the  titie  of  the 
Ciown  come  in  question  ?  Why,  it  comes  immediately  in 
qoestiony  as  in  the  case  referred  to  by  my  Brother  Parke^ 
and  whidi  iqipears  to  me  to  be  directly  in  point.  Then  it 
18  said  we  ooght  to  impose  certain  terms.  I  think  the 
Attomey-General  is  properly  cautious  in  not  permitting  it 
(as  fiur  as  he  is  able  to  prevent  it)  to  be  supposed  that  this 
mle  is  made  absolute  with  any  new  terms.  The  rule  i% 
however,  to  be  made  absolute  witii  this  understanding,  that 
the  plaintiff  is  to  be  placed,  with  refereDce  to  the  proceedings 
in  this  Court,  in  a  situation  exactiy  the  same  in  point  of 
advancement  as  he  was  in  the  Common  Pleas.  The  mode 
in  which  that  is  to  be  done,  I  own  I  should  have  thought 
would  rather  be  a  matter  to  be  settled  by  the  parties,  or  by 
the  officer  of  the  Court ;  but  I  think  that,  without  any  ex- 
press direction  of  the  Court,  it  carries  with  it  a  writ,  if  a 
writ  be  necessary ; — ^it  carries  every  thing  that  is  necessary 
to  put  the  plaintiff  in  a  position  as  favoiurable,  and  as  far 
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1846.        advanced,  and  as  safe  as  he  was  in  the  other  Court.     I  be- 

Att  'gbk      ^^®^®  ^  ^*^^  ^^^  adverted  to  all  the  points  that  have  been 
*•  made ;  and  it  appears  to  me  to  be  perfectly  clear,  that  the 

Crown  is  entitled,  in  the  ordinary  way,  to  take  from  the 
jurisdiction  of  the  Common  Pleas  the  action  that  has  been 
commenced  there,  and  place  it  in  this  Court,  in  the  same 
state  of  advancement  as  it  was  in  the  other  Court.  For 
these  reasons,  I  am  of  opinion  that  the  rule  must  be  granted 
in  the  manner  prayed  by  the  Attomey-Greneral. 

Parke,  B. — I  entirely  agree  with  my  Lord  Chief  Baron ; 
and  he  has  gone  so  fully  into  the  case,  that  I  think  it 
quite  unnecessary  to  add  anything  to  what  has  fallen  from 
him. 

Alderson,  B. — I  am  quite  of  the  same  opinion.  This 
is  a  matter  that  clearly  touches  the  profit  of  the  Crown ; 
and  really  the  whole  arises  out  of  this,  that  in  andent 
times  it  was,  for  the  convenience  of  all  parties,  agreed  that 
the  Court  of  Queen's  Bench  should  have  certain  peculiiEur 
jurisdictions,  the  Common  Pleas  certain  other  peculiar  juris- 
dictions, and  the  Court  of  Exchequer  certain  others.  Among 
the  last,  belonging  to  the  Court  of  Exchequer,  was  assigned 
the  jurisdiction  in  all  those  cases  which  touched  the  profit  of 
the  king ;  and  in  order  to  bring  them  here,  this  process  must 
be  adopted.  It  is  not  in  truth  any  claim  of  prerogative  ad- 
verse to  the  subject,  because  it  belongs  to  the  Crown.  You 
caimot  indict  a  person  in  the  Exchequer  or  in  the  Common 
Pleas,  nor  can  you  bring  a  quare  impedit  in  the  Court  of 
Queen's  Bench,  or  in  the  Exchequer,  unless  the  king  him- 
self be  personally  concerned :  but  the  subject  is  as  well  off 
in  the  one  Court  as  in  the  other. 

Platt,  B. — ^It  appears  to  me  to  be  clear  from  the  plead- 
ings in  this  case,  that  the  motion  of  the  Attomey-Greneral 
ought  to  be  successful   We  find  upon  the  pleadings,  on  the 
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fourth  plea,  a  direct  assertion  on  the  part  of  the  defendant         1846. 
of  the  right  of  the  Crowm,  and  a  justification  by  him,  under      att  -Gm 
that  right,  of  the  acts  which  he  is  called  upon  to  answer.  ^* 

^^  pv  A  V  V  VMS 

To  that  it  is  replied,  that  the  Queen  has  not  the  soil  or 
freehdd;  does  that  raise  no  question  of  right  in  the  Crown? 
Sorely  it  raises  a  question  of  right,  in  the  first  place,  whe- 
therthe  locus  in  quo  is  a  parcel  of  the  forest,  and  secondly, 
whether  the  Queen  has  the  fee  of  that  parcel  of  the  forest. 
It  seems  to  me  that  it  plidnly  raises  a  question  of  the  right  of 
the  Crown ;  and  it  is  idle  to  talk  of  that  not  coming  within 
the  word  *^  profit;"  for  what  is  the  use  of  lands,  except  by 
reason  of  the  profit  which  is  derived  from  them  ?    If  the 
hod  be  taken  away,  indirectly  the  profits  of  the  Crown  are 
taken  away.     It  is  a  matter  relating  to  the  revenue  of  the 
Crown,  for  the  profit  of  the  Crown  is  undoubtedly  in  ques- 
tion. It  has  been  sud,  that  in  cases  of  ejectment  the  Crown 
has  not  been  allowed  to  carry  on  the  proceedings  in  this 
Court    Is  there  not  a  very  plain  answer  to  that,  viz.  that  it 
tt  the  prerogative  of  the  Crown  not  to  be  sued  by  writ?  and 
it  would  be  one  of  the  most  absurd  proceedings  in  the  world 
for  the  Crown  to  command  itself.    It  is  the  prerogative 
of  the  Crown  not  to  be  sued  by  writ,  and  therefore  another 
proceeding  is  adopted,  called  a  petition  of  right,  upon  which, 
if  it  is  successful,  the  direction  of  the  Crown  is  ''that  right 
shall  be  done."    HammancTs  case  appears  to  me  directly  in 
point   There  an  outlawry  had  taken  place,  and  an  inquisition 
issued ;  the  party  under  that  inquisition  held  the  land,  and 
the  parfy  disseised  brought  ejectment,  and  also  traversed 
the  inquimtion,  which  he  had  the  right  to  do,  and  then, 
upon  application  to  this  Court,  that  proceeding  was  al- 
lowed to  go  on,  and  the  ejectment,  which  was  inter  partes, 
between  the  disseisee  and  disseisor,  was  directed  to  be  re- 
moved into  this  Court ;  shewing  that  the  cases  alluded  to  iii 
the  note  in  Anstruther  are  not  applicable  only  to  the  case 
where  the  tenant  of  the  Queen  is  the  party  in  possession. 
If  the  Queen  herself  is  in  possession,  no  subject  can  main- 
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1846.        tain  ejectment  against  her ;  the  only  mode  of  paN>oeecKng  is 

.Att..6bii.      ^7  petition  of  right.     If  the  subject  is  in  possession^  olaim- 

*^*  ing  a  rig^t  under  the  Crown,  then  the  ejectment  jdbj  be 

maintained ;  but,  at  the  8uggesti(m  of  the  Attomey^CJeneral 

the  proceeding  would  be  brought  into  this  Court 

Bule  absolute. 


^««.  27,2a  PETCHt,.T0Tm. 

The  tenant  for  I  HIS  was  an  action  on  the  case,  for  rescuing  out  of  the 

^,i^'  custody  of  the  law  certain  growing  croi^Zgingto  one 

to^Un^ord,  ganjuei  p^p^^  ^hich  had  been  taken  in  execution  under  a 

^|°*  by  ^^>  fi.  fa.  issued  upon  a  judgment  recovered  by  the  plaintiff 

hold  goods,  liTe  against  Pape.     The  defendant  pleaded,  that  the  said  grow- 

Mrn/uwdHn  ^^K  CTops,  in  the  declaration  allied  to  have  been  aeized, 

Ftock  u  then  yf^re  not  the  ffrowin&r  crops  of  the  said  Samuel  Pape :  on 

growing  upon  o            o          x-                                                   r- 

the  farm,  uten-  which  issuc  was  joined. 

menti  of  has-'  At  the  trial,  before  Bolfe,  B.,  at  the  last  assizes  at  York^ 

a/T^i^nlf!**  *^®  following  facts  appeared  in  evidence : — 

right  and  in-  j^  j}^q  month  of  Julv,  1848,  a  bill  of  sale  was  executed 

tere$t  yet  to  ^ 

come  and  tm-  by  the  said  Samuel  Pape  to  the  defendant,  (who  was  his 

to  the  farm^nd  landlord  of  the  farm  therein  mentioned),  in  the  following 

EoW  t^  iaid  *®™®  =~"  ^^^  indenture,  made  the  8th  day  of  July,  a.  d. 

goods,  cattle,  1843,  between  Samuel  Pape,  of  Ellerbeck,  in  the  county  of 

chattels,  ten- 

ant-r^htref.  York,  farmer,  of  the  one  part,  and  John  Tutin,  of  North- 

things'tothe  allerton,  in  the  said  coimty,  mercer,  of  the  other  part: 

^nst*to*8cii  Whereas  the  said  Samuel  Pape  is  indebted  to  the  said 

and  thereoat  to  John  Tutin  in  the  sum  of  £640,  secured  to  be  paid  to  the 

pay  the  debt, 

and  to  pay  over 

the  surplus  to 

the  tenant:  and  the  tenant  thereby  granted  to  the  landlord  license  and  authority  at  any  time  to' 

enter  upon  the  &roi,  and  take,  carrj^  away,  and  sell  the  goods,  &o.  thereby  ass^^Md: — Utid,  that 

under  this  assignment  the  tenant's  interest  in  crops  grown  in  fnture  years  of  the  term  passed  to 

the  landlord. 
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Bftid  John  Tatin  or  his  order,  on  demand^  with  interest         1846. 
for  the  sam^  after  the  rate  of  51.  for  £100  for  a  year^  by 
the  prcKmsBory  note  of  the  said  Samuel  Pape,  bearing  even 
dite  with  theee  preeents:  And  whertms  the  said  S.  Pi^)e, 
being  desirona  to  discharge  the  said  sum  of  ^6640,  so  due 
and  owing  to  the  said  Jotm  Tutin  as  aforesaid,  hath  pro- 
posed and  agreed  to  make  saoh  an  assigmnent  to  the  sdd 
John  Tutin  as  is  hereinafter  mentioned :  Now  this  inden- 
ture witnesseth,  that,  for  the  considerations  aforesaid,  and 
also  for  and  in  confflderation  of  the  sum  of  10#.  of  law- 
Ail  British  money  by  the  said  John  Tutin  to  the  said 
Simoel  Pape  in  hand  well  and  truly  paid  at  or  before  the 
sealing  and  deliTcry  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  he  the   said  Samuel  Pape  hath 
granted,  bargained,  sold,  delivered,  assigned,  set  over,  and 
ooofinned,  and  by  these  presents  doth  grant,  bargain,  sell, 
ddiver,  assign,  set  over,  and  confirm  unto  the  said  John 
Tatin,  his  executors,  administrators,  and  assigns,  all  the 
hooaehold  goods  and  furniture,  beds,  bedding,  plate,  linen, 
china,  household  utensils  and  implements  of  household,  and 
&D  the  horses,  cows,  heifers,  sheep,  pigs,  and  other  cattle, 
and  aU  the  hay,  com,  and  grain,  as  well  in  stock  and  in  the 
bam  and  granary  as  now  standing,  growing,  and  being  upon 
the  fiurm  and  premises  of  him  the  siud  Samuel  Pape,  situ- 
ate in  the  township  of  EUerbeck  aforesaid,  or  elsewhere  in 
the  said  county  of  York,  and  all  the  carts,  wagons,  gears, 
and  husbandry  and  dairy  utensils,  goods  and  chattels  of  him 
the  said  S.  Pape,  in  and  about  his  dwelling-house  and  farm, 
situate  and  b^g  at  EUerbeck  aforesaid ;  and  also  all  the 
ifnant-riffht  and  interest  yet  to  come  and  unexpired  of  him 
the  said  S.  Pape,  of,  in,  and  to  the  said  farm  and  premises : 
to  have  and  to  hold  the  said  goods,  cattle,  chattels,  tenant- 
right,  effects  and  things  hereinbefore  mentioned,  and  in- 
tended to  be  hereby  assigned  unto  the  said  Jolm  Tutin,  his 
executors,  administrators,  or  assigns,  to  the  intent  that  he 
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1846.  and  they  do  and  shall*  as  soon  as  oonvenlentlj  may  be,  ab- 
solutely sell  or  dbpose  of  the  same,  and  every  part  thereof, 
either  by  public  auction  or  private  contract^  and  in  such 
manner  as  he  or  they  shall  think  expedient^  and  do  and 
shaU,  by  and  out  of  the  money  arising  by  such  sale,  pay  and 
satisfy  the  sum  of  7/.  145.,  the  expenses  of  preparing  these 
presents,  and  all  the  costs,  damages,  and  expenses  which  he 
or  they  shall  expend,  or  be  subject  or  liable  to,  on  account 
or  in  respect  of  the  said  sale,  or  otherwise  relating  to  or 
concerning  the  execution  of  the  trust  in  him  and  them  re- 
posed, and  after  paying,  satisfying,  and  discharging  such 
costs,  damages,  and  expenses  as  aforesaid,  do  and  shall  in  the 
first  place  retain  and  satisfy  him  the  said  John  Tutin,  his 
executors,  administrators,  and  assigns  the  said  sum  of  i6640 
so  due  and  owing  to  him  the  said  John  Tutin  from  the  said 
S.  Pape  as  aforesaid,  with  the  interest  attending  the  same, 
and  do  and  shall  pay  the  ultimate  residue  or  surplus  of  the 
said  trust-monies  (if  any)  unto  the  said  S.  Pape,  his  ex- 
ecutors, administrators,  and  assigns.  And  the  said  S.  Pape 
doth  give  and  gi*ant  unto  the  said  John  Tutin,  his  executors 
and  administrators,  agents,  servants,  and  assigns,  full  power, 
license,  and  authority,  now  or  at  any  time  hereafter,  to 
enter  into  and  upon  the  said  dwelling-house,  farm,  and  pre- 
mises now  in  the  occupation  of  him  the  said  S.  Pape,  and  to 
take,  seize,  sell,  and  carry  away  the  said  goods,  cattle,  chat- 
tels, effects,  and  things,  hereby  assigned,  and  for  that  pur- 
pose to  break  open  any  lock  or  bolt  belonging  to  him  the 
said  S.  Pape  to  come  at  the  same,  and  to  remove  and  carry 
away  the  said  goods,  chattels,  effects,  and  things,  or  to  con- 
tinue the  same  there,  until  the  same  shall  have  been  sold,  at 
his  or  their  will  and  pleasure.  And  the  said  S.  Pape  hath 
put  the  said  John  Tutin  in  possession  of  the  same  goods, 
cattle,  cliattels,  effects,  and  things,  by  delivering  unto  him 
a  key  in  the  name  and  seisin  of  the  whole  at  the  lime  of 
the  sealing  and  delivery  of  these  presents.    In  witness,  &c 
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The  prindpal  question  In  the  cootfe  arose  on  the  construe-  1846. 
ikm  of  thb  deed,  viz.,  whether  growing  crops,  not  sown  at 
tlie  time  of  its  execution,  passed  under  it  to  the  defendant 
The  learned  Judge  thought  at  the  trial  that  thej  did  not, 
and  under  his  direction  the  plaintiff  recovered  a  verdict  for 
£100,  the  value  of  the  growing  crops  seized;  reserving  leave 
to  the  defendant  to  move  to  enter  the  verdict  for  him,  or  to 
reduce  the  damages  to  a  nominal  sum. 

In  last  Michaelmas  Term,  Martin  obtiuned  a  rule  nisi 
acoordinglj;  against  which 

fFatiOH  and  Huffh  HUl  now  shewed  cause. — Upon  a  rea- 
Mmable  construction  of  the  whole  of  this  deed,  the  intention 
of  the  parties  appears  to  have  been  to  pass  a  limited  interest 
only;  and  if  so,  the  general  words  relied  upon  on  the  other 
ade  will  not  be  construed  so  as  to  enlarge  that  limited  in- 
terest* In  Rinffer  v.  Conn  (a),  Lord  Abinger  so  states  the 
role : — <'  I  think  the  distinction  in  all  these  cases  is,  whether 
tbe  object  of  the  parties  was  to  pass  a  limited  interest  or 
not;  if  it  was,  then  the  rule  is,  that  we  are  not  to  construe 
general  words  so  as  to  enlarge  that  limited  interest^  If  it 
Had  been  the  intention  to  pass  the  term,  or  future  crops  upon 
the  land,  surely  more  specific  and  stringent  words  would 
hare  been  employed  than  the  words  "  tenant-right  and  in- 
terest yet  to  come  and  unexpired."  Look  at  the  situation 
•f  these  parties — tenant  and  landlord ;  the  landlord  cannot 
be  supposed  to  have  been  taking  an  assignment  of  the  whole 
tenn,  and  so  destroying  his  right  to  distrain.  And,  if  it 
were  so,  why  is  it  that  the  landlord  never  took  any  posses- 
aon  of  the  land  ?  IPollocky  C.  B. — You  say  that  the  tenant 
assigned  thereby  everything  that  could  be  assigned,  except 
the  lease?]  Yes ;  whatever  was  the  subject-matter  of  va- 
luadon  at  that  time,  as  between  an  incoming  and  outgoing 
tenant,  e.g.  the  right  to  cut  furze  or  underwood.     The 

(a)  3  M.  &  W.  317. 
VOL.  XV.  I  M.  w. 
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1846.  object  was  merely  to  assign  existing  things,  and  thereby  to 
pay  off  the  debt  Accordingly,  the  trust  for  sale,  and  the 
license  to  enter  for  that  purpose,  are  immediate :  and  such 
a  license  is  altogether  inconsistent  with  the  supposition  of 
the  land  itself  having  passed.  The  reasonable  construction, 
therefore,  of  these  words  is,  that  they  were  meant  to  indude 
all  that  was  capable  of  being  realised  which  was  upon  the 
land,  ejusdem  generis  with  growing  crops. 

Then,  if  the  interest  in  the  land  does  not  pass,  these  words 
certainly  would  not  pass  a  future  crop  ;  for,  first,  no  words 
are  sufficient  to  pass  a  subsequently  acquired  chattel :  Lunn 
v.  Thornton  (a).  It  was  expressly  decided  in  that  case,  that 
a  deed  of  bargain  and  sale  could  not  pass  the  property  in 
goods  which  did  not  belong  to  the  grantor  at  the  time  of 
sale ;  at  all  events,  unless  there  were  some  new  act  done  by 
the  grantor  after  he  acquired  the  property,  indicating  his 
intention  that  it  should  pass.  But,  secondly,  if  future  crops 
can  pass  by  such  a  deed,  these  words  are  not  sufficient  to 
pass  them.  If  the  parties  intended  to  pass  the  crops  to  be 
grown  in  future  years,  would  they  have  specifically  men- 
tioned the  crops  then  growing  upon  the  farm  ?  The  rule  of 
construction  applies,  that  expressio  unius  est  exdusio  alteri- 
us, — the  particular  enumeration  of  certain  things  excludes 
the  application  of  mere  general  words  to  other  things  of  the 
same  nature :  Hare  v.  Norton  (J),  Doe  d.  Meyrick  v.  Mey* 
rick  (c).  North  v.  Bishop  of  Ely{d)y  Rawlins  v.  Jennings  (e), 
MoseUy  v.  Motteux  (f) ;  per  Alderson,  B.,  in  Doe  d.  Spilsbury 
V.  Burdett(g).  The  parties  having,  in  the  previous  part  of 
the  instrument,  minutely  specified  all  the  different  classes  of 
household  goods,  farming  implements,  cattie,  crops  then 
housed  and  growing,  could  never  have  meant,  by  the  vague 
and  genera]  words,  "  all  the  tenant-right  and  interest  yet  to 

(a)  1  C.  B.  379.  (e)  13  Ves.  38. 

{b)  6  B.  &  Adol.  715.  (/)  10  M.  &  W.  6QQ. 

(c)  2  C.  &  J.  223.  (j)  9  Ad.  &  E.  853;  1  P.  & 

(d)  Cited  1  Bulstr.  100.  D.  682. 
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wma  and  miezpifed,''  to  convey  orc^  to  be  sown  and  grown        1646« 
m  future  yean.     These  words  ought  therefore  to  be  un- 
deniood  as  meaning  merely  the  right  which  the  tenant  then 
liad  in  the  matters  befoie  mentioned. 

DundoM  and  Adduon  (with  whom  was  Martin)^  in  support 
of  the  rule. — ^The  question  is,  what  was  the  intention  of  the 
parties  to  this  bill  of  sale,  as  it  is  to  be  collected  from  the 
teraisof  the  deeditself    Clearly  it  was  to  assure  to  the  land- 
lord eyerything  which  the  tenant  had  as  tenant,  both  that 
which  was  then  visible  upon  the  land,  and  that  which  could 
be  upon  it  afterwards  during  the  term — everything  in  esse, 
everything  in  posse.    The  vinble  property  is,  as  was  natural, 
eiumierated  first,  and  the  potential  pr(^)erty  afterwards. 
Otherwise,  what  sense  is  to  be  given  to  the  words  "  yet  to 
come  and  unexpired  ?"   These  words  must  have  some  mean- 
ing, and  must  have  reference  to  something  in  future     It  is 
Biid,  however,  that  subsequently  acquired  chattels  could  not 
paas  under  the  deed;  but  that  is  not  so:  the  authorities 
shew,  that,  where  there  is  a  foundation  for  an  interest  in 
h\xuOy  that  interest  may  pass  by  such  a  deed.     The  case  of 
Grantham  v.  Hawley  (a)  is  decisive  on  this  point     It  was 
there  held,  that  a  party  who  has  the  interest  in  the  land 
^may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
property  shall  pass  as  soon  as  the  fruits  are  extant:   as, 
(21  Hen.  6,  A.)  a  parson  may  grant  all  the  tithe  wool  he 
^hall  have  in  such  a  year,  yet  perhaps  he  shall  have  none." 
The  principle  of  that  dedsion  is  precisely  applicable  here. 
This  party  had  the  potential  interest  which  the  tenant  of 
W  has  in  a  way-going  crop,  which  becomes  an  interest  in 
«cftw/  possession  when  the  crop  is  grown.     The  cases  cited 
on  the  other  side  are  distinguishable.     Lunn  v.  Thornton 
^nied  rather  on  the  point  of  subsequent  ratification  than 
on  the  grant  of  future  property ;  and  that  ease  recognises 

(a)  Hob.  132. 
i2 
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1846.  and  proceeds  on  the  autfaoritj  of  Grantham  v.  Hawley.  Hare 
v.  Horton  was  a  case  depending  altogether  on  the  intention 
to  be  inferred  from  the  words  of  the  particular  instrument. 
The  same  observation  is  applicable  to  the  other  cases. 
\PoUock,  C.  B. — Your  distinction  seems  to  be  this :  the 
party  cannot  grant  the  next  year's  wool  of  sheep  he  has  not 
got,  but  he  may  grant  the  next  year's  wool  of  the  sheep  he 
has  got]  Yes;  it  must  be  a  grant  of  property  of  which  he 
has  either  actual  or  potential  possession,  as  stated  in  Gran-' 
tham  V.  Hawley.  It  is  sidd  that  the  words  of  the  habendum 
in  this  case,  *' goods,  cattle,  tenant-right,  effects,  and  things 
hereinbefore  mentioned,"  may  all  be  referred  to  the  yiable 
property  previously  enumerated ;  but  it  is  observable,  that 
the  words  *' effects  and  things"  are  not  found  in  the  pre- 
vious enumeration.  The  words  of  the  habendum,  in  truth, 
are  meant  to  include  everything  before  mentioned,  what- 
ever, according  to  the  true  interpretation  of  the  instrument, 
that  may  be.  [They  referred  also  to  Shep.  Touch.,  ch.  5, 
p.  76,  and  Peacock  v.  Purvis  (a).] 

Pollock,  C.  B. — I  think  the  rule  ought  to  be  absolute. 
It  is  only  necessary  to  examine  this  instrument  throughout, 
to  see  that  the  future  crops  must  fall  within  the  meaning  of 
the  words  ^*  tenant-right  yet  to  come  and  unexpired,"  which 
signify  all  that  the  tenant  would  have  a  right,  as  such,  to 
collect  during  the  term,  but  for  the  terms  of  the  instrument 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  impos- 
sible to  give  effect  to  the  whole  deed  without  holding  that 
the  ^*  tenant-right "  includes  the  way-going  crop.  As  to 
the  question,  whether  it  may  pass  by  such  deed,  the  case 
dted  from  Hobart  is  quite  decisive. 

HoLFE,  B.,  concurred. 

Bule  absolute  to  enter  a  verdict  for  the  defendant 

(a)  2  Brod,  &  B.  262. 
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1846. 

Alder  and  Another^  Assignees  of  John  Bibkhill,  a  Bank-      Jan.  28. 

rupt;  r.  Keighley. 

Assumpsit. — The  declaration  statedj  that  heretofore,  B.,  being  in- 
and  before  the  sud  John  Birkhill  became  a  bankrupt,  to  wit,  defendant  in 
on  &c,  in  consideration  that  the  said  John  Birkhill  would  Jf5o*ofo/uie 
indorse  and  deliver  to  the  defendant  a  certain  bill  of  ex-  price  of  goods 

■old  to  him  9 

change  for  the  sum  of  £600,  drawn  bj  the  said  John  and  being 
Biikhill,  the  defendant  promised  the  said  John  Birkhill  to  ^jment^of^ 
discount  the  sMd  bill,  he  the  defendant  retaining  to  himself  tte  d^d^t*2 
the  sum  of  i6100.    Breach,  that  the  defendant  did  not  dis-  billofexdiange, 

1      «  -ii    o  Tkt  •  drawn  by  him- 

Gount  the  bill,  &c.    Flea,  non  assumpsit.  self,  for  jf  600, 

At  the  trial,  before  Rolfey  B.,  at  the  last  York  Assizes,  fcndanfl^nwd 

the  following  facts  were  deposed  to  by  the  bankrupt,  Birk-  ^  ^iw^unt,  on 

hDl : — ^Before  his  bankruptcy,  he  was  indebted  to  the  de-  retaining  to  hia 

fendant  in  the  sum  of  £500  for  a  quantity  of  peas  sold  to  torn  of  jfioo 

him,  and,  being  pressed  by  the  defendant  for  payment  of  ^nt*an(?paT- 

£100,  in  part  discharge  of  the  debt,  produced  a  bill  drawn  fa»goTertho 

by  him  upon  one  Jackson  for  the  sum  of  £600,  which  the  B.:  be^bowerer, 

defendant  agreed  to  discount,  on  the  terms  of  retaining  bill,  and  paid 

to  his  own  use  the  sum  of  £100  and  the  discount,  and  "iPfll''^**'* 

'  proceeds  over 

paying  over  the  difference  to  Birkhill.     The  defendant,  *oB«   B« 

however,  retwied  the  bill,  and  paid  no  part  of  the  differ-  wards  became 

enoe  to  BirkhilL     Birkhill  a  short  time  afterwards  became  ^w™Slat^s 

bankrupt,  and  the  plaintiffs  were  appointed  his  assignees,  "titii^tir*'* 

and  brought  the  present  action  to  recover  from  the  de-  cover  from  tbe 

fendant  the  amount  of  the  bill  of  exchange,  minus  the  £100  fuU  amount  of 

agreed  to  be  retained,  together  with  the  discount.    The  {h^^ioJ^^^nd 

defendant  gave  some  evidence  to  shew  that  the  bill  had  "^cb  discount 

1  ...  as  tbe  jury 

been  accepted  for  the  accommodation  of  BirkhilL     The  sbouidfindto 
learned  Judge,  in  summing  up,  directed  the  jury,  that  if  by  tbe  defend. 
Birkhill  was  to  be  believed,  the  assignees,  who  stood  in  the  *^^' 
same  situation  as  the  bankrupt,  if  solvent,  would  have  stood 
in,  were  entitled  to  recover  the  £600,  minus  the  £100  and 


118  CA8B8  IN  THB  EXCHBQI7EB, 

1846.  the  discount.  The  jury  found  a  verdict  for  the  plaintiflis 
damages  £495,  and  the  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  reduce  the  damages  to  1#« 

In  Michaelmas  Term  last,  Baines  obtained  a  rule  nisi  ao- 
cordinglj,  or  for  a  new  trial,  on  the  ground  of  misdirection; 
against  which 

Martin  and  Archbold  now  shewed  cause.— *The  ruling  of 
the  learned  Judge  was  perfectly  correct  The  assignees  of 
this  bankrupt  stood  precisely  in  the  same  condition  in  which 
the  bankrupt  himself  stood  at  the  moment  of  the  breach  of 
contract.  Now  it  is  clear,  that,  if  he  had  continued  scdv^it, 
he  would  have  been  entitled  to  recover  the  whole  amount  of 
the  bilL  HiU  v.  Smith  (a)  is  expressly  in  point  to  that 
effect.  [PoUochy  C.  B. — It  is  as  if  a  man  had  agreed  to  buy 
and  pay  for  a  lottery  ticket  at  a  certain  price,  and  then, 
when  it  turned  up  a  blank,  were  to  say  that  the  seller  was 
entitied  only  to  nominal  damages.]  Yes :  it  does  not  lie  in 
the  mouth  of  the  defendant  to  say  that  he  will  not  pay 
according  to  his  contract,  merely  because  a  bankruptcy  has 
intervened.  His  liability  cannot  be  affected  by  subsequent 
circumstances,  which  might  or  might  not  have  happened  if 
the  contract  had  been  performed.  [Aldersonf  B. — ^If  the  de- 
fendant had  agreed  to  buy  a  horse,  and  give  JE500  for  it, 
though  the  seller  became  bankrupt,  must  he  not  pay  it?  It 
is  the  same  here,  where  he  buys  a  bill  of  exchange.]  Key 
V.  Flint{b)  and  Buchanan  v.  Findlay(c)  are  also  author- 
ities against  tins  application. 

Baines  and  «/.  Henderson,  contrsl. — It  is  not  meant  to  be 
argued  that  the  jury  miglit  not  in  this  case  give  the  whole 
sum  of  £500  by  way  of  damages,  but  that  the  learned  Judge 
was  wrong  in  telling  them,  that,  in  paint  of  law,  that  sum  was 
tiie  measure  of  the  damages.     It  was  a  question  for  them  to 

(a)  12  M.  &  W.  618.       (b)  8  Taunt.  21.      (c)  9  B.  &  C.  738. 
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eaj,  if  they  belieyed  the  evidence  of  the  bankrupt,  what      ^  1846. 

amount  of  damages  thej  would  ^ve.     The  case  of  HiU  y. 

Smitk  is  quite  distinguishable.     There  a  sum  was  paid 

over  to  the  defendants  in  cash,  to  be  applied  in  a  particular 

w«7,  and  was  misappHed  by  them.     l*his  is  the  case  of  a 

chattdj  whose  true  value  the  jury  are  to  estimate  upon  all 

tbe  facts.     The  transaction  is  not  to  be  viewedas  a  sale,  but 

nther  as  a  tortious  obtaining  of  a  bill  of  exchange,  which  is 

the  subject  of  trover.     In  such  a  case,  its  real  value  must 

ooDstitnte  the  true  measure  of  damages.    The  contract  found 

\sj  the  jury  does  not  import  a  liability  to  liquidated  damages. 

It  is  not  a  contract  to  pay  a  definite  sum  of  money,  but 

merely  to  discount  a  bill  of  exchange,  t.  e,  to  pay  over  the 

UDount  of  the  bill,  subject  to  some  uncertain  deduction  for 

diBoount.  The  Court  cannot  presume,  as  matter  of  law,  what 

that  would  amount  to ;  the  law  now  imposes  no  limitation 

vnjon  it.     [Rolfey  B. — All  that  I  told  the  jury  was,  that  the 

pkuntiflb  were  entitled  to  recover  the  whole  sum  which  the 

defendant  undertook  to  pay  over  to  Birkhill;  t.  e.  the  amount 

of  the  bill,  less  the  JElOO  and  the  discount ;  which  they  found 

to  be  £495.] 

Pollock,  C.  B.  — ^I  think  this  rule  ought  to  be  discharged. 
Witb  respect  to  the  alleged  misdirection,  it  was  no  more 
than  this,  that  the  learned  Judge  directed  the  jury,  that,  if 
thej  believed  the  witness,  and  found  the  contract  to  be  as 
allied  in  the  declaration,  the  plaintiff  was  entitled  to  reco- 
ver the  amount  of  the  bill,  less  the  £100  and  the  discount, 
leaving  it  to  them  to  settle  the  question  as  to  the  amount  of 
disoount.     The  jury  acted  upon  the  principle  of  £5  per  cent, 
being  the  proper  amount,  and  found  a  verdict  for  £495. 
If  this  had  been  an  action  of  trover  for  the  bill,  no  doubt  it 
would  have  been  altogether  a  question  for  the  jury  as  to  the 
amount  of  damages.     So,  also,  if  it  had  been  an  accommo- 
dation biD,  or  the  bankrupt's  own  bill.     But  tins  is  not  a 
case  of  trover,  but  of  breach  of  contaract.    The  defendant, 
according  to  the  finding  of  the  jury^  promised  to  deliver  to 


120  CASES  IN   THE  EXCHEQUER, 

1846.  the  bankrupt  the  amount  of  the  bill,  minus  j£lOO  and  the 
discount  The  bankrupt  would  have  to  receive  that  sum, 
and  his  assignees  are  entitled  to  recover  the  same  amount 
which  he  would  have  been  entitled  to  receive,  if  he  had  con* 
tinned  solvent,  by  reason  of  the  breach  of  contract.  There 
is  no  substantial  distinction  between  this  case  and  that  of 
HiU  V.  Smith  ;  the  question  is,  what  was  the  contract,  and 
was  it  broken  by  the  defendant  ?  No  doubt,  all  questions  of 
damages  are,  strictly  speaking,  for  the  jury ;  and,  however 
clear  and  plain  may  be  the  rule  of  law  on  which  the  damages 
are  to  be  found,  the  act  of  finding  is  for  them.  But  there 
are  certain  established  rules  according  to  which  they  ought 
to  find ;  and  here  there  is  a  clear  rule — that  the  amount 
which  would  have  been  received  if  the  contract  had  been 
kept,  is  the  measure  of  damages  if  the  contract  is  broken. 
I  think,  therefore,  there  was  no  misdirection  in  this  case. 

Alderson,  B. — I  am  of  the  same  opinion,  that  there  was 
no  misdirection.  The  learned  Judge  told  the  jiury,  that  the 
amount  of  money  which  the  defendant  had  agreed  to  pay  to 
Birkhill,  was  the  amount  that  was  to  be  pud  by  him  as 
damages.  I  think  that  was  a  perfectly  correct  direction; 
and  with  that  direction  he  left  the  case  to  the  jury,  upon 
the  credit  they  gave  to  Birkhill,  upon  whose  evidence  the 
discount  to  be  pud  certainly  was  the  ordinary  discount  of 
£5  per  cent.  The  jury  did  believe  Birkhill,  and,  that  being 
so,  the  verdict  is  perfectly  right. 

Bolfe,  B. — I  am  of  the  same  opinion.  Mr.  Henderson 
seems  to  suppose  that  the  jury  decided  nothing  as  to  the 
amount  of  damages.  That  is  a  mistake.  They  gave  no 
opinion  upon  the  principle  of  law  hud  down  by  me,  but  I 
certunly  never  meant  to  withdraw  from  them  the  question 
as  to  the  amount  of  the  discount ;  but,  supposing  Biridiill 
to  be  believed,  all  parties  seemed  to  assume  that  the  discount 
was  to  be  the  ordinary  discount  of  £5  per  cent 

Bule  discharged. 
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Young  v.  Smith.  j^n.  26. 

Assumpsit  for  work  and  labour^  money  lent^  money  Hie  26th  lec- 
pud,  and  on  an  account  stated.  Jobt-ttock 

Plea,  that,  after  the  passing  of  a  certain  act  of  Parliament  ?Tl*?o*S.^ 

Actf  7  &  o  Vict. 

made  and  passed  &c,  intituled  ^' An  Act  for  the  Registra-  c.  no,  which 
tioD,  Incorporation,  and  Kegulation  of  Jointnstock  Com-  Hie  of  ihares, 
panics"  (7  &  8  Vict  c  1 10),  and  after  the  1st  day  of  Novem-  JJ^stoSon.'^ 
bcr,  A.D.  1844,  to  wit,  on  &c.,  the  plaintiff,  for  and  on  any  joint-stock 

,  company 

bdkalf  of  the  defendant,  bought,  sold,  and  disposed  of  divers,  formed  after 
to  wit^  5000  shares  in  the  capital  stock  and  funds  of  certain  \j^^  1944^  ^^ 
j(Hnt-6tock  companies,  the  formation  of  which  said  joint-  noJ^PP^Jto 

^  *        ^  "^  railway  com- 

stock  companies  respectively  was  commenced  after  the  Ist  panics  reqnir- 

_  _  _  ,  ,  inff  an  act  of 

day  of  November,  a.d.  1844,  to  wit,  of  a  certain  joint-  Parliament, 
stodc  company  called  **  The  Churnet  Valley  Railway  Com- 
pany," &C.,  [setting  out  the  titles  of  several  other  railway 
companies.]  And  the  defendant  further  saith,  that  the  said 
work  in  the  first  count  mentioned  to  have  been  done  by  tiie 
plaintiff  for  the  defendant  was  and  is  work  done  by  the 
plaintiff  in,  about,  and  in  respect  of  the  buying,  selling,  dis- 
poong  by  sale,  for  and  on  account  of  the  defendant  as  afore- 
said, of  the  said  shares  in  the  sidd  several  joint-stock  corn- 
panics  respectively.  [The  like  averment  as  to  the  counts 
for  money  lent,  money  paid,  and  on  an  account  stated.]  And 
the  defendant  further  saith,  that,  at  the  time  of  the  buying, 
selling,  and  disposing  by  sale  of  the  said  shares  in  the  said 
jomt-stock  companies  respectively  as  aforesaid,  the  said 
joint-stock  companies  respectively  had  not,  nor  had  any  of 
them,  been  completely  registered,  nor  had  they  or  any  of 
them,  nor  any  person  for  them  or  on  their  behalf,  obtfdned 
a  certificate  of  complete  registration,  accoiding  to  the  pro- 
Tisions  of  the  said  act — Verification. 

To  this  plea  there  was  a  replication,  which  was  specially 
demurred  to  on  several  grounds ;  but,  both  parties  being  de- 
sirous of  obtaining  the  opinion  of  the  Court  on  the  question 
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raised  by  the  plea,  yiz.  whether  the  26th  section  of  the  etat. 
7  &  8  Vict.  c.  1 10,  applied  to  railway  companies,  it  was 
agreed  between  them  that  the  points  of  form  arising  upon 
the  replication  should  not  be  discussed. 
The  case  was  argued  by 

Jervis,  in  support  of  the  plea. — The  question  to  be  decided 
in  this  case  is  undoubtedly  one  of  great  importance,  and  one 
upon  which  it  is  understood  that  the  opinions  of  the  profes- 
sion are  divided ;  namely,  whether  the  26th  section  of  the 
Joint-stock  Begistration  Act,  (7  &  8  Vict,  a  110),  renders 
illegal  the  sale  of  shares  in  a  railway  company  which  was 
formed  after  the  1st  day  of  November,  1844,  and  where  the 
authority  of  Parliament  is  required  for  the  execution  of  the 
ndlway.  Clearly,  the  words  of  the  26th  section^  prohibiting 
subscribers  and  shareholders  ^'in  any  joint-stock  company," 
the  formation  of  which  shall  be  commenced  afler  the  Ist  of 
November,  1844,  from  disposing  of  their  shares  before 
the  company  shall  have  obtained  a  certificate  of  oomfdete 
registration,  are  large  enough,  if  read  by  themselvesi,  to  in- 
clude railway  companies;  but  the  question  certainly  ia^ 
whether,  reading  the  26th  in  conjunction  with  the  previous 
sections  of  the  act,  particularly  the  2nd,  the  proper  con- 
clusion is,  that  railway  companies  are  exempted  out  of  the 
operation  of  sect.  26  (a).     The  proviso  at  the  end  of  the 


(a)  Sect  2  enacts,  ''  That  the 
act  shall  apply  to  every  joint- 
stock  company  as  hereinafter  de- 
fined, established  in  any  part  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland,  except  Scot- 
land, or  established  in  Scotland, 
and  having  an  office  or  place  of 
business  in  any  other  part  of  the 
United  Kingdom  for  any  com- 
mercial pnrpose,  or  for  any  pur- 
pose of  profit,  or  fat  the  purpose 
of  aBBoianoe  or  insuranoe,  (ex- 


cept banking  companies,  schools, 
and  scientific  and  literary  insti- 
tutions, and  also  friendly  socie- 
ties, loan  societies,  and  benefit 
building  societies  respectively, 
duly  certified  and  inroUed  under 
the  statutes  in  force  respecting 
such  socieUes^  other  than  such 
firiendly  societies  as  grant  assav- 
ances  on  lives,  to  the  extent 
hereinafter  specified);  and  that 
the  term  *  joint-stoek  company  * 
shall  comprdtond  every  partner- 
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Sod  Bdddxm  says,  that,  **  except  as  heremafter  specnally 
prorided,'*  the  act  Bhall  not  Bpplj  to  any  company  for  exe- 
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di^  whereof  the  capital  is  di- 
TiM,  or  agreed  to  be  divided, 
bto  sharesy  and  so  as  to  be  tnms- 
feable  wiUiont  the  express  con- 
nt  of  all  the  eopartners,  and 
ibo  erery  asBiiraiice  eompany  or 
taodatioii  for  the  purpose  of  as- 
mfHice  or  insoranoe  on  lives,  or 
aguost  any  contingency  involv- 
mg  the  duration  of  human  life, 
or  igainst  the  risk  of  loss  or  da- 
nage  by  fire,  or  by  storm  or 
oUwr  casualty,  or  against  the 
mk  of  loss  or  damage  to  ships 
it  Ma  or  on  voyage,  or  to  their 
aigoei^  or  for  granting  or  pur- 
diaaiig  annuities  on  lives,  and 
iho  every  institution    inrolled 
mder  any  of  the  acts  of  Parlisr- 
neat  relaUng  to  friendly  socie- 
tin,  which  institutions  shall  make 
Muiances  on  lives,  or  against 
nj  contingency  involving  the 
dmUon  of  human  life  to  an  ex- 
tent upon  one  life,  or  for  any  one 
penoD,  to  an  amount  exceeding 
X200,  whether  such  companies, 
societies,  or  institutions  shall  be 
jobt-stock  companies  or  mutual 
laBorsnce  societies,  or  both ;  and 
•Iso  every  partnership  which  at 
iti  formation,  or  by  subsequent 
admission,  (except  any  admiasion 
nbaequent    on    devolution,    or 
otiier  act  in  law),  shall  consist  of 
more   than    twenty-five    mem- 
bera ;  and  that,  except  where  the 
provisions  of  this  act  are  express- 
ly implied  to  partnerahips  ex- 
isliiig  before  the  said  1st  day  of 
November,  it  shall  be  held  to 
wppLy  only  to  partnex^ps  the 


formation  of  which  shall  be  com- 
menced after  that  date:  Pro- 
vided nevertheless,  that,  except 
as  hereinafter  specially  provid- 
ed, this  act  shall  not  extend  to 
any  company  for  executing  any 
bridge,  road,  cut,  canal,  reservoir, 
aqueduct,  waterwork,  naviga- 
tion, tunnel,  archway,  railway, 
pier,  port,  harbour,  ferry,  or  dock, 
which  cannot  be  carried  into  exe- 
cution without  obtaining  the  au- 
thority of  Parliament ;  Provided 
also,  that,  except  as  hereinafter 
specially  provided,  this  act  shall 
not  extend  to  any  company  in- 
corporated, or  which  may  be 
hereafter  incorporated,  by  statute 
or  charter,  nor  to  any  company 
authorised,  or  which  may  be 
hereafter  authorised,  by  statute 
or  letters  patent  to  sue  and  be 
sued  in  the  name  of  some  ofiicer 
or  person,*' 

Sect.  25  enacts,  ^That,  on 
the  complete  registration  of  any 
company  being  certified  by  the 
registrar  of  joint-stock  compa- 
nies, such  company,  and  the 
then  shareholders  therein,  and 
all  the  succeeding  shareholders, 
whilst  shareholders,  shall  be  and 
are  hereby  incorporated,  as  from 
the  date  of  such  certificate,  by 
the  name  of  the  company  as  set 
forth  in  the  deed  of  settlement, 
and  for  the  purpose  of  canying  on 
the  trade  or  business  for  which 
the  company  was  formed,  but 
only  according  to  the  provisions  of 
this  act  and  of  such  deed  as  afore- 
said; and  for  the  purpose  of  su- 
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cuting  (inter  alia)  any  railway  which  cannot  be  caniec 
execution  without  the  authority  of  Parliament.    The 


ing  and  being  sued,  and  of  taking 
and  enjoying  the  property  and 
effects  of  the  said  company;  and 
thereupon  any  covenants  or  en- 
gagements entered  into  by  any 
of  the  shareholders,  or  other  per- 
sons, with  any  trustee,  on  the  be- 
half of  the  company,  at  any  time 
before  the  complete  registration 
thereof,  may  be  proceeded  on  by 
the  said  company,  and  enforced 
in  all  respects  as  if  they  had  been 
made  or  entered  into  with  the 
said  company  after  the  incorpor- 
ation thereof ;  and  such  company 
shall  continue  so  incorporated  un- 
til it  shall  be  dissolved,  and  all 
its  affairs  wound  up,  but  so  as  not 
in  anywise  to  restrict  the  liability 
of  any  of  the  shareholders  of  the 
company  under  any  judgment, 
decree,  or  order  for  the  payment 
of  money  which  shall  be  obtained 
against  such  company,  or  any  of 
the  members  thereof,  in  any  ac- 
tion or  suit  prosecuted  by  or 
against  such  company  in  any 
court  of  law  or  equity,  but  every 
such  shareholder  shall,  in  respect 
of  such  monies,  subject  as  after 
mentioned,  be  and  continue  lia- 
ble as  he  would  have  been  if  the 
said  company  had  not  been  incor- 
porated; and  thereupon  it  shall 
be  lawful  for  the  said  company, 
and  they  are  hereby  empowered, 
as  follows,  (that  is  to  say),  1st,  to 
use  the  registered  name  of  the 
company,  adding  thereto  **  Re- 
gistered;" and  also,  2ndly,  to 
have  a  common  seal  (with  power 
to  break,  alter,  and  change  the 


same  from  time  to  time),  1 
which  must  be  inscribed  the 
of  the  company ;  and  also^ 
to  sue  and  be  sued  by  theiz 
tered  name,  in  respect  o 
claim  by  or  upon  the  com 
upon  or  by  any  penon,  wl 
a  member  of  the  company  < 
so  long  as  any  such  claim 
remain  unsatisfied ;  and 
4thly,  to  enter  into  eontrM 
the  execution  of  the  worki 
for  the  supply  of  the  stor 
for  any  other  neoessaiy  pi 
of  the  company ;  and  also,  i 
to  purchase  and  hold  lands, 
ments,  and  hereditaments  \ 
name  of  the  said  company, 
the  trustees  or  trustee  th 
for  the  purpose  of  oceupyii 
same  as  a  place  or  places  of 
ness  of  the  said  company, 
also  (but  nevertheless  with 
cense  general  or  special  foi 
purpose,  to  be  granted  b; 
committee  of  the  Privy  Cc 
for  Trade  first  had  and  obts 
such  other  lands,  tenement 
hereditaments  as  the  nature 
business  of  the  company  nu 
quire ;  and  also,  6thly,  to 
certificates  of  shares ;  and 
7thly,  to  receive  install 
from  subscribers  in  respeet  < 
amount  of  any  shares  not 
up;  and  also,  Bthly,  to  bom 
raise  money  within  the  11 
tions  prescribed  by  any  sj 
authority ;  and  also,  Othly,  i 
clare  dividends  out  of  tha  p 
of  the  concern ;  and  also^  1€ 
to  hold  general  meetings  pi 
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expoffltioa  of  the  two  enactments  taken  together  would  seem 
to  be,  that  the  sale  of  shares  in  pramsionaUy  roistered  rail- 
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iealljy  and  extraordinaiy  meet- 
b^npon  being  duly  sammoned 
ftrthai  purpose;  and  also,  llthlj, 
to  make  from  time  to  time,  at 
mae  general  meeting  of  share- 
holdeiB  specially  sammoned  for 
tbe  purpose,  bye-laws  for  tlie 
icgolation  of  the  shareholders^ 
aemben^  directors,  and  officers 
of  the  company,  snch  bye-laws 
aot  bdng  repugnant  to  or  incon- 
Mtent  with  the  proYisions  of 
thii  act,  or  of  the  deed  of  settle- 
neat  of  the  company ;  and  also, 
Uthly,  to  perform  all  other  acts 
neeeanry  lor  carrying  into  effect 
the  purposes  of  sach  company, 
aid  in  all  respects  as  other 
ptrtnerdiips  are  entitled  to  do : 
tad  the  said  company  are  here- 
^  empowered  and  required, 
Idthly,  to  appoint  from  time  to 
time,  for  the  conduct  and  super- 
btendence  of  the  execution  of  the 
aflUn  of  the  company,  a  number 
of  directors,  not  less  than  three, 
ibr  a  period  not  greater  than  five 
yean,  with  or  without  eligibility 
to  be  re-elected  at  the  expiration 
of  the  term,  as  may  be  prescribed 
by  any  deed  of  settlement  or  by 
law;  and  also,  14thly,  to  appoint 
andremoye  one  or  more  auditors, 
and  such  other  officers  as  the  deed 
of  settlement  under  which  the 
Company  shall  beconstituted  may 
anthoriae;  subject,  nevertheless, 
with  respect  to  all  such  powers 
and  priyil^es^  to  the  provisions 
of  this  act,  and  subject,  also,  to 
the  provisions  of  the  deed  of  set- 
tlement of  the  company,  or  any 


other  special  authority:  Provided 
always,  with  regard  to  any  com- 
pany for  executing  any  bridge, 
road,  cut,  canal,  reservoir,  aque- 
duct, waterwork,  navigation,  tun- 
nel, archway,  railway,  pier,  port, 
harbour,  ferry,  or  dock,  which 
cannot  be  carried  into  execution 
without  obtaining  the  authority 
of  Parliament,  that,  on  the  com- 
plete registration  of   any  such 
company,  and  before  such  com- 
pany shall  have  obtained  its  act 
of  incorporation,  or  other  act, 
whereby  the  authority  of  Parlia- 
ment shall  be  granted  for  exe- 
cuting such  work,  it  shall  not  be 
lawful  for  any  such  company,  or 
the  directors  or  officers  thereof, 
to  exercise  the  hereinbefore-men- 
tioned power  to  enter  into  con- 
tracts, otherwise  than  condition- 
ally upon  obtaining  such  act,  or 
to  exercise  the  power  to  purchase 
and  hold  lands  as  aforesaid,  or  to 
exercise  the  power  to  receive  in- 
stalments from  shareholders  be- 
yond the  sum  or  percentage  ne- 
cessary to  be  deposited  in  com- 
pliance with  the  Standing  Orders 
of  either  House  of  Parliament, 
or  such  other  sum  as  may  be  re- 
quisite for  obtaining  the  act  of 
incorporation,  or  other  act,  for 
granting  the  authority  of  Parlia- 
ment to  execute  such  work,  or 
to  exercise  the  power  to  borrow 
money  as  aforesaid,  or  to  exercise 
the  power  to  declare  dividends  as 
aforesud;  and,  subject  to  these 
last-mentioned     exceptions,   all 
the  powers  by  thb  enactment 
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ways  ifl  forbidden.    The  words  '^  except  as  hereiiiafter  pro- 
vided," can  hardly  mean  that  railwaysi  &c.  must  thereafter 


hereinbefore  given  to  any  com- 
pany completely  registered,  ex- 
cept the  general  power  to  perform 
all  acts  necessary  for  carrying 
on  the  business  of  the  company, 
may  be  exercised  as  fully  by  any 
such  company  so  completely  re- 
gistered as  by  any  other  com- 
pany so  completely  registered: 
Provided  always,  that  it  shall 
be  lawful  for  any  such  company 
to  perform  all  acts  which  may  be 
necessary  for  obtaining  an  act  of 
incorporation,  or  other  act  for 
obtaining  the  authority  of  Par- 
liament to  execute  its  works  as 
aforesaid,  anything  herein  con- 
tained to  the  contrary  notwith- 
standing ;  and  that,  upon  obtain- 
ing such  act  of  incorporation,  or 
other  such  act  as  aforesaid,  or  at 
the  time  of  the  coming  into  ope- 
ration of  such  act,  as  shall  be 
thereby  appointed,  all  the  powers 
which  any  such  company  shall 
obtain  by  virtue  of  this  act,  and 
all  the  piovisionsand  regulations 
of  this  act  which  shall  apply  to 
such  company,  shall  cease  and 
determine,  except  so  far  as  shall 
be  otherwise  provided  by  such 
act  of  incorporation,  or  other  such 
act  as  aforesaid." 

Sect.  26  enacts,  ^  That  no 
shareholder  of  any  joint-stock 
company  completely  registered 
under  this  act  shall  be  entitled  to 
receive  any  dividends  or  profits, 
or  be  entitled  to  the  remedies  or 
powers  hereby  given  to  sharehold- 
ers, until  he  shall  have  executed 
the  deed  of  settlement  of  the  said 


company,  or  some  deed  referriiy 
thereto,  and  also  have  paid  up  all 
instalments  or  calls  due  from  him, 
and  shall  have  been  r^gisterid 
in  the  registry  office  aforesaid; 
and,  further,  that  it  shall  be  law- 
ful for  every  shareholder,  who 
shall  have  signed  such  deed,  and 
paid  up  such  instalments  or  calls^ 
and  shall  have  been  registered, 
and  he  is  hereby  entitled,  to  bt 
present  at  all  general  meetings  of 
the  company,  and  also  to  take 
part  in  the  discussions  thereat, 
and  also  to  vote  in  the  deter- 
mination of  any  question  thereat, 
and  that  either  in  person  or  by 
proxy,  unless  the  deed  of  settle- 
ment shall  preclude  shareholders 
from  voting  by  proxy,  and  also 
to  vote  in  the  choice  of  directon^ 
and  of  every  auditor  to  be  elected 
by  the  shareholders^  subject,  ne- 
vertheless, to  the  provisions  of 
this  act,  and  of  the  deed  of  settle- 
ment of  the  company,  or  other 
special  authority,  so  far  as  such 
provisions  shall  either  regulate 
or  restrict  the  exercise  of  such 
powers,  but  not  so  as  to  deprive 
such  shareholders  thereof;  and, 
further,  with  regard  to  subscrib- 
ers, and  every  person  entitled  or 
claiming  to  be  entitled  to  any 
share  in  any  joint^stook  company 
the  formaUon  of  which  ahidl  be 
commenced  after  the  1st  day  of 
November,  18^,  that,  until  such 
joint-stock  company  shall  have 
obtained  a  oertifioate  of  complete 
registration,  and  until  any  such 
subscriber  or  person  shall  have 
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be  tpedaify  named;  and  in  substance,  and  according  to  the 
reasonable  oonstruction  of  the  26th  section,  they  are  ^'  spe« 
dally  provided  for  "  by  that  section.  All  the  sections  &om 
the  23rd  to  the  26th  indusive  are  comprehended  under 
the  general  mai^ginal  words  in  italics — '^  Powers  and  pri- 
nl^ges  of  companies ;"  which  is  not  the  mere  marginal  note 
of  the  fiamer  or  editor  of  the  act,  but  part  of  the  act  itself^ 
ind  a  legialatiye  exposition  of  its  meaning  and  extent.  Now 
the  23rd  and  24th  sections  seem  clearly  to  apply  to  railways, 
in  oonmion  with  other  joint-stock  companies,  although  rail- 
ways are  not  expressly  named  therein ;  which  shews  that,  as 
has  been  obsenred,  the  words  '^  hereinafter  specially  provided 
for"  do  not  mean  that  they  must  be  provided  for  by  namcy 
but  only  that  proviuons  applicable  to  them,  in  common  with 
other  undertakings,  shall  be  found  in  the  subsequent  clauses 
of  the  act.  If  so,  there  seems  no  sufficient  reason  for  hold- 
ing that  the  unqualified  words  of  the  26th  section  are  not 
ako  to  include  ndlway  companies.  It  may  be  said,  that  the 
meation  of  ''a  certificate  of  complete  registration,"  in  that 
secdon,  shews  that  railways  were  not  meant  to  be  compre- 
boided  in  it,  because  complete  registration  would  be  use- 
less to  railway  companies,  if  they  had  obtained  an  act  of 
Parliament;  but  that  consideration  alone  can  hardly  be 
deemed  suffident  to  limit  the  previous  general  words  of  the 
clause  to  mere  joint-stock  trading  companies ;  and  certainly 
the  object  of  the  act  of  Parliament,  which  was  to  place  a 


1846. 


Wn  duly  r^^istered  as  a  share- 
holder in  the  said  registry  ofiioe, 
it  ahaU  not  he  lawfal  for  such 
penon  to  dispose,  by  sale  or  mort- 
gage, of  such  share  or  of  any 
interest  therein;  and  that  every 
coDtract  for,  or  sale  or  disposal 
of  inch  share  or  interest  shall 
^  Toid ;  and  that  every  person 
entering  into  such  contract  shall 
Mtai  a  snm  not  exceeding  10/.; 
ttd  that,  for  better  protecting 


purchasers,  it  shall  be  the  duty 
of  the  directors  of  the  company, 
by  whom  certificates  of  shares 
are  issued,  to  state  on  every  such 
certificate  the  date  of  the  first 
complete  registration  of  the  com- 
pany, as  before  provided;  and 
that  if  any  such  director  or  of- 
ficer knowingly  make  a  false 
statement  in  that  respect,  then 
he  shall  be  liable  to  the  pains  and 
penaltifls  of  a  miadomeanonr." 
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1846.  check  upon  wild  and  ruinous  speculation,  by  preventing  the 
YoDMo  sale  of  shares  in  mere  visionary  prqjecU^  applies  at  least  as 
Sm^b.       much  to  railway  companies  as  to  others. 

Martin^  contrsL — The  true  construction  of  the  26th  seo* 
tion  is,  that  it  applies  only  to  cases  where  the  authority  of 
Parliament  is  not  required  for  carrying  into  effect  the  ob- 
jects of  a  joint-stock  company ;  and  the  proviso  in  sect.  2 
therefore  clearly  operates  upon  sect  26.    By  the  4  th  and 
7th  sections,  aU  joint-stock  companies  are  required  to  be 
provisionally  registered  in  the  first  instance,  and  also  to  be 
completely  registered  before  they  have  power  to  act  for  all 
purposes.   But,  by  sect.  9,  railway  companies  which  require 
the  sanction  of  Parliament  to  the  execution  of  their  works 
are  enabled  to  obtun  all  the  benefits  of  complete  registra- 
tion, by  depositing  their  plans  and  sections  at  the  times  and 
in  the  manner  prescribed  by  the  act     Complete  r^stration, 
in  truth,  is  necessary  only  in  cases  where  the  company  is  to 
be  formed  and  to  carry  on  its  operations  without  the  aid  of 
Parliament,  and  has  no  application  to  companies  which,  as 
in  the  case  of  railways,  must  go  to  Parliament  in  order  to 
carry  their  objects  into  execution.     When  they  have  passed 
that  ordeal,  and  obtained  their  act  of  Parliament,  complete 
registration  becomes    useless    and    unnecessary,    because 
thenceforth  they  are  governed  and  regulated  by  the  provi- 
sions of  their  act   It  follows,  tliat,  inasmuch  as  the  prohibi- 
tion of  the  26th  section  is  in  terms  applied  to  companies 
which  require  a  certificate  of  complete  registration,  it  cannot 
apply  to  railways,  to  which  a  certificate  of  complete  r^s* 
tration  is  unnecessary.    [Alderson^  B. — It  seems  to  be  plain 
tiiat  the  25th  and  26th  sections  do  not  apply  to  the  same 
description  of  company.     The  25th  section  says,  that,  with 
respect  to  companies  obtaining  an  act  of  Parliament,  all  the 
provisions  of  the  act  shall  thereupon  cease.     Then  the  26th 
-     section  provides,  that,  until  the  company  shall  have  obtained 
a  certificate  of  complete  registration,  no  subscriber  &G. 
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shall  dispose  of  his  shares.  The  result  appears  to  be,  that  \S4Cu 
while  the  25th  section  declares  that  the  companies  therein 
mentioned  are  to  be  governed  by  their  own  acts,  the  26th 
says,  in  effisct,  that  they  are  to  be  subject  to  the  prohibition 
of  this  act.  That  is  an  inconsistency  which  seems  to  shew 
deariy  that  the  two  sections  refer  to  different  descriptions 
tf  oompames.]  And  that  the  latter  section  does  not  apply 
to  railway  companies.  Moreover,  as  the  clause  imposes 
penalties  for  the  infringement  of  its  provisions,  it  ought  to 
receive  a  strict  construction. 

Jeruis  was  heard  in  reply. 

Pollock,  C.  B. — The  plea  to  this  action  for  work  and 
labour  is  substantially  this,  that  the  work  was  done  afler 
the  passing  of  the  7  &  8  Vict.  c.  110,  and  that  it  was  done 
b  reelect  of  tlie  sale  of  shares  in  a  joint-stock  company,  the 
formation  of  which  was  commenced  afler  the  Ist  of  Novem- 
ber, 1844^  and  which  at  the  time  of  the  work  done  was  not 
oomi^etely  registered  in  the  mode  pointed  out  by  that  sta- 
tute. The  question  is,  whether  this  plea  is  good  or  not  Mr. 
Martin  contends,  that,  comparing  the  2nd  sectioii  of  the  sta- 
tute with  the  26th  section,  and  applyii^  the  strict  rules  of 
k^  construction,  the  provision  of  the  26th  section,  which 
renders  void  all  contracts  for  the  sale  of  shares  in  jointrstock 
eompanies  formed  since  the  Ist  of  November,  1844,  unless 
the  company  shall  have  obtained  a  certificate  of  complete 
registration,  and  inbjccts  to  a  penalty  all  parties  entering 
bto  such  cestracts,  does  not  apply  to  a  joint-stock  com- 
pany winch  lias  for  its  object  the  construction  of  a  railway, 
wlieh  cannot  be  carried  into  eflect  without  the  aid  of  an  act 
of  Pariiament.  And  he  also  contends,  that  not  only  is  this 
the  true  construction  of  those  sections,  but  that  such  was  tlic 
meaning  of  the  legislature  when  they  passed  the  statute.  I 
think  he  has  made  out  both  those  propositions ;  and  that, 
cm  the  true  construction  of  the  26th  section,  the  case  of  the 
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1846.  sale  of  shares  of  a  railway  company,  under  the  drcumstanoes 
stated,  is  not  within  the  penal  dause  of  tliat  section.  The 
2nd  section  of  the  statute  expressly  enacts,  that  the  act 
^^  shall  noty  except  as  thereinafter  specially  prmnded,  extend  to 
any  company  fcf  executing  any  bridge,  road,  cut,  canals  re- 
servoir, aqueduct,  water^work,  navigation,  tunnel,  ardhwajy 
railway y  pier,  port,  harbour,  ferry,  or  dock,  which  cannot  be 
carried  into  execution  without  obtaining  the  audioiity  of 
Parliament.  The  statute,  therefore,  does  not  extend  at  all 
to  any  company  created  for  any  of  those  purposes,  exoq^ 
so  far  as  such  are  in  the  statute  specially  provided  for.  Now, 
in  the  26th  section,  there  is  no  special  provision  with  refer- 
ence to  companies  for  executing  railways ;  and  I  think  we 
must  consider,  that  in  general  the  formation  of  a  railway  is 
a  matter  which  requires  the  assistance  of  Parliament ;  am^ 
consequently,  if  this  railway  had  been  one  of  that  particular 
species  which  do  not  require  the  authority  of  Parliament  for 
their  completion,  it  ought  to  have  appeared  so  by  the  plea. 
The  act  speaks  generally  of  companies  formed  for  the  pur- 
pose of  executing  railways,  and  we  must  take  it  that  the 
proposed  railway  companies  there  spoken  of,  were  compa- 
nies for  the  purpose  of  making  railways  which  could  not  be 
carried  into  effect  without  the  consent  of  Parliament.  Then 
the  2nd  section  having  expressly  provided  tliat  the  act  ahaU 
not  extend  to  any  railway  company  such  as  I  have  described, 
the  26th  section  renders  void  all  contracts  ibr  the  sale  of 
shares  in  joint-stock  companies  not  completely  r^stered, 
which  were  formed  after  the  1st  of  November,  1844,  and 
exposes  the  contracting  parties  to  a  penalty,  in  these  words: 
*^  And  further,  with  regard  to  subscribers,  and  every  person 
entitled  to  any  share  in  any  joint-stock  company,  the  forma- 
tion of  which  shall  have  commenced  after  the  1st  of  No- 
vember, 1844,  that  until  such  joint-stock  company  shall 
have  obtained  a  certificate  of  complete  registration,  and  until 
any  sucli  subscriber  or  person  shall  have  been  duly  regis- 
tered as  a  shareholder  in  the  said  registry  office,  it  shall  not 
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be  kwM  for  sach  person  to  dispose  by  eale  or  mortgage  of     ^  1846. 
0Qch  share,  or  of  any  interest  therein."    Then  the  question 
ifl^  whetlier,  notwithstanding  that  there  is  no  special  pro^i- 
■on  extending  this  clause  to  any  railway  company,  we  are  so 
toeztendit  by  implication.     I  think  we  are  not;  and  that  if 
the  meaning  of  the  legislature  were  doubtful,  we  could  not, 
cnmparing  these  two  sections  together,  and  pronouncing  our 
judgment  upon  the  l^al  effect  of  the  language  used  in  them, 
hM  that  parties  making  such  a  contract  as  that  before  us 
w€fe  liable  to  the  penalties  inflicted  by  the  26th  section. 
But  it  is  yery  satisfactory  to  be  able  to  discover  in  this  act 
of  Parliament  other  sections  which  shew  that  such  is,  in  all 
probability,  the  meaning  of  the  l^slature ;  because  I  must 
«y  that  I  think  we  are  bound,  as  much  as  we  can,  to  give 
effiaet  to  what  is  discovered  to  be  the  intention  of  the  legis- 
ktore;  and  instead  of  giving  effect  to  doubts,  when  the 
kogoage  may  be  obscmre,  I  think  we  are  boimd,  whenever 
we  see  the  meaning  and  intention  of  the  legislature,  so  to 
eoDstrue  the  language  as  to  give  effect  to  the  intention,  if 
tbkt  intention  be  sufficiently  plain.     It  is,  therefore,  satis- 
factory to  discover,  that  the  legal  effect  of  the  26th  section, 
at  controlled  by  the  2nd  section,  is  the  meaning  intended 
bjr  the  legislature  itself  to  be  put  on  the  clauses  in  dis- 
ciurion.     In  the  first  place,  the  argument  of  Mr.  Jcrvis 
rendered  it  partly  imperative  on  him  to  shew,  that  a  cer- 
tificate of  complete  regUtraiion  was  necessary  for  a  rail- 
way company  of  this  nature.     Now,  if  it  should  turn  out 
that  the  provisions  in  the  statute  which  required  a  com- 
plete lustration   of  joint-stock  companies,  do  not  apply 
to  such  a  company  as  that  now  before  us,  it  would  be  a 
strong  reason  to  think  that  the  legislature  did  not  mean 
that  the  26th  section  should  extend  to  such  a  company ; 
for  if  the  provbion,  that,  until  a  joint-stock  company  shall 
obtain  a  certificate  of  complete  registration,  shares  shall 
not  be  disposed  of,  and  contracts  for  them  shall  be  void, 
was  intended  to  be  applicable  to  railway  companies  such 
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1846.  as  this,  such  companies  would,  of  course,  both  be  bound 
to  register  provisionally  in  the  first  instance,  and  after- 
wards obtain  a  complete  registration.  But  it  is  clear  that 
tliis  is  not  so,  for  the  act  expressly  gives  them  the  power  to 
obtain  a  provisional  registration,  which  by  the  2Srd  section 
is  to  continue  in  force  for  twelve  months,  and  enables  them 
during  that  time  to  assume  the  name  of  the  company,  to 
open  subscription  lists,  allot  shares,  and  receive  sums  of 
money,  both  by  way  of  deposit  as  earnest,  as  also  for  the 
purpose  of  enabling  them  to  comply  with  the  standing 
orders  of  the  House  of  Commons,  and  to  perform  such 
other  acts  only  as  are  necessary  for  constituting  the  com- 
pany, or  for  obtaining  letters  patent,  or  a  charter,  or  an  act 
of  Parliament.  This,  as  it  appears  to  me,  leaves  it  open  to 
the  promoters  of  such  a  company  to  constitute  it  without 
the  aid  of  an  act  of  Parliament,  but  for  particular  pui^ 
l)oses  only ;  and  what  they  may  do  while  in  this  state,  as 
well  as  what  they  may  do  by  complete  r^istration,  and 
without  the  assistance  of  Parliament,  is  pointed  out  in  the 
25th  section ;  but  under  the  23rd  section  they  may  be  pro- 
visionally registered  and  get  an  act  of  Parliament,  without 
any  complete  registration  at  all ;  and  the  25th  section  pro- 
vides, that  upon  obtaining  an  act  of  incorporation,  &c.,  all 
the  powers  which  they  obtain  by  virtue  of  this  act,  that 
is  to  say,  either  by  provisional  or  complete  r^istration, 
and  all  the  provisions  and  regulations  of  this  act,  shall 
cease  and  determine.  It  seems  to  me,  therefore,  that  the 
25th  section  expressly  exempts  parliamentary  joint-stock 
companies  from  the  operation  of  this  act,  so  soon  as  they 
shall  appear  to  have  obtained  a  complete  registration,  and 
after  an  act  of  Parliament;  and  I  am  of  opinion,  also,  that  if 
such  a  company,  without  being  completely  re^stered,  ob- 
tain an  act  of  Parliament,  it  does  not  come  within  this  act 
at  all.  I  think,  therefore,  that  this  plea  is  bad,  and  dis- 
closes no  defence  to  the  action,  and  consequently  our  judg- 
ment must  be  for  the  plaintiff. 
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Alderson^  B. — I  agree  with  the  Lord  Chief  Baron  in  1846. 
tliinking  that  the  case  is  not  within  the  26th  section. 
That  section  provides,  that,  *^  until  such  joint-stock  com- 
paoy  "  (whidi  expression,  by  reference  to  the  beginning  of 
the  section,  means  "  any  joint-stock  company  completely 
registered  under  this  act,")  sliall  have  obtained  a  certificate 
of  complete  registration,  and  until  any  such  shareholder  or 
person  shall  have  been  duly  r^stered  as  a  shareholder  in 
the  said  registry  office,  it  shall  not  be  lawful  for  such  person 
\o  dispose  by  sale  or  mortgage  of  such  share,  or  any  interest 
therein,  and  that  every  contract  for  the  sale  or  disposal  of 
BDch  share  or  interest  shall  be  void; "  and  it  then  subjects  to 
ft  penalty  every  person  entering  into  such  a  contract  The 
first  question  then  is,  what  is  the  meaning  of  the  words 
^joint-stock  company"  as  used  in  the  26th  section  ?  Prima 
facie,  they  must  be  taken  to  include  any  joint-stock  com- 
pany of  the  nature  intended  to  be  legislated  for  in  the  act, 
for  the  words  are,  "  ani/  joint-stock  company."  Now  we 
most  look  at  the  interpretation  clause  to  discover  the  in- 
tention of  the  legislature  in  using  those  words :  and  this  will 
be  found  in  the  2nd  section,  which  describes  what  the  words 
"  any  joint-stock  company"  mean  in  the  statute  generally; 
that  is  to  say,  "  any  partnership  whereof  the  capital  is  di- 
vided, or  agreed  to  be  divided  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  parties : "  they 
also  include  "  every  assurance  company  for  the  purpose  of 
asBorance  on  lives,  or  against  any  contingency  involving 
human  life,  against  the  risk  of  loss  or  damage  by  fii*e,  or 
by  storm  or  other  casualty,  or  against  risk  of  loss  or  damage 
to  ships  at  sea  or  on  voyages,  or  to  their  cargoes,  or  for 
granting  or  for  purchasing  annuities  on  lives,"  &c.  The 
section  further  includes  "  every  partnership,  which  at  the 
foraiation,  or  by  subsequent  admission,  (except  an  admis- 
sion consequent  on  devolution  or  other  act  in  law),  shall 
consist  of  more  than  thirty-five  members."  Thoje  are  the 
classes  of  joint-stock  companies  to  which  the  statute  prim& 
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1846.  iacie  applies,  according  to  the  interpietation  daose ;  but  that 
clause  contains  a  proviso,  that  the  aot  shall  not  extend  to 
"  any  company  for  executing  any  bridge,  road,  cat,  canal, 
reservoir,  aqueduct,  waterworks,  navigation,  tunnel,  arch- 
way, railtoay,  pier,  port»  harbour,  ferry,  c»r  dock,  which 
cannot  be  carried  into  execution  without  obtaining  the 
authority  of  Parliament.''  Then  we  have  got  thus  &r, 
that  the  expression  '^  joint-stock  company "  does  apjdy  to 
all  joint-stock  companies  previously  described  in  this  sec- 
tion, but  not  to  such  as  are  for  the  purpose  of  making  or 
carrying  on  a  railway,  which  requires  the  authority  of  Par- 
liament for  its  completion.  However,  even  on  this  proviso 
is  engrafted  an  exception,  that  is  to  say,  that  the  act  is 
not  to  extend  to  the  cases  just  enumerated,  ^^  except  om 
hereinafter  tpecidUy  pramded.^  Therefore,  the  whole  con- 
clusion on  this  point,  to  be  drawn  firom  the  2nd  section,  is, 
that  the  statute  applies  to  all  joint-stodc  oompaniesi,  ex- 
cept railway  companies  (with  6(Mne  others  mentioned)  when 
they  require  the  assistance  of  Parliament,  and  to  them  when 
specially  provided  for  in  the  present  act.  That  is  the  true 
construction  of  the  interpretation  clause,  which  raises  the 
only  real  difficulty  in  this  case.  How,  then,  are  we  to 
interpret  the  words  '^  joint-stock  company,"  as  used  in  the 
26th  section?  We  must,  unless  railway  companies  are 
specially  mentioned  in  that  clause,  read  joint-stock  com- 
panies as  meaning  joint-stock  companies  such  as  are  defined 
to  be  within  the  meaning  of  those  words  in  the  2nd  sec- 
tion, and  which  have  obtuned  complete  registration  under 
the  act,  and  which  the  legislature  says,  in  this  secticm,  shall 
not  transfer  their  shares  until  such  complete  registration. 
It  is  clear,  therefore,  that  this  railway  company  is  not  within 
the  expression  ^^  joint-stock  company  "  in  this  section,  see- 
ing that  it  is  a  company  for  executing  a  railway,  and  is 
not  specially  mentioned  in  the  clause,  and  therefore  not 
within  the  act.  Such  is  the  true  and  pro{)er  expositicm  of 
the  26th  section,  when  taken  together  with  the  interpretation 
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daoae.  Then  is  there  anything  in  the  other  parts  of  the  1846. 
statute  inconsistent  with  this  view?  I  see  none,  and  I  do 
not  think  that  a  company  of  this  nature  was  intended  to  be 
induded  in  the  26th  section;  for  I  should  conjecture  from 
the  statute,  that  the  intention  of  the  le^slature  was  to 
make  certain  provisions  for  railway  companies  and  others, 
until  the  25th  section,  in  which  it  is  finally  provided,  that 
railway  companies,  &a,  having  obtained  the  authority  of 
in  act  of  Parliament,  shall  be  bound  by  that;  and  after 
dwt  section,  tiie  legislature  proceeds  to  make  regulations 
for  the  transfer  lai  shares  of  joint-stock  companies  of  a 
diferent  description ;  for  in  all  the  clauses  of  the  statute 
subsequent  to  the  25th,  there  is  no  reference  made  to 
railway  or  other  companies  which  are  excepted  out  of  the 
interpretation  clause.  I  therefore  think,  that  the  object  of 
the  legislature  was  to  make  certain  general  provisions, 
down  to  the  25th  section,  and  thenceforth  further  special 
provisions  for  the  companies  not  specially  provided  for  be- 
fore. The  26th  section,  therefore,  does  not  apply  to  a  rail- 
way company,  which  requires  the  authority  of  an  act  of 
Parliament^  and  has  not  got  one;  and  this  plea  is  conse- 
quently bad,  inasmuch  as  the  contract  between  the  parties 
was  for  the  transfer  of  shares  in  a  railway  company,  which 
was  excepted  from  the  operation  of  the  statute. 

Platt,  B. — ^I  am  of  the  same  opinion.  The  26th  sec- 
tion, being  of  a  penal  nature,  requires  a  strict  construction : 
but  it  is  plain  to  me  that  the  legislature  only  contemplated 
the  case  of  a  company  which  required  complete  registration. 
Now,  generally  speaking,  in  the  case  of  a  railroad,  complete 
r^btration  is  not  necessary.  The  23rd  section  empowers 
companies  which  have  provisionally  registered  to  act  for  a 
period  of  twelve  months  under  such  provisional  registration, 
the  object  apparently  being  to  give  them  an  opportunity  of 
applying  to  Parliament,  and  the  period  of  twelve  months 
being  coniudered  sufficient  for  that  purpose.     I  agree  with 
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Mr.  Martin  In  his  construction  of  the  2nd  and  3rd  sections. 
Tlie  words  in  the  2nd  section,  '^except  as  hereinafter  spe- 
cially provided,**  only  apply  to  those  cases  where  we  find  a 
special  provision ;  and  none  such  is  to  be  found  in  the  26th 
section.  In  the  3rd  section,  tlie  word  ^^  company  **  is  to 
mean  ^^  any  joint-stock  company,  or  other  institution,"  cls 
before  defined.  That  means  all  companies  except  railways, 
&c.,  unless  such  railways  &c,  are  specially  provided  for  in 
the  26th  section :  else  they  are  not  included  within  it.  It 
Is  clear  to  me  that  the  26th  section  does  not  apply  to  any 
companies  which  require  an  act  of  Parliament  before  they 
can  execute  their  works.     The  plea  is  therefore  bad,  and 

there  must  be 

Judgment  for  the  plaintiff. 


Fdf.  10.  Shaw  r.  Holland  (a). 

The  Leeds  and  ±N  this  case,  whIch  was  tried  before  Rolfcj  B.,  at  the 

way  Compa-  '  Summer  Assizes  at  York,  1845,  a  rule  had  been  obtained, 

porated'byact  ^^'''^g  upon  the  plaintiff  to  shew  cause  why  the  verdict 

of  Parliament  found  ou  thc  Issucs  raised  on  the  3rd  and  4th  pleas  should 

before  tbe  Ist 

of  November,  1814.  After  that  day,  the  Company  resolved  to  jDndertake  the  formation  of  an 
extension  line  of  railway  from  the  Leeds  and  Bradford  Railway  at  Shipley,  to  Colne.  A  par- 
liamentary contract  was  duly  entered  into  accordingly,  which  recited,  *'  that  it  had  been  deemed 
expedient  that  a  railway  should  be  made  by  the  Leeds  and  Bradford  Railway  Company  fhmi 
Shipley  to  Colne,  in  extension  of  and  uniting  with  the  parliamentary  line  of  the  Leeds  and 
Bradford  Railway/'  An  act  of  Parliament  was  accordingly  obtained,  intitled,  **  An  Act  of  Par- 
liament to  enable  the  Leeds  and  Bradford  Railway  Company  to  make  a  Branch  from  Shipley  to 
Colne."  The  shares  in  this  line  were  allotted  and  offered  to  the  shareholders  in  tbe  Leeas  and 
Bradford  line ;  but  there  were,  at  the  time  of  the  passing  of  the  act,  shareholders  in  the  exten- 
sion line  who  were  not  shareholders  in  the  Leeds  and  Bradford  line : — Htld,  that  the  share- 
holders in  the  Shipley  and  Colne  Railway  did  not  constitute  a  company,  the  formation  of  whidi 
was  commenced  after  the  1st  day  of  November,  1844,  within  the  meaning  of  tbe  stat.  7  &  8 
Vict.  c.  110.  s.  2. 

In  an  action  for  the  non-delivery  of  shares  on  a  given  day,  pursuant  to  contract,  the  proper 
measure  of  damages  is  the  difference  between  the  contract  price  and  the  market  price  on  the 
day  when  the  contract  was  broken. 


(a)  This  case  was  decided  in 
Hilary  Vacation  (Feb.  10),  but 
it  is  inserted  here  as  referring  to 


thc  same  subject  as  the  preced- 
ing case. 
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not  be  set  aside,  and  a  verdict  entered  thereon  for  the  plain-         1846. 
tiir,  unless  the  parties  agreed  to  a  special  case  being  stated 
for  Ihe  opinion  of  this  Court.    The  parties  thereupon  agreed 
to  the  following  case. 

This  action  is  brought  by  the  purchaser  upon  a  contract 
for  the  sale  of  fifty  ''  New  Bradford  Extension"  shares.    The 
defendant,  by  his  first  two  pleas,  denied  the  making  of  the 
contract,  and  the  readiness  and  willingness  of  the  phuntiff 
to  perform  it.     The  third  plea  was  as  follows : — "  And  for 
a  further  plea  in  this  behalf^  the  defendant  says,  that  the 
said  company  or  partnership  undertaking  in  the  declaration 
mentioned  was,  before  and  at  the  time  of  the  making  of  the 
mi  contract  in  the  declaration  mentioned,  and  from  thence 
hitherto,  a  joint-stock  company,  within  the  meaning  of,  and 
answering  to  the  definition  in  that  behalf  given  in  and  by  a 
certain  statute  passed,  &c.,  [7  &  8  Vict.  c.  1 10]  ;  and  that 
the  formation  of  the  stud  company  was  commenced  after  the 
Ist  day  of  November,  A.D.  1844,  to  wit,  on  the  6th  day  of 
NoYember,  a.d.  1844.     And  the  defendant  says,  that  the 
said  contract  in  the  declaration  mentioned  was  and  is  a 
contract  for  the  sale  by  the  defendant  to  the  plaintiif  of  cer- 
tain shares  in  the  S£ud  company,  to  which  said  shares  he  the 
defendant,  at  the  time  of  the  making  of  the  said  contract, 
churned  to  be  entitled.     And  the  defendant  further  says, 
that  the  said  company  had  not,  before  or  at  the  time  of  the 
making  of  the  said  contract,  obtained  a  certificate  of  com- 
plete registration,  according  to  the  provisions  of  the  said  act 
in  that  behalf  made :"  concluding  with  a  verification.     And 
the  fourth  plea  was  as  follows : — "  And  for  a  further  plea 
in  this  behalf,  the  defendant  says,  that  the  said  company  or 
partnership  undertaking  in  the  declaration  mentioned  was, 
before  and  at  the  time  of  the  making  of  the  said  contract  in 
the  declaration  mentioned,  and  from  thence  hitherto,  a  joint- 
stock  company,  within  the  meaning  of  and  answering  to  the 
definition  in  that  behalf  given  in  and  by  the  said  statute  in 
the  said  plea  mentioned,  and  that  the  formation  of  the  eaid 
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1846.  company  was  oommenoed  after  the  Ist  day  of  November, 
A.  D.  1844,  to  wit,  on  &c  And  the  defendant  Bays,  that 
the  said  contract  in  the  declaration  mentioned  was  and  is  a 
contract  for  the  sale  by  the  defendant  to  the  plaintiff  of 
certain  shares  in  the  said  company,  to  which  said  shares  he 
the  defendant,  at  the  time  of  the  making  of  the  said  oon- 
tract,  claimed  to  be  entitied.  And  the  defendant  further 
says,  tiiat  he  the  defendant  had  not,  before  or  at  the  time  of 
tiie  making  of  the  said  contract,  been  duly  registered  as  a 
member  of  the  said  company  in  the  registry  office  by  the 
said  statute  provided  for  the  registration  of  joint-stock  com- 
panies, according  to  the  provisions  of  the  said  statute  in  that 
behalf  made."  Verification. — Issue  was  taken  by  replying 
de  injuria  to  each  of  these  pleas. 

The  cause  was  tried  before  Bolfsy  B.,  at  the  York  Sum- 
mer Assizes,  1845,  and  the  jury  returned  a  verdict  for  the 
plaintiff  on  the  first  and  second  issues,  and  for  the  defendant, 
by  the  direction  of  the  learned  Judge,  on  the  third  and  fourth 
issues,  with  an  assessment  of  the  damages  at  £675,  subject 
to  the  opinion  of  the  Court  as  to  the  finding  on  the  third 
and  fourth  issues,  and  as  to  the  amount  of  damages. 

The  following  was  the  note  or  contract  made  by  the 

broker : — 

"  3rd  February,  1845. 

*'  Sold  to  Mr.  Joseph  Shaw,  on  account,  fifty  shares  in 

the  New  Bradford  Railway ;  to  be  paid  on  or  before  the 

30th  of  March,  at  142.  12^.  6d,  per  share,  net" 

The  shares  in  question  were  scrip  for  shares  in  a  projected 
line  of  railway  from  Shipley  to  Colne,  called  ^*  The  Lieeds 
and  Bradford  Extension  B.ailway,"  and  were  issued  by  the 
parties  and  under  the  circumstances  hereinaft;er  stated. 

The  Leeds  and  Bradford  Railway  Company  is  constituted 
by  the  stat  7  &  8  Vict,  c  59,  and  is  thereby  authorised 
to  make  a  railway  from  Leeds  to  Bradford.  On  the  15th 
of  July,  1844,  at  a  meeting  of  the  directors  of  that 
company,  it  was  resolved  that  an  advertisement  should  be 
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inserted  in  the  papers^  stating  that  the  engineer  had  been  in-  1846. 
strncted  to  make  a  sarvej  fix)m  Keighley  to  Shipton,  and 
that  Mr.  Martin  ahoold  be  engaged  to  survey  the  line  from 
Shijdey  to  Keighley.  An  advertisement  was  inserted  in 
the  newspapers  in  compliance  with  this  resolution.  At  a 
meeting  of  the  directors  of  that  company,  held  on  the  12th 
of  August^  1844»  a  deputation  of  persons  interested  in  this 
extension  line  waited  upon  the  directors,  when  the  directors 
of  that  company  resolved  that  an  account  of  the  traffic 
should  be  taken  between  Shipley  and  Shipton;  and  Mr. 
Murgatroyd  undertook  to  engage  some  person  for  that  pur- 
pose. It  was  also  resolved,  that  Mr.  Martin's  tender  should 
be  accepted  for  surveying  the  line  from  Shipley  to  Shipton. 
At  a  meeting  held  on  the  26th  of  August,  1844,  a  deputa- 
tion firom  the  town  of  Haworth  attended,  who  expressed  a 
wish  that  a  branch  railway  should  be  made  from  Haworth 
to  join  this  line  at  Keighley;  when  they  were  informed  that 
diis  ccxnpany  would  propose  to  obtain  power  in  the  next 
seenon  of  Parliament  to  make  it.  At  a  general  meeting  of 
the  company,  held,  on  the  28th  of  August,  1844;  the  di- 
rectors presented  a  report  to  the  meeting,  the  following  pas- 
sage from  which  has  reference  to  the  proposed  line : — ^^  The 
directors  pledged  the  company,  when  in  committee,  to  ex- 
tend the  line  firom  Shipley  to  Keighley ;  and  further  consi- 
derations have  induced  them  to  decide  on  going  forward  to 
Shipton  and  Haworth.  These  extensions  cannot  fidl  to  be 
remunerative  to  the  company,  as  well  as  advantageous  to 
the  ^tricts  through  which  they  pass ;  and  it  is  hoped  they 
will  facilitate  a  junction  with  the  Lancashire  ndlways. 
Some  other  railways  are  under  consideration,  particularly 
to  Halifax,  and  down  the  Cleckheaton  Valley,  and  will  be 
brought  before  the  shareholders  at  a  future  opportunity .'^ 

At  a  meeting  of  the  directors,  held  on  the  9th  of  Sep- 
tember, 1844,  Messrs.  IVIartin  and  Fox  attended  with  plans 
and  sections  of  the  extension  Une  from  Shipley  to  Shipton 
and  Haworth,  and  it  was  resolved  that  a  dieque  for  £200 


140  CASES  IN   THE   EXCHEQUER, 

1846.         be  paid  to  them  on  account.    At  a  meeting  of  the  directoi^ 

'^  Shaw^      ^^'^  ^^  *^^  ^^  ^^  November,  1844,  it  was  resolved,  "  that  a 
«'•  special  general  meeting  should  be  called  on  Wednesday,  the 

28th  November  then  instant,  for  the  purpose  of  considering 
the  expediency  of,  and,  if  thought  fit,  sanctioning  an  appli- 
cation to  Parliament  in  the  ensuing  session,  for  an  act  for 
enabling  the  said  company  to  make  a  railway  from  Shipley, 
in  the  West  Riding  of  the  county  of  York,  to  Colne,  in  the 
county  palatine  of  Lancaster,  with  a  branch  from  Keighley 
to  Haworth,  in  the  said  West  Riding ;  and  also  for  the  pur- 
pose of  considering  in  what  manner  the  necessary  capital  for 
the  construction  of  the  said  proposed  line  and  branch  should 
be  raised."  A  special  general  meeting  of  the  company  was 
accordingly  held  on  the  28th  of  November,  1844,  in  pursu- 
ance of  the  above  resolution,  at  which  the  following  resolu- 
tions were  come  to : — *^  First,  that  it  is  expedient  that  this 
company  should  undertake  the  formation  of  an  extension  line 
of  railway  from  the  Leeds  and  Bradford  Railway  at  Shipley, 
to  Colne,  with  a  branch  to  Haworth ;  that  the  directors  of 
the  company  be,  and  they  are  hereby  authorised  to  take  all 
proceedings  that  they  may  consider  desirable,  with  a  view 
of  applying  to  Parliament  in  the  next  session  for  an  act 
authorising  the  construction  of  the  above  railways,  or  any 
l>art  of  them.  Secondly,  that,  in  order  to  raise  funds  for  the 
purposes  aforesaid,  an  additional  capital  of  £500,000  be 
raised,  by  the  creation  of  8000  shares  at  £50  each,  and 
8000  shares  of  12/.  10^.  each,  and  that  such  shares  be 
offered  in  the  first  place  to  the  proprietors  who  shall  be  re- 
gistered in  the  books  of  the  company  on  the  30th  of  No- 
vember instant,  in  the  proportions  of  one  jE50  and  one 
12L  lOs.  share  for  every  £50  share,  and  that  a  deposit  of 
£5  per  cent,  be  psdd  thereon  to  the  bankers,  Messrs.  B.  and 
Co.,  Leeds,  or  to  tlie  Bradford  Banking  Company,  on  or 
before  the  2l8t  of  December  then  next,"  On  the  6th  of 
November,  the  Leeds  and  Bradford  Company  advertised 
in  the  Leeds  Intelligencer  and  Mercury  notice  of  the 
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intended  application  to  Parliament  for  an  act  to  make  a  ]84(;. 
railway  from  Shipley  to  Colnc,  vfith  a  branch  to  Keighley ; 
and  on  the  16th  of  November  they  advertised  in  the  same 
papers  notice  of  the  intended  application  to  Parliament,  for 
an  act  to  extend  it  by  a  branch  from  Keighley  to  Haworth. 
The  shares  mentioned  in  the  above  resolutions  were  accord- 
ingly issued,  and  were  all  offered  and  allotted  to  share- 
holders in  the  Leeds  and  Bradford  Railway  Company,  and 
came  out  at  a  premium.  There  were  shareholders  in  the 
extension  line  when  the  act  authorising  it  was  passed,  not 
diareholders  in  the  original  line  of  the  Leeds  and  Bradford* 
The  contract  in  the  present  case  was  for  the  sale  of  fifty 
shares  in  the  proposed  extension  line.  There  was  no  pro- 
yifiicmal  r^istration  of  any  company  for  making  the  exten- 
don  line.  A  parliamentary  contract,  dated  and  signed  on 
the  2nd  of  January,  1845,  was  entered  into  as  required  by 
the  standing  orders  of  Parliament,  a  copy  of  which,  signed 
by  the  attomies  on  both  sides,  may  be  referred  to,  and  made 
part  of  this  case.  Keighley  is  on  the  line  of  railway  from 
Bradford  to  Colne,  for  which  application  was  made  to  Par- 
liament, in  pursuance  of  the  above  resolutions,  and  for  which 
an  act  was  obtained,  which  received  the  royal  assent  on  the 
30th  of  June,  1845.  The  Leeds  and  Bradford  Company 
obtained  their  act  for  their  line  on  the  14th  of  July,  1844. 
No  certificate  of  complete  registration  had  been  obtained  by 
any  company  or  persons  for  making  the  said  railway  at  the 
time  of  the  making  of  the  contract  in  question  in  this  cause, 
nor  had  the  defendant  been  registered  as  a  shareholder  in 
any  company  for  the  shares  in  question. 

The  foregoing  are  the  agreed  facts  in  the  cause.  A 
question  also  arises  as  to  the  amount  of  damages.  The 
jury  assessed  the  damages  at  £675,  but  leave  was  reserved 
to  move  to  reduce  them  to  ^6450.  It  was  proved,  that,  on 
the  10th  of  March,  1845,  the  price  was  such  as  to  make 
a  difference  upon  the  fifly  shai*cs,  amounting  to  £450.     On 
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1846.         the  3rd  of  March,  1845,  the  plamtiff  caufied  the  fbUowing 
letter  to  be  written  to  the  defendant's  brokers: — 

"  Huddersfield,  March  3rd,  1845. 
"  Gentlemen, — I  beg  to  give  you  notice,  that  I  am  pro- 
pared  to  taike  up  the  fifty  new  Bradfords  I  purchased  of  you 
on  the  3rd  of  February  kst ;  and  if  those  scrips  are  not  de- 
livered to  me  on  or  before  the  10th  instant,  I  shall  buy  than 
in  against  you,  and  debit  you  with  the  difierence. 

**  Yours  respectfully, 

"Joseph  Shaw." 

The  learned  Judge  told  the  jury  that  he  did  not  consider 
the  damages  limited  by  the  price  within  the  time  speci- 
fied by  that  letter,  and  that  the  question  of  damages  was  for 
them ;  and  that  they  were  as  near  as  they  could  to  place  the 
plaintiff  in  the  position  he  would  have  been  in  if  the  defend- 
ant had  performed  his  contract  They  returned  a  verdict 
for  £675 ;  but  the  verdict  was  to  be  reduced  to  i6450,  if 
the  Court  should  be  of  opinion  that  that  sum  was  in  point 
of  law  the  proper  measure  of  damages,  and  that  the  learned 
Judge  ought  to  have  so  directed  the  jury. 

Cleaahy^  for  the  plaintiff,  in  the  first  place  relied  upon  the 
decision  in  Young  v.  Smith  ;  but,  it  being  intimated  by  the 
Court  that  they  should  not  hear  the  question  in  that  case  re- 
argued in  this  court,  and  that  the  only  way  of  impeaching 
that  decision  was  by  writ  of  error,  and  therefore  the  only 
question  which  ought  now  to  be  disposed  of  was,  whether  this 
was  a  company  formed  after  the  Ist  of  November,  1844; — ^hc 
proceeded  to  argue,  that  this  was  not  a  company  the  forma- 
tion of  which  was  commenced  after  the  Ist  of  November, 
1844  ;  for  that  the  shares  and  shareholders  in  the  Shipley 
and  Colne  line  were  not  shares  and  shareholders  in  a  new 
Kney  but  in  an  extension  of  the  Leeds  and  Bradford  line ; 
the  Shipley  and  Colne  line  being  to  be  constructed,  not  by 
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anewly-fonned  oompfuiy,  but  by  the  Leeds  and  Bradford        1846. 
oompany ;  and  the  only  reason  fi>r  going  to  Parliament  again      ^^'^^ 
being  for  the  purpose  of  obtaining  power  to  create  new      „    ^* 

qolland* 

Glares,  and  thereby  to  raise  money  for  making  an  extension 
of  the  original  line.    This  yiew  of  the  case  was  confirmed 
by  the  language  of  the  parliamentary  contract,  and  by  the 
piOTisions  of  the  act  itself.     The  former  recited^  that  ''  it 
had  been  deemed  expedient  that  a  railway  should  be  made 
by  the  Leeds  and  Bradford  Bail  way  (Company  firom  Shipley 
to  Colne,  in  extension  of  and  uniting  with  the  parliamentary 
line  of  the  Leeds  and  Bradford  Bailway."    The  title  of  the 
lot  was — '^  An  Act  to  enable  the  Leeds  and  Bradford  Bail- 
way  Company  to  make  a  Branch  from  Shipley  to  Colne,  with 
a  Branch  to  Haworth  /'  and  the  3rd  section  enacted,  ^^  that 
it  should  be  lawful  for  the  said  company" — that  is,  the  Leeds 
and  Bradford  Bail  way  Company — ^'  to  r^se,  by  creating  new 
shares,  in  addition  to  the  sum  of  money  whidi  they  are  author- 
ised to  raise  by  virtue  of  the  said  recited  act,  any  further 
earn  of  money,  not  exceeding  in  the  whole  the  sum  of 
^6500,000."     And  the  4th  section   provided,   *'that  the 
capital  so  to  be  raised  by  the  creation  of  new  shares  should 
be  considered  as  part  of  the  general  capital  of  the  said  com- 
pany, and  should  be  subject  to  the  same  provisions  in  all  re- 
spects, whether  with  reference  to  the  payment  of  calls,  or 
the  forfeiture  of  shares  on  non-payment  of  calls,  or  other- 
\?ise,  as  if  it  had  been  part  of  the  original  capital,  except  as 
to  the  nominal  amount  or  value  of  such  shares,  and  the  pro- 
portionate dividends  thereon  respectively,  and  except,  also,  as 
to  any  special  advantages  in  favour  of,  or  other  regulations 
in  relation  to,  such  shares,  which  may  be  resolved  on  by  any 
general  or  special  general  meeting  of  the  said  company,  and 
except  as  to  the  amoimt  and  time  of  making  and  of  payment 
of  calls  on  such  new  shares,  which  the  directors  of  the  said 
company  shall  fix  from  time  to  time,  as  they  shall  think  fit" 
By  the  5tli  section,  if  tlie  old  shares  are  at  a  premium,  the 
new  shares  were  to  be  offered  to  the  original  shareholders. 
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184(i.  This,  tlicrcfore,  was  In  reality  nothing  more  than  the  intro- 
duction of  new  members,  for  the  purpose  of  the  extension 
line,  into  the  Leeds  and  Bradford  Company,  and  not  the 
formation  of  a  new  joint-stock  company. 

Secondly,  with  respect  to  the  amount  of  damages,  he 
urged  that  the  period  from  the  10th  of  March,  when  the 
contract  was  broken,  to  the  30th,  the  day  on  which  others 
were  bought  in  by  the  plaintiff  against  the  defendant,  could 
not  be  considered  an  unreasonable  time  for  the  purchaser  to 
take  to  make  up  his  mind  as  to  the  re-purchase ;  and  cited 
Stewart  v.  Cauty  (a),  where  it  was  held,  that,  in  an  action 
for  tlie  non-acceptance  of  railway  shares,  the  proper  measure 
of  damages  was  the  difference  between  the  price  of  the 
shares  on  the  day  when  they  ought  to  have  been  accepted, 
and  on  the  day  when  they  were  re-sold,  such  re-sale  being 
within  a  reasonable  time.  [Parke,  B. — In  the  present 
state  of  things,  we  all  know  very  well  that  half  a  day  might 
be  a  reasonable  time  to  allow  for  the  purchase  of  shares.] 

Knowles,  contnl,  argued  that  the  Leeds  and  Bradford  and 
the  Shipley  and  Colne  Railway  were  essentially  different 
undertakings ;  differing  in  tlieir  names,  in  the  number  of 
their  constituent  members,  and  in  the  value  of  their  shares : 
that  the  stat  8  &  9  Vict.  c.  38,  and  the  resolution  of  tlie 
directors  of  the  4th  of  November,  1844,  both  spoke  of  the 
Shipley  and  Colne  as  a  new  line  of  nulway :  that,  further, 
there  were  provisions  in  the  Leeds  and  Bradford  Railway 
Act  (the  7  &  8  Vict  c.  59),  which  could  not  be  applied  to 
the  other  line,  e.  ff.  those  which  inflicted  penalties  on  per- 
sons obstructing  the  nulway  or  works.  Even  if  tlic  names 
and  capital  of  the  companies  were  the  same,  that  would  not 
make  them  identical  where  their  objects  were  different,  and 
to  be  curried  into  effect  by  different  means  and  in  different 
places. 

(a)  0  M.  &  W.  ICO. 


^ 
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Pabkb,  B. — In  this  case  no  question  arises  on  the  con-         1846. 

Btradaon  of  the  26th  section  of  the  7  &  8  Vict  c  110.     If 

the  decision  of  this  Court  upon  that  section^  in  the  case  of 

YtmiRg  V.  Smithy  is  to  be  questioned,  it  must  be  in  a  court  of 

enor.    The  only  question  here  is,  whether  this  is  the  case 

of  a  new  company,  formed  after  the  Ist  day  of  Noyember, 

1844 ;  and  I  think  it  is  quite  clear  that  it  is  not.    The  8  & 

9  Vict.  c.  xzxviii,  was  not  intended,  and  does  not  purport,  to 

incorporate  a  new  company ;  it  only  extends  the  powers  of 

in  existing  corporation,  by  enabling  them  to  do  what  they 

had  not  power  to  do  before,  namely,  to  construct  an  extension 

Gne  of  railway,  and  for  that  purpose  to  raise  capital  by  the 

oeation  of  new  shares,  instead  of  by  mortgage,  or  in  some 

other  way.     It  is  said  that  the  Shipley  and  Colne  line  was 

to  be  constructed  for  a  different  object,  and  not  to  benefit 

the  shareholders  in  the  Leeds  and  Bradford  Company.   But, 

although  that  company  is  incorporated  by  the  first  act,  the 

Tight  to  the  profits  is  the  right  of  the  individuals,  who  from 

time  to  time  compose  the  company :  the  corporation  is  seised 

of  the  corporate  property,  and  the  individuab  have  their  share 

of  the  profits  or  loss  of  the  undertakings.     The  company 

remains  the  same,  though  the  undertakings  are  different. 

With  respect  to  the  amount  of  damages,  I  was  at  first 
disposed  to  think  that  this  was  like  the  case  of  an  action  for 
not  replacing  stock,  in  which  the  measure  of  damages  is  the 
^fifference  of  price  on  the  day  on  which  it  ought  to  have 
been  replaced,  and  on  the  day  of  the  trial ;  but,  upon  con- 
aderation,  I  think  it  more  resembles  the  case  of  an  action 
for  the  non-delivery  of  goods.  In  the  case  of  Gainsford  v. 
Carroll  (a\  which  was  an  action  for  not  delivering  goods  on 
a  given  day,  the  Court  held,  that  it  was  not  like  the  case  of 
a  loan  of  stock,  where  the  borrower  holds  in  his  hands  the 
nwney  of  the  lender,  and  thereby  prevents  him  from  using 
it  altogether ;  for  that  the  plaintiff*,  having  his  money  in  his 

(a)  2  B.  &  C.  G24. 
VOL.  XV.  I-  M.  W. 
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possession,  might  purchase  the  like  goods  the  very  day  after 
the  contract  was  broken;  and  therefore  that  the  tru« 
measure  of  damages  was  the  difference  between  the  price 
agreed  upon  and  the  market  price  of  the  goods  at  the  time 
the  contract  was  broken.  Here  the  phdntiff  had  his  money 
in  his  own  possession,  and  might  have  gone  iato  the  market 
and  bought  other  shares  as  soon  as  the  contract  was  brokw. 
The  question  therefore  is,  when  it  was  broken.  Now  the 
plaintiff,  by  his  letter  of  the  3rd  of  March,  gave  the  defisnd- 
ant  until  the  10th  of  March  to  deliver  the  shares;  and  he 
is  not,  therefore,  entitled  to  calculate  the  damages  with  re- 
ference to  any  amount  the  shares  might  have  sold  for  sub- 
sequently to  the  10th. 

Our  judgment,  therefore,  will  be,  to  direct  that  the  ver* 
diet  on  the  3rd  and  4th  pleas  be  entered  for  the  plaintiff, 
and  that  the  damages  be  reduced  from  £675  to  i6450. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 


Jan,  30.         Regina  V.  The  SHERIFF  of  MIDDLESEX,  in  a  cause  of 

Rogers  v.  Taylor. 

J  ERVIS  had  obtained  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  he  should  not  refund  the  amount  paid  to 
him  by  the  sheriff  of  Middlesex,  after  deducting  therefrom 
the  amount  of  the  debt  and  costs.  It  appeared  from  the 
affidavits,  that,  in  May  last,  the  plaintiff  commenced  an  ac- 
costs, &c.  The  tion  against  the  defendant,  to  recover  the  sum  of  61L  Is., 
disobeyed  anile  which  proceeded  to  judgment,  and  a  ca.  sa.  issued  thereon 

of  Couit  to 

bring  in  the  body,  an  attachment  issued  against  him,  which  was  set  aside  on  payment  of  coats,  and 
on  perfecting  special  bail.  These  terms  not  being  complied  with,  owing  to  a  mistake  of  the  sheriff's 
officer,  a  habeas  corpus  issued  to  the  coroner  to  brmg  up  the  body  of  the  sheriff.  The  sheriff 
thereupon  took  out  a  summons  to  shew  cause  why,  upon  his  complying  with  the  previoiis  role* 
and  paying  the  costs  of  the  habeas,  all  ftirther  proceedings  under  it  shoidd  not  be  stayed.  Before 
this  summons  became  returnable,  the  under-sheriff  paid  over  to  the  plaintiff's  attorney  the  full 
amount  of  the  penalty  of  the  bail-bond,  and  the  costs.  The  Court  made  absolute  a  nile  upon 
the  plaintiff  to  refund  to  the  sheriff  the  surplus  beyond  the  ;^61  and  costs. 


The  plaintiff 
recovered  judg- 
ment against 
the  defendant 
for  jf  61,  and  a 
ca.  sa.  issued, 
indorsed  to 
levy  that  sum, 
together  with 


^ 
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against  the  defendant,  directed  to  the  Sheriff  of  Middlesex,         18^6. 
and  indorsed  to  levy  617.  1*.,  together  with  the  costs,  &c       ^^^^ 
The  sheriff  having  disobeyed  a  rule  of  court  to  bring  in  the  «'; 

body,  an  attachment  issued  against  him,  which  was  set  aside  Middlesex. 
in  last  IkHchaelmas  Term,  on  payment  of  costs,  and  on  per- 
fecting spedal  belL  These  terms  not  having  been  com- 
plied with,  owing  to  a  mistake  of  the  sheriff's  officer,  on  the 
18th  of  Novonber  a  writ  of  habeas  corpus  issued  to  the 
coroner,  directing  him  to  bring  up  the  body  of  the  sheriff. 
The  sheriff  thereupon  took  out  a  summons,  calling  upon  the 
jdaintiff  to  shew  cause  why,  upon  the  sheriff's  complying 
with  the  previous  rule,  and  paying  the  costs  of  the  habeas 
carpus,  all  further  proceedings  under  the  writ  should  not  be 
stayed.  Before  this  summons  became  returnable,  the  un- 
der-sheriff pwd  over  to  the  plaintiff's  attorney  the  sum  of 
122i  10*.,  being  the  amount  of  the  penalty  in  the  bail-bond, 
with  costs. 

Montagu  Chambers  shewed  cause. — The  plaintiff  is  en- 
titled, under  tlie  circumstances,  to  retain  the  whole  sum  psdd 
oyer  by  the  sheriff,  and  is  not  limited  to  the  sum  indorsed 
on  the  ca.  sa.  The  practice  is  thus  stated  in  Archbold's 
Practice,  571  (7th  ed.): — "When  the  proceedings  are 
against  the  sheriff,  the  Court  will  not  in  general  relieve  him, 
if  it  appear  that  he  has  been  guilty  of  a  breach  of  duty,  as 
by  letting  the  defendant  out  of  custody  without  taking  from 
him  such  a  bail-bond  as  is  required  by  the  statute.''  And 
agadn,  ^  If  the  attachment  be  not  set  aside,  the  sheriff  can 
be  discharged  from  it  only  on  payment  of  the  whole  debt 
and  costs  in  the  original  action,  to  the  extent  of  the  penalty 
of  the  bail-bond,  (and  not  merely  the  sum  sworn  to  and  costs), 
and  also  the  costs  of  the  attachment,"  &c.  [Pollock,  C.  B. — 
This  is  not  an  application  to  set  aside  an  attaclunent,  but  to 
get  back  a  part  of  the  sum  that  the  sheriff  has  paid  over  to 
the  plaintiff.]      But,  the  sheriff  having  l)een  guilty  of  this 
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misconduct^  and  having  paid  the  money  over  with  know- 
ledge of  all  the  factSy  he  ought  not  to  have  it  refunded. 

Jervis  was  not  called  upon  to  argue  in  support  of  the 
rule. 


Pollock,  C.  B. — It  seems  to  me  that  the  plaintiff  can- 
not be  entitled  to  retain  more  than  the  sum  indorsed  upon 
the  writ  and  the  costs,  and  that  he  must  refund  the  rest  to 
the  sheriff.  The  sum  paid  over  by  the  sheriff  to  the  plain- 
tiff is  not  in  the  nature  of  a  penalty  for  misconduct*  It  la 
his  duty  to  place  the  plaintiff  in  the  same  situation  as  if 
special  bail  had  been  put  in  and  perfected  r^ularly ;  and  he 
does  so  by  paying  him  the  amount  of  the  sum  indorsed  upon 
the  writ.     The  rule  must  be  absolute. 


Parke,  B. — I  am  of  the  same  opinion.  The  sheriff  is  to 
put  the  plaintiff  in  the  same  condition  as  if  he  had  done  his 
duty  in  the  first  instance,  and  had  put  in  and  perfected  biuL 
The  defendant  in  the  action  would  be  entitied  to  his  dis- 
charge on  payment  of  the  sum  indorsed  on  the  writ,  with 
£10  for  costs.  The  rule  of  H.  T.,  2  WHL  4,  s.  21,  says, 
that  **  bail  shall  be  liable  to  the  sum  sworn  to  by  the  affida- 
vit of  debt,  and  the  costs  of  suit,  not  exceeding  in  the  whole 
the  amount  of  their  recognizance."  Now  the  sheriff's 
liability  to  the  plaintiff  is  for  not  putting  in  bail ;  he  is 
therefore  to  be  responsible  to  the  same  extent  as  the  bail 
would  be,  that  is,  in  the  amount  of  the  debt  and  costs. 


Alderson,  B.,  and  Platt,  B.,  concurred. 


Rule  absolute. 
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Beeton  V.  JUPP.  Jan.  30. 

JlIAWKINS  had  obtained  a  rule  calling  upon  the  de-  The  plaintiff, 
fendant  to  shew  cause  why  a  rule  absolute  for  judgment  as  pereSipU)i7  un- 
in  case  of  a  nonsuit,  and  the  judgment  signed  thereupon,  to  tSd***  tiw  ** 
should  not  be  set  aside.   The  affidavits  disclosed  the  follow-  lOth  of  January, 
ii^  facts : — The  plaintifl^  being  under  a  peremptory  under-  bar  rale  to  dis- 
taking  to  go  to  trial  on  the  10th  of  January,  obtained  the  Saymwit  of 
following  side-bar  rule  to  discontinue,  pursuant  to  the  rule  ^'*»  ?!^°" 
of  a  T.,  2  Will  4,  s.  106 :-- -«  It  is  ordered,  that,  upon  to  pay  the  said 
payment  of  costs,  to  be  taxed  by  the  Master,  this  action  be  sentingtojudg'- 
diflcontinued,  the  plaintiff  hereby  undertaking  to  pay  the  ^^^^^^^^^^^ 

said  costs,  and  also  hereby  consenting,  that,  if  the  said  costs  P"<l  '^^  fo»r 

•^  e>»       -^  j^yg     On  the 

are  not  paid  within  four  days  from  the  Master's  allocatur,  lothof  Janu. 

the  defendant  shall  be  at  liberty  to  sign  judgment  of  non  tiff's  attorney 

pros."    On  the  10th  of  January,  the  plaintiff's  attorney  ^^^^^^^ 

obtained,  and  served  on  the  defendant's  attorney,  an  ap-  defendant's  at- 

/»  •  1  »  1     -I  1         ,rx       torney,  an  ap- 

pomtment  for  taxation,  at  eleven  o  clock  on  the  12th.     On  paintment  for 

that  day,  the  defendant's  attorney  attended  before  the  Mas-  devei^'o'd.Lk 

ter,  but  protested  against  the  rule  as  being  irregular,  and  ^'"i.^^^i^^'*' J* 

declined  to  bring  in  his  costs  to  be  taxed ;  and  on  the  same  defendant's  at- 

day  the  rule  absolute  was  obtained  for  judgment  as  in  case  before  the 

of  a  nonsuit,  and  judgment  was  signed  the  following  day.  ^^i^^d^^' 

against  the  rale 
to  discontinue 

Bramwell  appeared  to  shew  cause ;   but  when  he  had  lar,  and  de- 
Btated  the  facts,  the  Court  called  upon  fi^s  ^sSTto 

be  taxed ;  and 
on  the  same  day 

Hawkins  to  support  the  rule. — The  defendant  was  irre-  rule  absolute  for 
pJar  in  applying  for  judgment  as  in  case  of  a  nonsuit  c^fof^a  nonl" 
^fter  he  had  been  served  with  a  rule  to  discontinue:  Cooper  s^t  i-^Heid, 

that  this  judg- 
ment was 
regular. 
A  rule  to  discontinue  is  not  a  stay  of  proceedings. 
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1846.  V.  HoUoway  (a),  TiUng  v.  Hodgson  (b).  The  judgment  of 
discontinuance  would  have  related  back  to  the  date  of  the 
rule :  Brandt  v.  Peacock  (c).  At  all  events,  the  service  of 
the  rule  to  discontinue  operated  as  a  stay  of  proceedings. 
[Pollock,  C.  B. — Have  you  any  authority  for  that  position?] 
No  express  authority  has  been  found,  but  it  is  reasonable 
that  it  should  be  so  treated. 

Per  Curiam  (d), — This  rule  must  be  dischai*ged.  The 
defendant  was  entitled  to  his  judgment  as  in  case  of  a  non- 
suit, and  was  not  bound  to  accept  instead  of  it  the  mere 
undertaking  of  the  plidntiff  to  pay  the  costs*  As  to  the 
other  point,  the  Master  informs  us,  that  service  of  a  rule  to 
discontinue  is  not  of  itself  any  stay  of  proceedings. 

Rule  discharged,  with  costs. 


(a)  1  Hodgee,  76.  (d)  Pollock^  C.  B ,  Parle,  B., 

\h)  13  M.  &  W.  638.  Aldersan,  B.,  and  R(d/e,  B. 

(c)  1  B.  &  Cr.  649. 
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Sims  v.  Pbosser.  j^^  3^ 

UBAY  having  obtained  a  rule  to  shew  cause  why  the  Where  the  writ 
judgment  and  £L  fa.  in  this  cause  should  not  be  set  aside  for  described  the 

^vomilani-ir  defendant  as 

"«'™"^»  "  Frederick 

C.  ProMcr/'  an 

Bally  on  shewing  cause,  objected  that  the  affidavits  (of  the  by  Mm^iTroT. 
defendant  and  others)  on  which  the  rule  had  been  moved  P®^  <>' *  "^ 

.     .  foractting 

&r,  were  wrongly  intitled.     The  writ  of  summons  de-  aaidethejudg- 
ecribed  the  cause  as  "  Henry  Sims  v.  Frederick  C.  Prosser/'  guianty,  Se ' 
whereas  the  affidavits  were  intitled,  "  Henry  Sims  v.  Fre-  ^^Jj^'^iS^ 
derick  Coulstm  Prosser."    In  JRegina  v.  The  Sheriff  of  Sur-  aa  ••  Frederick 
rty  (a),  where  an  action  had  been  brought  against  a  defendant  aer"  (hia  real 
by  the  initial  of  his  christian  name,  "W.,"  and  proceeded  to  h^^iii^^. 
execution  so  intitled,  it  was  held,  that  an  affidavit,  in  sup- 
port of  the  application  against  the  sheriff  for  not  returning 
the  fi.  fa.,  which  described  the  defendant  by  his  christian 

name  of  **WiUiam,"  could  not  be  read.     Shrimpton  v. 

Carter  (Jb)  is  an  authority  to  the  same  effect. 

Grty,  contr^ — The  affidavits  are  correctly  intitled. 
There  is  no  doubt,  from  the  affidavit  made  by  the  defendant, 
that  his  real  name  is  Frederick  Coulston  Prosser,  and  that 
he  is  the  party  whose  goods  have  been  seized.  There  can 
he  no  reason,  therefore,  why  the  affidavit  should  not  be 
D^e  in  his  true  name,  although  the  stat  3  &  4  Will.  c.  42, 
enables  the  plaintiff,  in  the  writ  and  declaration,  to  use  his 
initial  only. 

Per  Curiam  (c). — The  affidavits  are  not  properly  inti- 
^'^  in  the  cause.  The  rule  will  be  absolute  without  costs, 
the  defendant  undertaking  not  to  bring  any  action. 

Rule  absolute  accordingly. 

(a)  8  Dowl.  P.  C.  610.  (c)  Pollock,  C.  B.,  Parke,  B., 

(h)  3  Dowl.  P.  C.  648.  Aidersouy  B.,  and  Roifsy  B. 
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«^«»'  30.  Dixon  v.  Oliphant. 

A  role  for  an       JL  HIS  was  a  rule  for  an  attachment  against  the  plaintiff^  for 

attachment  for  ^  ^   ^  i        i»  .        j  xi- 

non-payment  of  non-payment  01  costs  pursuant  to  a  rule  ot  court  and  tne 
to^J*  mS^J's  Master's  allocatur  thereon.  The  defendant  had  previously 
allocatur  and      made  the  same  application  early  in  this  Term,  when  it  was 

rule  of  conrty  **  ^  •*»! 

was  refused,  on  refused,  on  the  ground  of  a  defect  in  the  service  of  the 

defTOtinOie  "  power  of  attorney ;  but  leave  was  given  him  to  make  a  fresh 

powcToUu**  application  when  a  better  service  should  have  been  effected, 

tomcy.    A  The  present  rule  was  accordingly  obtained  on  an  affidavit 

proper  service  ,  f»  j     /»     /•     l 

was  afterwards  of  a  proper  servicc  of  the  power  of  attorney,  and  of  a  fresh 
fresh  demand      demand  of  the  costs,  and  refusal  to  pay  them. 

of  the  costs  was 
made,  and  pay- 
ment again  re-        Pearson  shewed  cause,  and  contended  that  a  party  could 

fused  :—Held,  ,  /»i.i.jii  j  ji»j 

that  a  fresh  not,  alter  a  motion  of  this  kind  has  been  made  and  reiused, 
h«  ohtafned  fw  renew  that  motion  on  amended  materiab :  Levi  v.  Coyle  (a), 
^^attach-         £^  p^j.^^  Haskham  {b). 

Oliphant,  contrd,  was  stopped  by  the  Court 

Per  Curiam  (c). — There  is  no  weight  in  this  objection. 
In  the  cases  cited,  the  same  questions  were  brought  before 
the  Court  on  amended  materials ;  but  here  there  has  been 
a  fresh  demand  of  the  costs,  and  a  fresh  contempt,  after  a 
proper  service  of  the  power  of  attorney  has  been  effected. 
The  defendant  proceeds  upon  new  matter,  and  does  not 
bring  into  question  the  former  decision  of  the  Court. 

The  case  accordingly  proceeded  on  the  merits,  and  the 
rule  was  made  absolute. 

(a)  2  Dowl.  P.C.  (N.  S.),  933.  (c)  Pdlodty  C.  B.,  Parke^  B., 

(b)  1  Dowl.  P.  C.  (N.S.),  792.       Aldefson,  B.,  and  Roife,  B. 
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1846. 

Bbooke  r.  Spong  and  Others.  j^^^  19^ 

llEPLEVIN. — The  defendants  avowed  and  made  cogni-  The  defendants 
xanoe  for  12i  10*.,  being  twenty-six  weeks'  rent,  ending  h°^^^aTowed 
the  7th  March,  1844,  for  a  dwelling-house  held  by  the  for  rent  in 

.  airear,  the 

plaintiff  as  tenant  to  the  defendants,  William  Spong  and  plaintiff  piead- 

William  Spong  the  younger,  under  a  demise  theretofore  before  the  de-' 

made  by  them  to  the  plaintiff,  at  the  weekly  rent  of  9*.  7|d.  ^^^^  ^^^ 

Plea  in  bar,  that,  before  the  demise  in  the  avowry  and  premiaea,  R.  F. 

Tiraa  aeised  in 

oognizance  mentioned,  and  before  the  defendants,  William  fee,  and  by  his 
Spong  and  TVlUiam  Spong  the  younger,  had  any  thing  in  ^fe?^aiw 
the  said  dwelling-house,  to  wit,  on  the  14th  January,  1837,  '^'"^y  ('^^ 
one  Robert  Feamley  was  seised  in  his  demesne  as  of  fee  in  tress),  issuing 
the  said  dwelling-house  in  which,  &c ;  and  the  said  Robert  ^i^^,  for  to" 
Feamley,  being  so  seised  as  aforesaid,  afterwards,  and  before  I^^qUi  g^^^i 
the  Ist  January,  1838,  to  wit,  on  the  14th  January,  1837,  continue  his 

,  ,  ,  -  widow,  and 

duly  made  and  published  his  last  will  and  testament,  &c,   should  not 
and  thereby  gave  and  devised  unto  Sally  Feamley,  then  oth^eTman^wc. 
bemg  his  wife,  and  to  her  assigns,  for  her  natural  life,  in  9^P^  *  ^^^^^  ®"' 
case  the  said   Sally  should  so  long  continue  his  the  said  brothers.    The 
Bobert  Feamley's  widow,  and  not  live  with  any  other  leged  the  death 
man  except  a  father,  or  brother  or  brothers,  one  annuity  or  oat^aitering^hia 
yeariy  rent-charge  or  sum  of  £25  per  annum,  to  be  issuing  ^»  yi'hereby 
and  payable  out  of  the  said  dwelling-house,  (amongst  other  came  seised  of 
hereditaments),  and  to  be  paid  to  the  said  Sally  half-yearly,  and  oDntinued 
the  first  payment  thereof  to  be  made  at  the  end  of  six  J^/*\*^^ff^ 
months  to  be  computed  from  his  the  said  Robert  Feam-  order  to  avoid 
ley's  decease.     The  plea  then  stated,  that  the  will  gave  arrears  of  the 
powers  of  entry  and  distress  in  case  of  non-payment  of  the  ^r  th^rent*^ 
annuity ;  and  alleged  the  death  of  Robert  Feamley  on  the  n?en^>oned  in^ 
20th  January,  1837,  without  altering  his  will:  whereupon  /TfW,  that  the 
and  whereby  the  said  Sally  became  seised  as  of  freehold  of  the  nexed  by  the' 

will  to  the  gift 
of  the  annuity 

*v  t  eondiiion  mbtequetit ;  and  therefore  it  was  not  necessary  that  the  plea  in  bar  should 

*^  the  continaaiioe  of  the  widowhood,  &c. 

▼OL.  XV.  M  B«.  W. 
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1846.  said  annuity  or  yearly  rent-charge  or  sum  of  £25  per  annum, 
issuing  and  payable  as  aforesaid,  for  and  during  the  term  of 
her  natural  life,  in  case  she  should  so  long  continue  the  said 
testator's  widow,  and  not  live  with  any  other  man,  except  a 
father  or  brother  or  brothers,  and  payable  half-yearly,  &c., 
and  continued  so  seised  until  the  time  of  the  making  of  the 
payment  hereinafter  mentioned.  And  the  plaintiff  further 
says,  that,  before  the  said  time  when  &c,  and  during  the 
life  of  the  said  Sally,  to  wit,  on  the  26th  July,  1843, 127. 10*., 
being  half  of  the  said  annuity,  became  due  to  ihe  said 
Sally  for  the  half-year  ending  the  day  and  year  last  afore- 
said, and  continued  due  and  in  arrear  to  the  said  Sally  untU 
the  plaintiff  made  the  payment  hereinafler  mentioned. 
And  thereupon  afterwards,  while  the  said  last-mentioned 
sum  was  so  due  and  in  arrear  to  the  said  Sally,  and  afler 
all  the  rent  in  the  avowry  and  cognizance  mentioned  had 
become  due,  and  before  the  sjud  time  when  &c,  to  wit,  on 
the  8th  March,  1844,  she  the  said  Sally  gave  notice  of  the 
said  several  premises  to  the  plaintiff,  then  being  tenant  of 
the  said  dweUing-house  in  which,  &c.,  and  required  him  to 
pay  to  her  the  said  sum  of  12/.  10^.  in  the  said  avowry  and 
cognizance  mentioned,  in  payment  and  discharge  of  the  ssud 
sum  of  12/.  10^.,  so  then  due  and  in  arrear  to  her  as  afore- 
said, and  demanded  payment  thereof  from  the  plaintiff; 
wherefore  the  plaintiff,  in  order  to  prevent  certain  goods  of 
him  the  plaintiff,  then  being  in  and  upon  the  said  dwelling- 
house,  from  being  distrained  by  the  said  Sally  for  the  s^d 
sum  of  12/.  10^.,  so  then  due  and  in  arrear  to  her  as  afore- 
said, afler  all  the  said  arrears  in  the  said  avowry  mentioned 
had  accrued  due  as  therein  mentioned,  and  before  the  said 
time  when  &c.,  to  wit,  on  the  8th  day  of  March,  1844, 
paid  to  the  said  Sally  the  said  arrears  for  which  the  said 
distress  was  made,  as  in  the  avowry  and  cognizance  men- 
tioned, in  payment  of  the  sidd  sum  of  12/.  10^.,  so  then  due 
and  in  arrear  to  the  said  Sally  as  aforesaid.  And  so  the 
plaintiff  says,  that  nothing  of  the  said  12/.  lOf .  of  the  rent 
in  the  said  avowry  and  cognizance  mentioned,  was  in  airear 
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to  the  defendants,  William  Spong  and  William  Spong  the      ^  1846. 
younger,  in  manner  and  form,  &c.  Verification,  and  prayer 
of  judgment. 

^)ecial  demurrer,  assigning  for  causes,  that  it  does  not 
mffidently  appear  upon  the  face  of  the  plea  that  the  said 
SaUy  was  entitled  to  receive  the  half  of  the  sud  amiuity,  or 
any  part  thereof,  under  the  said  will  of  the  said  Robert 
Feamley,  or  that  the  plaintiff  was  justified  in  paying  her 
the  same  as  in  the  plea  mentioned,  or  that  such  payment 
was  other  than  a  voluntary  one;  inasmuch  as  it  is  not 
av^red  or  sufficiently  stated  in  the  plea»  that,  at  the  time 
when  the  said  half  of  the  said  annuity  became  due,  or  at  the 
time  of  the  payment  thereof  by  the  plaintiff  to  the  said 
SaUy,  she  was,  or  that  she  had  continued  to  be  from  the 
death  of  the  testator  Robert  Fearnley,  up  to  such  times 
respectively,  the  widow  of  the  said  Robert  Feamley ;  or  that 
Bhe  had  not  at  or  during  such  time  lived  with  any  other 
man  except  a  father  or  brother  or  brothers ;  in  any  or  either 
of  which  cases  the  smd  annmty  would  not,  according  to  the 
provifflons  of  the  said  wiU,  have  become  due  and  payable  to 
the  said  Sally.  And  that  it  is  not  alleged  in  the  plea  that 
the  j^ntiff  paid  the  smd  half  of  the  said  annuity  with 
the  consent  of  the  defendants,  whose  tenant  the  plaintiff 
was,  or  that  they  assented  to  such  payment  And  that  the 
laid  plea  amounts  to  a  plea  of  riens  in  arrere.  Joinder  in 
demurrer. 

The  case  was  argued  at  the  sittings  in  banc  after  last 
VTichaelmas  Term  (December  4),  by 

Robinson,  in  support  of  the  demurrer.—  This  plea  in  bar 
is  bod,  at  least  on  special  demurrer,  for  want  of  an  aver- 
meDt  that  the  wife  of  the  testator  continued  his  widow,  and 
did  not  live  with  any  other  man  except  a  father  or  brother 
or  brothers.     Dayrell  v.  Hoare  (a)  and  Fryer  v.  Coombs  (b) 

(a)  12  Ad.  &  £.  d66;  4  P.  &  {b)  11  Ad.  &  E.  403;  4  P.  & 
D.  114  D.  120, 

M  2 
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1846.^  are  distinct  authorities  to  shew,  that,  where  a  party  justifies 
in  a  right  which  he  claims  under  the  estate  of  a  tenant  for 
life^  he  is  bound  to  allege  the  continuance  of  the  life.  The 
same  doctrine  applies  to  this  case.  In  the  Doctrina  Placi- 
tandi,  p.  90,  there  is  a  passage  predsely  in  point: — **  Estate 
for  life  was  granted  to  a  feme  sole,  quamdiu  vixerit  sola; 
in  claiming  this  estate,  she  ought  in  pleading  to  shew  per- 
formance of  the  condition,  namely,  that  she  was  sole,  accord- 
ing to  the  condition."  Co.  Litt.  42.  a.,  and  214.  b.,  and  the 
case  of  Putbury  v.  TremUan  (a),  are  also  authorities  to  the 
same  effect.  The  argument  on  the  other  side  no  doubt  will 
be,  that  this  is  the  grant  of  an  absolute  estate,  defeasible 
only  by  matter  subsequent ;  but  the  authorities  referred  to 
shew  that  it  is  not  so,  but  that  it  is  a  conditional  limitation 
only.  It  is  like  the  case  of  a  lease  for  years,  if  A.  shall  so 
long  live,  in  which  case  the  continuance  of  the  life  ought  to 
be  averred:  Ingram  v.  TotMtt{h),  [Parkcy  B. — Ugktreit 
case  {c)  is  an  authority  against  you.]  The  doctrine  there 
stated  is  applicable  only  to  the  case  of  an  estate  which  has 
vested ;  and  there  the  averment  which  it  was  said  ought  to 
have  been  made,  viz.,  an  averment  of  the  exerdse  of  the 
office  for  the  support  of  which  the  annuity  was  ^ven,  dearly 
referred  to  matter  subsequent.  [Parke^  B. — In  Wynne  v. 
Wynne  (rf),  where  a  rent-charge  was  devised  to  A.,  so  long 
as  her  conduct  and  behaviour  should  be  discreet^  and  meet 
with  the  approbation  of  J.  S.,  the  Court  of  Conmion  Pleas 
were  of  opinion  that  the  discreetness  of  her  conduct  and  be- 
haviour, and  the  approbation  of  J.  S.,  were  conditions  sub- 
sequent, compliance  witii  which  need  not  be  averred  in  a  plea 
alleging  the  continuance  of  the  rent-charge.]  There  was  no 
direct  decision  in  that  case :  the  plaintiff  elected  to  amend. 
How  can  it  be  assumed  here  tiiat  the  widow  ever  b^an 
to  live  with  a  father  or  a  brotiier?— The  authorities  on  tiiis 
subject  are  collected  in  the  notes  to  Thwrsby  v.  FkaU{e). 

(a)  Dyer,  142  b.  {d)  2  Man.  &  Gr.  8;  2  Scott, 

\b)  2  Mod.  93.  N.  R.  278. 

(c)  7  Rep.  9.  («)  2  Sannd.  230  b. 
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Addison,  oontriL — ^In  this  case  the  annuity  vested  in  the      ^  184C. 
widow  immediately  on  the  death  of  the  testator ;  and  there- 
fore the  words  which  are  relied  upon  on  the  other  side 
amount  to  no  more  than  a  condition  subsequent.     That 
being  so,  according  to  the  rules  of  pleading,  the  continuance 
of  the  widowhood,  &c.  need  not  be  averred  by  the  plaintiff; 
if  there  has  been  a  breach  of  the  condition,  that  should 
ecMne  by  way  of  answer  from  the  defendant.     Putbury  v. 
Tremlian  is  no  authority  against  this  view  of  the  case ; 
the  present  point  was  not  determined :  it  appears  that  the 
averment)  that  the  widow  (to  whom  the  lands  were  de- 
wed dum  sola,)  continued  sole,  was  introduced  upon  the 
record  by  consent.     In  the  passage  cited  from  Co.  Litt. 
214.  b.,  the  only  question  considered  is,  whether  the  estate 
was  defeated  in  fact,  not  whether  an  averment  of  the  con- 
tinuance of  the  estate  was  necessary  in  pleading.     On  the 
other  hand,  Ughtredts  case,  and  Wynne  v.  Wynne,  are  direct 
authorities  in  favour  of  the  plaintiff.     And  in  Com.  Dig. 
Pleader  (C.  57),  it  is  said,  '^  Where  an  estate  or  interest 
passes  or  vests  immediately,  and  is  to  be  defeated  by  a  con- 
ation subsequent  or  matter  ex  post  facto,  be  it  in  the 
affirmative  or  n^ative,  or  to  be  performed  by  the  pliuntiff 
or  the  defendant  or  any  other,  performance  of  that  matter 
need  not  be  averred."  ....*'  If  a  grant  be  of  an  annuity  to 
A.  tin  he  be  advanced  to  a  benefice.  A.,  in  annuity,  need 
iwt  say  that  he  is  not  yet  advanced:  7  Co.  10  a,  b."     [He 
then  proceeded  to  argue  the  point  as  to  the  plea  amounting 
to  riens  in  arrere^  and  cited  Co.  Litt  303,  and  CecH  v. 
&mf  (a).] 

Robmsan  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  Cro.  Eliz.  140. 
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JQ46.  ^  Parke,  B. — The  question  on  this  case  arises  on  a  special 

demurrer  to  a  plea  in  bar.  The  avowry  is  for  rent  of  a 
dwelling-house,  12/.  lO^.,  due  to  the  defendants.  The  plea 
in  bar  is,  that,  prior  to  the  demise  in  the  avowry  mentioned, 
and  before  the  defendants  had  anything  in  the  dwelling* 
house,  one  Feamley  was  seised  in  fee,  and  by  will,  dniy 
executed,  gave  to  his  wife,  Sally  Feamley,  duriz^  the  term 
of  her  natural  life,  in  case  she  should  so  long  continue  his 
widow,  and  not  live  with  any  other  man,  except  a  father  or 
brother  or  brothers,  a  rent-charge  of  25/.  per  annum,  issu- 
ing out  of  the  dwelling-house,  payable  half-yeariy>  the  first 
payment  to  be  made  at  the  end  of  six  months  after  his  de- 
cease, with  power  of  entry  and  distress.  The  plea  thai 
avers  that  Feamley  died  seised,  leaving  his  wife  surviving; 
that  she  continued  seised  until  the  time  of  payment;  that 
half  a  year's  annuity  was  in  arrear  to  her;  that  the  plain* 
iiSy  to  prevent  his  goods  being  (^strained,  piud  the  amount 
to  her,  and  so  nothing  of  the  rent  distrained  fisr  was  in 
arrear.  To  this  plea  in  bar  there  is  a  special  demorrer, 
assigning  for  cause  (inter  alia),  that  the  right  of  the  wife 
did  not  sufficiently  appear. 

On  consideration  of  the  arguments  and  authorities^  we 
are  of  opinion  that  the  objection  ou^t  not  to  prevaiL  It 
is  no  doubt  an  established  rule,  that  one  who  derives  a 
title  or  excuse  under  another  who  has  a  particular  estate^ 
must  shew  the  continuance  of  that  estate  (a);  and  the 
question  is,  whether  this  plea  in  bar  does  so  sufiSciently. 
We  think  it  does.  That  the  life  of  the  annuitant  continued 
is  expressly  averred ;  but  it  was  argued  by  Mr.  Jtcinuan, 
that  it  must  be  alleged  also  that  she  continued  sole,  and 
resided  as  required  by  the  will.  We  are  of  ofHnion  tiiat 
this  objection  ought  not  to  prevail.  We  do  not  rest  the 
answer  to  the  objection,  on  the  ground  that  there  is  an  aver- 
ment of  the  performance  of  the  condition  by  necessary 
implication;  because,  although  it  is  stated  that  the  wife 

(a)  1  Wms.  Saond.  235,  n.  8. 
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continued  seised  HU  the  time  of  payment^  which  certidnly  1345^ 
woaU  be  a  sufficient  ayerment  of  the  continuance  of  tlie 
estate  on  general  4^murrer;  Dyer,  304  b,  Scainter  v. 
Johnson  (a)  I  it  is  doubtful  whether  it  would  be  good  on 
special  demurrer:  see  Lord  Hales  opinion  in  Harlow  v. 
BradnaXf  as  reported  in  3  Keble,  151.  But  the  reason 
why  we  think  the  objection  imtenable  is,  that,  upon  the 
weight  of  authority,  the  condition  is  a  condition  subse- 
quent, in  defeasance  of  the  estate  in  the  annuity,  and  not 
a  condition  precedent;  and  the  breach  of  such  condition 
ought  to  be  shewn  on  the  other  side.  There  is  no  doubt 
a  position,  cited  from  a  book  of  great  authority,  the  Doc- 
trina  Placitandi  (6),  that,  where  an  estate  for  life  is  grant- 
ed to  a  feme  sole  quamdiu  vixerit  sola,  in  clidming  the 
estate,  she  ought  to  shew  performance  of  the  condition, 
that  she  was  sole ;  but  there  are  many  authorities  to  the 
contrary:  and  it  is  laid  down  as  clear  law  in  UffhtrecTs 
tose  {c\  and  in  Plowden,  33,  in  the  case  of  CoUhirsi  v. 
Bgushin,  that  when  the  condition  is  subsequent  to  the 
estate,  and  goes  in  defeasance  of  it,  it  shall  be  pleaded  by 
lum  who  win  take  benefit  by  the  defeasance ;  as  if  an  an- 
nmty  be  granted  to  one  until  he  shall  be  promoted  to  a 
benefice,  he  shall  have  a  writ  of  annuity,  without  shewing 
that  he  is  not  advanced,  for  this  goes  in  defeasance  of  the 
annuity,  and  ought  to  be  shewn  by  him  who  will  benefit  by 
the  defeasance ;  and  accordingly  it  was  decided  in  that  case, 
hj  the  majority  of  the  Judges,  that  where  an  estate  for  the 
term  of  life  was  granted  to  the  defendant,  if  he  would  inha-- 
Ut  and  reside  during  the  term,  that  was  a  condition  subse- 
jnent  to  the  estate,  and  in  defeasance  of  it;  and  no  averment 
of  the  performance  of  the  condition  was  necessary  by  the 
party  pleading  the  estate  for  life.  The  case  of  Wynne  v. 
Wynne  (</)  is  to  the  same  effect ;  and,  on  the  authority  of 

(a)  Sir  Tho6.  Jones,  227.  in  it  than  in  any  book  he  knew.  J 

(b)  The  opinion  of  Lord  C.  J.  (c)  7  Rep.  9  b. 
WUUs,  2  Wils.  88,  was,  that  \d)  2  Man.  &  Gr.8. 
there  was  more  law  and  learning 
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1846.  these  cases^  we  must  hold  that  the  estate  for  life  did  vest  on 
the  testator's  death,  and  was  liable  to  be  defeated  by  the 
widow's  marriage,  or  her  residence  .in  the  manner  pro* 
hibited  in  the  will ;  and  consequently  that  the  plea  in  bar 
is  good. 

Judgment  for  the  plainti£ 


Jan,  21.  I^^E  d.  The  Marquis  of  Bute  w.  Guest,  Bart 

A.  agreed  to  X  HIS  action  was  brought  to  recover  back  from  the  de- 
teke^  piece  of  f^i^dant  the  land  and  premises  mentioned  in  the  following 
lSf;ty"'to build  agreement.— 

thereon  such 

giAsshofues'y  '^  Memorandum  of  an  agreement  made  the  24th  day  of 

forworkmen ,  J^^^^^,  1 824,  between  David  Stewart,  of  Great  RussellHstreet, 
and  other  erec-   Jn  the  countv  of  Middlesex,  the  accent  for  and  on  the  behalf 

tions  necessary  "  \ 

for  carrying  on  of  the  Most  Honorable  John  Crichton  Stewart,  Marquis 
a  glass  mana-  ^^  Butc  and  Earl  of  Dumfries,  of  the  one  part,  and  Josiah 
s^uid  tWniT  J^^°  Guest,  of  Dowlais,  in  the  county  of  Glamorgan^  iron- 
fit,  for  sixty-  master,  and  William  Jones,  of  Cardiff,  in  the  same  county, 

one  years,  at  a         , 

certain  rent;  miller,  of  the  Other  part,  as  follows: — 
pay  therent.  to       "  Lord  Bute  agrees  to  grant  to  Messrs.  Guest  and  Jones^ 

totii?  *  '"^"  ^^^  agree  to  take  of  his  lordship,  all  that  piece  or  parcel  of 

ner,  and  not  to  land  ou  the  east  side  of  and  fronting  the  towing-path  of  the 

mises  for  any  Cardiff  canal,  and  part  of  the  Cardiff  moors,  in  the  parish 

^7^"^  of  St.  Mary,  Cardiff,  in  the  s^d  county  of  Glamorgan,  con- 

manufactory  tainiug  in  front,  next  the  said  towing-path,  and  at  the  back 

during  the  .        . 

term.  A  lease  or  east  part,  300  feet,  and  being  in  depth  on  the  north  and 
part  to  be  exe-  Bouth  side  thereof  436  feet,  the  same  being  400  feet  from 
S^wTth"     *^®  °^^^  ^^^  ^^  S"*  William  Smith's  coal-yard  there ;  with 

the  agreement, 

in  which  should 

be  inserted  all  usual  covenants  i—Held,  that  this  agreement  did  not  warrant  the  insertion  in  tiie 

lease  of  an  affirmative  covenant  by  the  lessee,  that  he  wmld  carry  on  the  holiness  of  a  glass 

manufiictory  on  the  demised  premises  during  the  term. 


\ 
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fall  power  and  liberty  to  build  thereon  such  and  so  many 
warehouses,  glasshouses,  storehouses,  kikis,  dwelling-houses 
for  workmen,  not  exceeding  five  to  each  cone,  and  other 
erecticms  necessary  for  the  purpose  of  carrying  on  a  glass 
manufactory,  as  they  shall  think  fit;  to  hold  from  this  day, 
for  the  term  of  sixty-one  years,  at  the  dear  yearly  rent  of 
Z\L  10«.,  to  be  paid  quarterly,  the  first  quarterly  payment 
to  be  made  on  the  29th  day  of  September  uext.  Messrs. 
Guest  and  Jones  agree  to  pay  the  rent  free  from  all  taxes, 
rates,  and  deductions  whatsoever;  they  further  agree  not  to 
rue  the  premUes  for  any  other  purpose  than  a  glass  manufac^ 
tmf  during  the  term  ;  they  also  agree,  at  their  own  cost,  to 
eiecnte  all  the  buildings  and  works  erected  on  the  premises 
in  a  good,  substantial,  and  workmanlike  manner,  having 
power  from  time  to  time  to  alter  the  buildings  for  the 
purposes  of  the  trade ;  the  buildings  so  altered,  or  as  ori- 
^nally  erected,  so  to  be  kept  and  delivered  up  by  Messrs. 
Guest  and  Jones,  in  good  and  sufficient  repair.  Lord  Bute 
to  have  power  to  resume  the  possession  of  such  part  of  the 
prenuses  as  he  may  require  for  any  improvement  he  may 
wish  to  make,  either  for  the  enlarging  the  canal,  or  other- 
wiae  for  the  improvement  or  removal  of  it,  giving  Messrs. 
Guest  and  Jones  a  quantity  of  land  equal  to  that  resumed, 
•djdning  on  the  east  side  of  the  said  piece  or  parcel  of 
ground  hereby  agreed  to  be  let,  and  of  equal  width,  and 
paying  them  such  a  sum  for  the  improvements  they  may 
ba?e  made  as  arbitrators  mutually  chosen,  or  their  umpire, 
shall  award.  A  lease  and  counterpart  to  be  entered  into  in  con^ 
forndiy  with  this  agreement^  wherein  shall  be  inserted  all  usual 
ffnenaniSy  clauses,  and  provisoes.  Thb  agreement  is  entered 
into  subject  to  Lord  Bute's  approbation.  As  witness  the 
hands  of  the  parties. 
**  Sgned  by  the  said  Davidl 
Stewart  and  Wm.  Jones,  I  Bute.         "  ^'  Stewart. 


1846. 


in  the  presence  of  Wm. 
BielL 


*'  For  Guest  and  Self, 
"  Wbi.  Jones.** 
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1846.  Shordy  after  the  execution  of  this  agreement^  it  was 

arranged  that  the  defendant  should  be  the  sole  leaeee,  and 
he  accordingly  took  possession  under  the  agreement. 

The  ejectment  was  brought  upon  an  alleged  breach  of  the 
agreement  on  the  part  of  the  defendant.  It  was  subse- 
quently agreed  upon  to  refer  the  action,  and  the  following 
order  of  reference  was  drawn  up.  [The  case  then  set  out 
an  order  of  reference  made  in  the  cause,  whereby  it  was 
ordered  that  all  further  proceedings  in  the  action  should  be 
stayed,  and  tliat  it  should  be  referred  to  a  conveyancer, 
being  a  barrister,  and  to  be  named  by  the  Solicitor-Greneral 
for  the  time  being,  to  settle  the  terms  of  the  lease  to  be 
granted  by  Lord  Bute  to  the  defendant,  under  the  terms  of 
the  above-mentioned  agreement;  and  that  Lord  Bote  should 
execute  such  lease  so  to  be  settled,  and  that  the  defendant 
should  accept  it,  and  execute  a  counterpart  thereof,  and 
give  to  Lord  Bute  his  personal  indemnity  against  any  claim 
of  the  said  William  Jones,  or  any  person  or  persona  ckam- 
ing  under  him.]  Application  was  made  to  the  Solicited- 
General  for  the  time  being  to  appoint  a  barrister  to  settle 
the  terms  of  the  lease  mentioned  in  the  above  order;  and 

Mr. was  chosen  by  the  Solidtor-General  for  thai 

purpose.     The  following  is  a  copy  of  the  lease  approved  of 

by  Mr. ^  as  the  form  in  which  it  is  his  intention  to 

award  that  the  lease  should  be  executed : — 

[The  case  then  set  out  the  draft  leasee  in  which  was 
contained  the  following  covenant  on  the  part  of  the  de- 
fendant:]— 

'^  And  further,  that  he  the  said  Sir  J.  J.  Guest^  hia  execu- 
tors, administrators,  and  assigns,  shall  and  will  at  all  times 
during  the  said  term  [of  sixty-one  years]  hereby  granted, 
use,  exercise,  and  carry  on,  or  cause  and  procure  to  be  used, 
exercised,  and  carried  on,  in  and  upon  the  said  demised 
premises,  the  trade  and  business  of  a  glass  manufactory,  and 
shall  not  nor  wiU  at  any  time  during  the  said  term  use  the 
said  premises  or  any  part  thereof,  or  permit  or  suflfer  the 
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nme  or  any  part  thereof  to  be  nsed^  for  any  other  purpose 
than  a  glaaa  mamifactoryy  without  first  obtaining  the  license 
or  consent  in  writing  of  the  said  Marquis  of  Bute,  his  heirs 
er  asBignSy  under  his  or  iheir  hand  or  hands.'' — There  was 
abo  a  proidso  for  re-entry  by  the  lessor^  his  heirs  and  as- 
igasy  in  case  (amongst  other  things)  the  said  Sir  J.  J. 
Guest,  las  executors,  administrators,  or  assigns,  should  not 
It  all  timea  during  the  said  term,  use,  exercise,  and  carry 
OD,  or  cause  or  procure  to  be  used,  exercised,  and  carried 
OD  on  and  upon  the  demised  premises,  the  tmde  and  bufiiness 
rfaglassmamifactory. 

The  defendant  contends,  that  the  covenant  contained  in 
flie  lease,  binding  him  to  carry  on  during  the  term  the 
bonness  of  a  glass  manu&ctory,  is  improper,  and  ought  not 
to  be  inserted  in  the  lease.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  proposed  covenant,  binding 
the  defendant  to  carry  on  the  trade  during  the  term,  is  to 
&na  part  of  the  lease  or  not 

K  the  Court  should  decide  the  above  question  in  the 
iffinnative,  the  covenant  is  to  stand.  If  in  the  negative, 
the  lease  is  to  be  remitted  back  to  the  arbitrator  for  re-con- 
lideradon(a). 


1846. 


H^.  P.  Woody  for  the  lessor  of  the  plaintiff,  argued  that 
the  intention  of  the  parties,  to  be  collected  from  the  whole 
of  their  agreement,  was,  that  the  lessee  should  be  bound  to 
boOd  upon  the  demised  premises  erections  suitable  for  a 
^nm  manufactory,  and  to  use  them  for  that  purpose  during 


(a)  The  defendant  had  obtain- 
^  a  role  to  shew  caase  why  he 
should  not  have  leave  to  revoke 
iustobmisnon,  and  why,  if  neces- 
*I7»  the  order  of  reference  and 
the  appointment  of  the  arbitrator 
^nld  not  be  set  aside.  On  the 
<ii8CQS8ion  of  that  mle,  it  was 


agreed  between  the  parties  that 
it  should  be  enlarged,  and  that  a 
special  case  shonld  be  stated  for 
the  opinion  of  the  Court,  on  the 
question  whether  the  above  cove- 
nant was  a  proper  one  to  be  in- 
serted in  the  lease. 
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1846.  the  term :  and  that  the  rule  of  equity  was,  that,  if  such  an 
intention  could  be  reasonably  inferred  from  the  whole  in- 
strument taken  together,  although  it  was  not  stated  in 
express  terms,  the  Court  would  give  effect  to  it,  by  requir- 
ing the  introduction  into  the  lease,  to  be  executed  in  pur- 
suance of  the  agreement,  a  covenant  to  that  effect.  He 
cited  and  referred  to  the  following  authorities : — Fenner  y. 
Hepburn  (a),  Webb  v.  Plummer  (ft).  Earl  of  Shrewdnary  v. 
Gould  (c),  Duke  of  St.  Albans  y.  ElHs  (<f),  Sampson  v. 
Easterby  (e),  Saltoun  v.  Houston  (/). 

Crompton,  for  the  defendant,  was  stopped  by  the  Court. 

Pollock,  C.  B. — The  question  is,  whether,  on  the  agree- 
ment between  these  parties,  we  are  to  infer  that  it  was  the 
intention  of  both  parties  that  Sir  John  Ghiest  should  enter 
into  this  covenant,  and  be  bound  thereby.  Mr.  fFoocTs  argu- 
ment consists  of  two  parts :  First,  that,  although  this  inten- 
tion is  not  expressed  in  terms,  still,  if  it  is  to  be  collected  from 
the  whole  instrument  that  such  was  the  intention  of  the  par- 
ties, a  Court  of  equity  will  carry  it  into  effect ;  and  the  cases 
he  has  cited  abundantly  support  that  proposition.  But  the 
other  branch  of  his  argument  is  also  to  be  established; 
namely,  that  it  can  be  collected  that  such  was  the  intention 
of  these  parties;  and,  in  my  opinion,  no  sufficient  argu- 
ment has  been  advanced  to  shew  that  such  was  their  inten- 
tion. I  do  not  see  anything  to  shew  that  Sir  John  Ghiest 
had  any  intention  so  to  bind  himself,  or  that  Lord  Bute 
had  any  reason  so  to  expects  The  parties  expected  that 
the  trade  of  a  glass  manufactory  would  be  carried  on  upon 
the  premises,  because  they  thought,  no  doubt,  that  trade 
would  be  profitable ;  but  they  never  intended  that  the  les- 

(a)  2  Y.  &  C.  Ch.  C.  159.  (d)  16  East,  352. 

{b)  2  B.  &  Aid.  746.  (e)  9  B.  &  C.  505. 

(c)  Id.  487.  (/)  1  Bing.  433, 
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neB  should  be  bound  to  carry  It  on  at  all  eventB,  during  this 
long  tenn,  at  any  loss.  Looking  at  the  agreement  set  out 
bthe  case,  there  is  nothing  to  lead  me  to  suppose  that  there 
WIS  any  such  intention  as  would  be  effectuated  by  this 
oorenant.     I  think,  therefore,  that  it  ought  not  to  stand. 


1846. 


Pabke,  B. — I  am  of  the  same  opinion.    Nothing  is  to  be 
iDtroduced  into  the  lease  as  matter  of  covenant,  beyond 
the  precise  stipulations  contained  in  the  memorandum  of 
agreement,  unless  we  can  make  out  clearly  that  the  par- 
ties intended  something  more  than  they  have  expressed 
thereby.     I  cannot  see  that  they  did.     No  doubt,  both  of 
them  expected  that  the  trade  would  be  carried  on — ^that  it 
vould  be  a  pro6table  business ;  and  both  parties  intended 
it  ahonld  be ;  but  not  that  the  lessees  should  be  bound  to 
eurj  it  on  for  the  whole  term  of  sixty-one  years,  under  all 
dzcamstances.     No  more,  therefore,  is  to  be  put  into  the 
lease  than  the  actual  terms  of  the  agreement.     Then  no- 
thbg  turns  on  the  practice  of  conveyancers,  because  it  is  ad- 
nutted  this  is  an  imusual  case. 


Platt,  B. — It  seems  to  me  that  the  arbitrator  has  mis- 
coQstraed  the  meaning  of  the  parties.  All  the  cases  which 
We  been  cited  only  establish  the  well-known  principle, 
that  the  intention  of  the  parties  is  to  be  collected  from  the 
whole  of  the  instrument.  And  the  question  here  is,  no 
doubt,  what  was  the  meaning  of  these  parties,  as  they  have 
expressed  it  in  the  agreement — looking  at  the  whole  docu- 
i&ent  to  ascertain  it.  [His  Lordship  read  the  agreement] 
Ido  not  see  that  it  differs  from  the  case  of  any  ordinary  lease 
which  may  be  granted  of  a  dwelling-house,  with  an  agree- 
loent  by  the  lessee  to  repair,  and  not  to  carry  on  a  particular 
trade  on  the  premises.  Must  he  necessarily  dwell  in  it,  and 
use  it  as  a  dwelling-house  during  the  term  ?  Surely  he  may 
shut  it  up  if  he  pleases :  but  the  security  to  the  landlord  is, 
that  the  tenant  must  pay  the  rent,  and  therefore  that  it  is 
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his  interest  so  to  use  it.  The  landlord  may  indeed  limit  that 
use:  and  so  here,  the  landlord  reckons  on  its  being  the 
interest  of  die  lessees  to  use  the  premises  as  a  glass  naannt- 
factory,  and  limits  the  use  of  them  to  that  purpose:  no- 
thing more.  If  the  covenant  which  is  now  suggested  was 
meant  to  be  part  of  the  terms  of  the  agreement,  why  was  it 
not  expressly  stated?  Surely  so  important  a  stipulation 
would  have  been  expressed  in  terms.  We  ought  not,  there- 
fore, to  extend  the  agreement  beyond  its  ordinary  meaning, 
merely  on  a  speculation  that  such  was  the  intention  or  the 
expectation  of  the  parties.  Lord  Bute  has  not  exacted  an 
agreement  to  that  effect  from  the  defendant,  and  thereforo 
he  cannot  be  so  bound. 


The  case  was  accordingly  referred  back  to  the  arbitrator 
for  re-consideration. 


Jan.  %4t. 

Wbere  there  la 
a  demise  to  A. 
and  B.  for  a 
term,  and  B. 
holds  OTer  after 
the  eipiratioa 
of  the  term, 
without  A/s 
assent,  A.  is 
not  liable  for 
rent  becoming 
due  during 
SQch  holding 
over. 


Draper  v.  Crofts  and  Bartlett. 

Assumpsit  for  use  and  occupation  of  a  messuage,  cot- 
tage, &C.  The  defendant  Crofts  pleaded  non-assumpsit,  and 
payment ;  the  defendant  Bartlett  suffered  judgment  by  de- 
fault. 

At  the  trial,  before  PlaUy  B.,  at  the  last  Somersetshire 
assizes,  it  appeared  that  the  plaintiff  had  let  the  premises 
to  the  two  defendants  by  a  written  agreement^  for  three 
years,  from  Lady-day,  1840,  to  Lady-day,  1843.  Tlie  de- 
fendant Bartlett  alone  actually  occupied  the  premises,  and 
paid  the  rent ;  and,  afler  the  expiration  of  the  three  yean^ 
he  held  OTcr  down  to  the  year  1845.  There  was  no  evi- 
dence of  any  assent  of  Crofls  to  this  holding  over;  and  the 
only  evidence  offered  to  shew  his  knowledge  of  it  was  the 
following  letter,  which  was  written  and  sent  to  him  by  the 
plaintiff's  attorney,  on  the  2nd  of  March,  1844 : — 
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"  Sir, — I  beg  to  call  on  you  for  payment  of  43/.  15^.,         1846. 
remaining  due  from  you  and  Mr.  Theophilus  BartLett  for 
rent  of  Mr.  Diaper^s  premises,  up  to  Christmas  last,  and  I 
bope  to  receive  it  next  Thursday. 

"  I  am,  &C'' 

The  defendant  returned  no  answer  to  this  letter ;  and  its 

leoeption  in  evidence  was  objected  to  on  his  part,  on  the 

groond  that  it  furnished  no  evidence  against  him.     The 

ksmed  Judge,  however,  received  it.    It  was  objected  also, 

thftt  without  some  proof  of  assent  by  the  defendant  to  the 

Wding  over  by  his  co*tenant,  he  could  not  be  made  liable 

fcNT  the  payment  of  rent  which  accrued  due  afler  the  expira- 

&Q  of  the  original  term ;  and  Christy  v.  Tancred  (a)  and 

T(mcred  v.   Christy  (b)  were  cited.     The  learned  Judge 

declmed  to  nonsuit,  and  left  it  to  the  jury  to  say  whether 

the  defendant  Crofls  had  assented  to  Bartlett's  holding  over 

tlie  premises.     The  jury  found  that  he  did,  and  the  plaintiff 

had  a  verdict,  damages  29L  9s. 

GreentDoody  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds,  first,  that  the  letter  had 
l)een  improperly  admitted;  and  secondly,  that  the  verdict 
W8  not  warranted  by  the  evidence. 

Butt  and  Phinn  now  shewed  cause. — There  is  no  ground 
or  saying  that  a  letter  of  this  nature,  being  shewn  to  have 
^ome  to  the  hands  of  the  defendant,  is  not  admissible  in  evi- 
dence against  him>  [Parke^  B. — Supposing  it  to  be  so,  I 
can  Bee  no  evidence  sufficient  to  render  the  defendant  liable. 
Here  is  nothing  to  shew  that  he  assented  to  the  holding 
over  by  his  oo-tenant,  Bartlett;  and  then,  if  Christy  v. 
Tancred  be  law,  it  is  clear  that  one  tenant  cannot  bind  his 
co-tenant  merely  by  holding  over.]     That  case  has  been 

(a)  9  M.  &  W.  488.  {b)  12  M.  &  W.  816. 
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1846.  doubted,  and  has  been  reviewed  in  the  court  of  error. 
[Parke,  B. — The  Court  of  Exchequer  Chamber  awarded  a 
venire  de  novo>  on  the  ground  that  the  &ctB  were  not  soffi* 
ciently  stated  on  the  face  of  the  special  case,  to  raise  the 
question  for  their  decision.  If  they  had  thought  that  one 
joint-tenant  or  tenant  in  common  could  bind  his  companion 
by  holding  over  without  his  consent,  they  would  not  have  di- 
rected a  venire  de  novo,  in  order  to  have  the  fact  of  assent 
or  the  contrary  found  by  the  jury.  The  case  in  error  is^ 
therefore,  in  effect,  a  decision  in  support  of  the  law  as  bud 
down  by  this  Court  in  Christy  v.  TancredL^  The  letter, 
coupled  with  the  other  evidence  in  the  case,  was  some  proof 
of  the  defendant's  assent,  which  the  learned  Judge  was  right 
in  submitting  to  the  jury. 

Greentooody  in  support  of  the  rule,  was  stopped  by  the 
Court 

Pollock,  C.  B. — The  rule  must  be  absolute  for  setting 
aside  this  verdict,  on  the  groimd  of  its  being  entirely  un- 
warranted by  the  evidence.  There  is  nothing  at  all  from 
wluch  the  jury  were  warranted  in  inferring  that  the  defend- 
ant Crofts  was  liable  to  pay  for  the  use  of  the  premises  after 
Lady-day,  1843. 

Parke,  B. — I  am  of  the  same  opinion.      This  was  &. 
verdict  without  any  reasonable  evidence  to  support  iU 
With  respect  to  the  letter,  it  seems  to  me  that  Crofts,  who 
stood  at  that  time  in  the  situation  of  a  mere  stranger,  was 
not  bound  to  return  any  answer  to  the  demand  for  rent 
Whether  it  was  strictly  admissible  or  not,  it  is  hardly  ne- 
cessary to  say.     There  was  a  difference  between  the  late 
Lord  Abinger  and  the  other  members  of  the  Court  on  thiA 
very  point.     The  Lord  Chief  Baron  thought  that  a  let- 
ter such  as  this  was  not  admissible  at  all ;  others,  that  it 
was  admissible,  but  not  worth  anything  when  admitted. 
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My  own  opinion  \a,  that  no  attention  at  all  need  be  paid  to 
a  letter  asking  for  ixioney  which  the  party  does  not  owe :  it 
b  a  different  case  if  he  is  bound  by  circumstances^  or  by  his 
situation,  to  return  an  answer.  I  think,  therefore,  not  that 
such  evidence  is  absolutely  inadmissible,  but  that  it  is 
worth  very  little  when  admitted.  The  rule  will  therefore 
be  absolute,  on  the  ground  that  the  verdict  was  not  sup- 
ported by  the  evidence  in  the  case. 


1846. 


Platt,  B.,  concurred. 


Kule  absolute. 


The  Attobney-Genebax  v.  Briant. 

1  HIS  was  an  information  filed  by  the  Attorney-General 
(gainst  the  defendant,  a  paper  manufacturer,  to  recover 
penalties  under  the  Excise  Acts,  for  sending  out  paper 
without  entering  the  true  amounts  in  the  book  delivered  to 
the  Excise,  and  for  removing  paper  from  his  mill  without 
proper  wrappers,  and  without  its  being  duly  labelled.  Plea, 
Not  guilty. 

At  the  trial,  before  Pollocky  C.  B.,  at  the  Middlesex  sit- 
tings after  Michaelmas  Term,  1844,  a  witness  who  waa 
caUed  on  the  part  of  the  Crown  was  asked,  in  cross-examin- 
ition,  this  question,  "  Did  you  give  the  information  ?"  The 
question  was  objected  to  by  the  counsel  for  the  Crown,  and, 
after  argument,  was  disallowed  by  the  Lord  Chief  Baron. 

In  Hilary  Term,  1845,  Montagu  Chambers^  for  the  de- 
foidant,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  evidence  objected  to  had  been  improperly  rejected. 

The  Attorney^ General,  the  Solicitor-General,  Jervis,  and 
J*  Wilde  shewed  cause  in  last  Michaelmas  Term  (Nov.  21). 

VOL.  XV.  N  M.  w. 


Jan.  26. 

In  an  infoima- 
tion  by  the 
Attorney-Ge- 
neral for  a 
breach  of  the 
revenue  laws,  a 
witness  for  the 
Crown  cannot 
be  asked,  in 
cross-examina- 
tion, "  Did  you 
g^ve  the  infor- 
mation ?" 

For  the  rule 
of  public  policy, 
which  protects 
a  witness  from 
being  asked 
such  questions 
as  would  dis- 
close the  in- 
former, if  he 
be  a  third  per- 
son, equally 
applies  to  ques^ 
tions  which 
would  disclose 
whether  the 
witness  is  him- 
self the  in- 
former. 
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1846.  — The  question  which  the  Court  is  called  upon  to  decide  in 
this  case  is  one  which  involves  a  principle  of  considerable 
importance ;  namely^  whether  the  rule  of  policy  which  has 
long  prevailed,  and  which  operates  as  a  protection  to  the 
channels  of  communication  to  the  agents  of  the  government, 
extends  also  to  protect  a  witness  from  answering  questions, 
the  tendency  of  which  is  to  elicit  that  he  was  himself  the 
source  of  the  information  given  to  the  government,  and  on 
which  it  has  acted  in  instituting  penal  proceedings.  The 
manner  in  which  the  point  was  put  on  moving  for  this  rule 
was  this:  that  the  right  which  the  defendant  has  to  test 
the  credit  of  a  witness  for  the  Crown — to  ascertain,  by  in- 
quiry into  his  motives  and  actions,  whether  he  is  the  witness 
of  truth, — ^is  a  right  which  ought  to  prevail  over  the  right 
of  the  government  to  prevent  the  discovery  of  the  channels 
of  their  information.  But  the  answer  to  that  argument 
appears  to  be,  that  where  a  rule  of  evidence,  whose  object  is 
to  protect  the  public,  comes  into  conflict  with  one  designed 
for  individual  benefit  or  protection  only,  the  latter  must 
give  way  before  the  public  good.  It  is  clear  that  the  right 
of  a  party  to  a  suit,  to  inquire  into  the  credit  of  an  adverse 
witness,  is  not  a  principle  of  so  ruling  and  paramount  a 
nature  as  that  every  other  rule  of  evidence  must  bend  to  it. 
The  case  of  a  confidential  communication  by  a  client  to  his 
attorney  is  an  instance  where  it  is  made  subordinate  to 
another  principle,  which  prevails  for  the  public  good.  And 
therefore,  d  fortiori,  in  cases  of  treason  and  other  state 
prosecutions,  in  which  the  public  good  is  involved  far  more 
extensively,  the  public  principle  ought,  when  they  come 
into  competition,  to  prevail  over  the  private  one.  It  is 
said,  however,  that  the  rule  of  protection  in  these  cases, 
which  is  admitted  to  exist,  applies  only  to  protect  the 
channels  of  communication  to  the  government ;  and  so  that, 
although  it  is  conceded  that  a  witness  could  not  be  asked 
whether  H.  B.  gave  him  the  information,  A.  B.  himself 
may,  with  the  view  of  discrediting  Ids  testimony,  be  asked 
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the  question,  whether  he  gave  the  information.     But  the         1846. 
one  question  is  just  as  much  within  the  proliibition  arising      l'    ^n 
from  public  policy  as  the  other ;  and  if  it  were  not  so,  the  ^' 

rule  would  be  utterly  useless,   because   each   witness  in 
torn  might  be  subjected  to  the  same  inquiry,  until  the  in- 
former was  at  length  discovered.     Eyrey  C.  J.,  thus  lays 
down  the  rule  in  Hardy^s  case  (a) :  "  My  apprehension  is, 
that  among  those  questions  which  are  not  permitted  to  be 
isked,  are  all  those  questions  which  tend  to  the  discovery  of 
the  channels  by  whom  the  disclosure  was  made  to  the 
officers  of  justice ;  that  it  is,  upon  the  general  principle  of 
the  convenience  of  public  justice,  not  to  be  disclosed ;  that 
oS  persons  in  that  situation  are  protected  from  the  disco- 
very."   Butter^  J.,  adopts  the  same  principle.    He  says  (4), 
"My  Lord  Chief  Justice  and  my  Lord  Chief  Baron  both 
«y,  the  principle  is,  that  the  discovery  is  necessary  for  the 
purpose  of  obtaining  public  justice ;  and  if  you  call  for  the 
^me  of  the  informer  in  such  cases,  no  man  will  make  a  dis- 
covery, and  public  justice  will  be  defeated."     In  Phillipps 
on  Evidence,  VoL  1,  p.  177,  (9th  edit),  the  rule  is  thus 
stated:  "  The  discovery  of  truth  in  inquiries  necessary  for 
the  administration  of  criminal  justice,  and  also  where  the 
rights  of  private  individuals  are  concerned,  is  an  object 
which,  however  desirable  in  itself,  may  nevertheless  be 
counterbalanced  by  mischiefs  arising  from  disclosures  which 
would  be  prejudicial  to  public  interests :  hence  the  danger 
of  such  disclosures  has  been  deemed  in  particular  instances 
to  adequate  ground  for  the  rejection  of  evidence.     It  will 
not  be  allowed  to  examine  witnesses  in  criminal  prosecu- 
tions as  to  information  given  by  them  to  government  for 
the  discovery  of  offenders  against  the  law :  the  names  of 
persons  who  are  the  channels  by  which  detection  is  made 
we  not  to  be  disclosed.     This  is  not  the  privilege  of  the 
witness,  but  may  be  justly  called  a  public  privilege,  on 

(a)  24  St.  Tr.  816.  (6)  Id.  818. 

m2 
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1846.        account  of  its  importance  to  the  public.     It  is  observed  by 
Att.-Gbn.     courts  of  justice  on  a  principle  of  public  policy,  and  from 
regard  to  public  interests." 

It  appears,  then,  from  these  authorities,  that  the  com- 
munication which  the  law  intends  to  protect  is,  any  com- 
munication by  any  person,  which,  if  it  became  generally 
known,  might  expose  him  to  vengeance  or  to  ignominy. 
The  object  of  the  rule,  and  the  terms  in  which  it  has  been 
promulgated  in  the  authorities  referred  to,  equally  apply  to 
protect  the  witness  who  himself  originally  gave  the  inform- 
ation on  which  the  government  has  acted.  It  is  obvious 
that  the  answer  which  it  was  sought  to  obtain  from  the  wit- 
ness in  this  case  would  have  directly  disclosed  '*  the  channel 
by  whom  the  disclosure  was  made  to  the  officers  of  justice," 
and  would  so  have  defeated  altogether  the  object  of  the  law. 
To  ask  a  witness,  "  Are  you  the  informer?"  is,  in  effect,  to 
ask  who  is.  The  invariable  course  of  this  Court,  in  revenue 
cases,  has  been  to  exclude  all  questions  tending  to  disclose 
who  was  the  informer.  It  has  become  a  rule  of  evidence, 
established  by  long  practice  and  tacit  consent.  The  same, 
in  truth,  may  be  said  of  all  which  is  considered  legal  evi- 
dence on  trials  before  juries.  In  Regina  v.  Ryle{a\  Lord 
Abinyer,  C.  B.,  says,  "  The  notion  of  legal  evidence,  on 
trials  before  juries,  in  our  law,  is  the  effect  of  long  practice 
and  usage,  the  decisions  of  judges,  and  the  practice  of  Nisi 
Prius,  which  has  grown  into  a  system,  and  forms  part,  and  a 
very  important  part,  of  the  law  of  the  land."  And  Pearhe,  R, 
says,  ^'  The  rules  of  evidence,  as  applicable  to  trials  between 
party  and  party,  and  criminal  trials,  have  been  the  result  of 
practice,  established,  not  by  the  law  of  the  land,  but  the 
Judges,  seeing  that  the  species  of  evidence  given  in  cases 
between  party  and  party,  and  between  the  prosecutor  and 
the  accused,  was  much  more  lax  than  in  the  present  day, 
have  prescribed  certain  rules,  which  have  been  adhered  ta" 

(a)  9  M.  &  W.  227. 
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[Parke^  B. — In  WoUotCs  case(a)y  the  question  was  allowed,  1846. 
"Did  you  give  the  information  to  a  magistrate  or  to  a 
private  person  ?  "]  That  was  under  peculiar  circumstances. 
The  witness  was  called,  and  was  put  forwaixl  by  the 
Crown  as  being  in  fact  the  person  who  had  supplied  the 
information:  the  Crown,  therefore,  in  the  first  instance, 
wai?ed  the  public  privilege.  Then  he  was  asked  this  ques- 
tion (6):  ^^  Having  taken  this  note  on  the  2nd  of  Decem- 
ber, to  whom  did  you  give  the  copy,  when  you  had  tran- 
scribed it  from  your  note?"  Answer: — "  I  gave  it  to  Mr. 
Beckett**  (the  Under-Secretary  of  State).  To  this  there 
was  no  objection  on  the  part  of  the  Crown ;  but  Lord  JElIen" 
hvrmtgh  interposed,  and  said,  ''  I  doubt  very  much  whether 
these  particulars  relative  to  the  proceedings  of  government 
should  be  inquired  into."  Mr.  Wetherell  then  said,  "  I  am 
aware,  that,  in  Rex  v.  Hardy  and  Rex  v.  Hornet  the  Court, 
OQ  the  grounds  of  public  policy,  would  not  permit  the  name 
^m  informer  to  be  disclosed.  No  question  was  made  but 
that  the  name  of  a  magistrate  or  accredited  person  might  be 
asked ;  and  the  Court  drew  a  distinction  between  protecting 
the  name  of  a  third  person,  and  that  of  a  minister  or  servant 
of  the  public"  Upon  which  Abbott^  C.  J.,  observed,  "  Un- 
less I  am  very  much  mistaken,  the  Court  held,  in  Rex  v. 
Bardy^  that,  whether  the  witness  had  given  information  to  a 
member  of  government,  or  to  some  other  person,  with  a 
view  that  such  person  should  make  the  communication  to 
government,  in  neither  case  could  the  witness  be  compelled 
to  disclose  the  name  of  the  individual  to  whom  he  had  given 
the  information."  And  Lord  Ellenborough  adds,  "  There 
will  be  no  safety  in  communicating  the  most  important  in- 
telligence to  government,  if  such  matters  are  not  kept  secret, 
uid  if  the  channels  of  communication  are  to  be  revealed. 
They  liave  hitherto  been  held  sacred ;  and  I  see  no  reason 
for  departing  from  the  rules  which  have  on  former  occasions 

(a)  32  St  Tr.  98.  (ft)  Id.  100. 
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1846.        been  adopted.*'  The  actual  informant  may  be  the  only  wit- 

Att  -Gbh.     "^®  >  ^  ^®  ^^^^  ^  ^^^^  ^  protection  ?   Suppose  he  may  be 
v*  asked  this  question,  and  he  answers  it  in  the  negative ;  and 

another  witness  is  then  called,  who  is  asked,  with  a  view  to 
contradict  the  former  witness,  "Did  he  tell  you  this?"  It 
is  admitted  that  this  is  an  objectionable  question ;  so  that 
you  can  neither  contradict  nor  confirm  the  former  witness. 
Surely,  therefore,  the  question  upon  which  the  supposed 
contradiction  is  to  be  founded  equally  cannot  be  asked.  It 
was  stated  at  the  trial  of  this  cause,  that  Lord  £ldan,  when 
Attorney-General,  had  admitted,  in  Hardifs  case,  that  this 
question  might  be  put.  The  passage  on  which  this  inference 
is  foimded  is  the  following  (a) : — "  In  the  Court  of  Ex- 
chequer, it  imquestionably  happens  every  day,  that  a  witness 
says,  I  received  an  information  that  there  were  run  goods 
at  such  a  place ;  I  went  there  and  foimd  them.  There  it  ia 
impossible  to  deny  that  the  reasoning  isjust,  which  says  that 
the  credit  of  a  witness  may  be  tried  by  asking  him,  '  Whom 
did  you  receive  the  information  from  ? — where? — ^under  what 
circumstances  ?'"  But  he  proceeds,  "  And  if  the  man  were 
bound  to  answer  to  those  questions,  and  he  had  spoken  false- 
ly with  respect  to  the  when  and  the  where  he  had  received 
it,  or  under  what  circumstances,  if  it  rested  upon  hb  evi- 
dence, when  you  had  falsified  it  with  respect  to  the  preced- 
ing particulars,  you  could  not  believe  him  as  to  the  subse- 
quent particulars,  and  the  defendant  must  be  acquitted. 
Nobody  will  deny  but  that  it  is  a  hard  case ;  but  it  has  be 
come  a  settled  rule,  because  private  mischief  gives  way  to 
public  convenience ;  and  it  is  a  hardship  which  occurs  in 
particular  cases,  in  consequence  of  the  necessities  of  pubUc 
justice."  It  is  obvious,  upon  the  whole  of  this  passage,  that 
Lord  Eldon  never  meant  to  admit  that  the  question  might  be 
put;  and  his  words,  "  the  reasoning  is  just,"  must  be  inter- 
preted as  meaning  "  the  reasoning  appears  to  be  just.'*  There 

(a)  24  St.  Tr.  815. 
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13  no  case  in  which  such  a  question  as  this  has  been  allowed  1846. 
to  be  put  after  objection :  and  if  in  any  case  it  appears  to 
bare  been  put  and  answered  without  objection,  it  was  when 
tbe  Crown  itself  made  the  disclosure  in  the  first  instance,  by 
potting  forward  the  witness  as  the  avowed  informer.  It  is 
not  disputed,  that,  primft  facie,  a  question  which  tends  to  dis- 
credit an  adverse  witness  is  admissible ;  but  if  it  be  a  vio- 
hdon,  either  of  the  confidence  between  the  client  and  the 
attorney,  or  of  the  rule  of  public  policy,  it  becomes  inadmis- 
fiible :  and  the  authorities  and  reasons  which  have  been  ad- 
duced shew  that  the  rule  of  public  policy  applies  to  this 
ease,  and  that  this  question  was  properly  disallowed. 

ChamberSy  contrk. — The  defendant  contends,   that,   ac« 
cording  to  the  general  rules  of  evidence  as  established  in 
trials  by  jury,  he  was  entitled  to  have  this  question  put, 
and  that  no  established  exception  upon  those  rules  exists  to 
prevent  it.     Reliance  has  been  placed  upon  the  supposed 
coarse  of  practice  in  this  Court.     But  in  a  very  recent 
revenue  case,  the   question  was  asked  of  a  witness,  (one 
Bnmby,  a  Custom-house  officer),  without  objection,  whether 
he  was  the  informer.     [Rolfgy  B. — That  was  in  the  case  of 
Begina  v.  Candy  and  Deany  which  was  tried  before  me. 
The  principle  was  rather  followed  than  violated  by  asking 
that  question  of  Bumby ;  because  it  was  perfectly  clear, 
and  admitted,  that  he  was  the  informer ;  and  it  went  to  ex- 
clude the  notion  of  anybody  else  being  an  informer.]     The 
very  fact  of  his  being  "  put  forward  "  as  the  informer  goes 
far  to  shew  that  the  supposed  rule  of  public  policy  does  not 
*pply;  for  surely  every  accused  person  has  a  right  to  the 
croM^xamination  of  every  person  who  is  put  forward  to 
depose  against  him.     That  right  is  well  stated  in   Mr. 
Starkie's  Treatise  on  Evidence,  Vol.  1,  p.  160,  (2nd  edit): 
^The  power  and  opportunity  to  cross-examine,  it  will  be 
i^^Uected,  is  one  of  the  principal  tests  which  the  law  has 
devised  for  the  ascertidnment  of  truth;  and  this  is  certainly 
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1846.         a  most  efficacious  test^     By  this  means^  the  situation  of  the 
Att.-Gen.     witness  with  respect  to  the  parties  and  the  subject  of  litiga- 
^'  tion,  his  interest,  his  motives,  his  inclination  and  prejudices^ 

his  means  of  obtaining  a  correct  and  certain  knowledge  of 
the  facts  to  which  he  bears  testimony,  the  manner  in  which 
he  has  used  those  means,  his  powers  of  discerning  facta  in  the 
first  instance,  and  his  capacity  for  retaining  and  describing 
them,  are  fully  investigated  and  ascertained,  and  submitted 
to  the  consideration  of  the  jury,  who  have  an  opportunity 
of  observing  the  manner  and  demeanor  of  the  witness ;  cir- 
cumstances which  are  often  of  as  high  importance  as  the 
answers  themselves.  It  is  not  easy  for  a  witness,  who  is 
subjected  to  this  test,  to  impose  upon  the  Court ;  for,  how- 
ever artful  thcTabrication  of  the  falsehood  may  be,  it  can- 
not embrace  all  the  circumstances  to  which  the  cross-ex- 
amination may  be  extended.  The  fraud,  therefore,  is  open 
to  detection  for  want  of  consistency  between  that  which 
has  been  invented,  and  that  which  the  witness  must  either 
represent  according  to  the  truth,  for  want  of  previous  pre- 
paration, or  misrepresent  according  to  his  own  imme- 
diate invention.  In  the  latter  case,  the  imposition  must 
obviously  be  very  liable  to  detection ;  so  difficult  is  it  to 
invent  extemporaneously,  and  with  a  rapidity  equal  to  that 
with  which  a  series  of  questions  is  proposed  in  the  face  of  a 
court  of  justice,  and  in  the  hearing  of  a  listening  multitude, 
a  fiction  consistent  with  itself  and  the  other  evidence  in  the 
case."  It  is  plain,  that  a  person  who  comes  into  a  court  of 
justice  to  give  evidence,  stands  in  a  very  different  position, 
so  far  as  regards  himself,  his  character,  and  hia  connexion 
with  the  circumstances  of  the  case,  from  a  third  person  Jio^ 
put  forward  as  a  witness.  The  accused  person  is  entitled  to 
sifl  his  evidence  in  every  way,  and  to  put  to  him  questions 
which  may  be  irrelevant  to  the  point  in  issue,  otherwise  than 
as  they  tend  to  shew  that  he  is  not  the  witness  of  truth.  Lord 
Hale^  in  liis  History  of  the  Common  Law,  (p.  145),  thus 
remarks  upon  the  excellence  of  trial  by  jury :  —  "  The  ex- 
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oellency  of  this  open  course  of  evidence  to  the  juiy,  in  the         1846. 
presence  of  the  judge,  jurors,  parties,  and  counsel,  and  even      xit.Igbn 
of  the  adverse  witnesses,  appears  in  these  particulars : —  ^- 

First,  that  it  is  openly,  and  not  in  private  before  a  commis- 
flbner  or  two  and  a  couple  of  clerks,  where  oftentimes  wit- 
nesses will  deliver  that  which  they  would  be  ashamed  to 
testify  publicly.     Secondly,  that  it  is  ore  tenus  personally, 
and  not  in  writing,  wherein  oftentimes,  yea,  too  often,  a 
cnfty  clerk,  commissioner,  or  examiner,  will  make  a  wit- 
ness speak  what  he  truly  never  meant,  by  dressing  of  it  up 
in  his  own  terms,  phrases,  and  expressions ;  whereas,  on 
tlie  other  hand,  many  times  the  very  manner  of  a  witness's 
d^vering  his  testimony  will  give  a  probable  indication 
whedier  the  witness  speaks  truly  or  falsely ;  and  by  this 
means,  also,  he  has  opportunity  to  correct,  amend,  or  explain 
Us  testimony  upon  further  questioning  with  him,  which  he 
can  never  have  after  a  deposition  is  set  down  in  writing. 
Thirdly,  that,  by  this  course  of  personal  and  open  examina- 
tion, there  is  opportunity  for  all  persons  concerned,  viz. 
the  judge,  or  any  of  the  jury,  or  parties,  or  their  counsel  or 
attoroies,  to  propound  occasional  questions,  which  beats  and 
boults  out  the  truth  much  better  than  when  the  witness 
only  delivers  a  formal  series  of  lus  knowledge  without  being 
interrogated;  and,  on  the  other  side,  prefatory,   limited, 
and  formal  interrogatories  in  writing  preclude  this  way  of 
occasional  interrogations,  and  the  best  method  of  searching 
snd  sifting  out  the  truth  is  choked  and  suppressed.  Fourth- 
ly, also,  by  this  personal  appearance  and  testimony  of  wit- 
nesses, there  is  opportunity  of  confronting  the  adverse  wit- 
nesses, of  observing  the  contradiction  of  witnesses,  some- 
times of  the  same  side ;  and  by  this  means  great  opportuni- 
ties are  gained  for  the  true  and  clear  discovery  of  the  truth. 
Fifthly,  and  further,  the  very  quality,  courage,  age,  con- 
dition, education,  and  place  of  commorance  of  witnesses, 
is  by  this  means  plainly  and  evidently  set  forth  to  the 
court  and  the  jury;    whereby  the  judge  and  the  jurors 
may  have  a  full  information  of  them,  and  the  jurors,  as 
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1846.  they  see  cause,  may  give  the  more  or  less  credit  to  their 
testimony ;  for  the  jurors  are  not  only  judges  of  the  feet, 
but  many  times  of  the  truth  of  .evidence ;  and  if  there  be 
just  cause  to  disbelieve  what  a  witness  swears,  they  are 
not  bound  to  give  their  verdict  according  to  the  evidence  or 
testimony  of  that  witness ;  and  they  may  sometimes  give 
credit  to  one  witness,  though  opposed  by  more  than  one. 
And,  indeed,  it  is  one  of  the  excellencies  of  this  trial,  above 
the  trial  by  witnesses,  that  although  the  jury  ought  to  give 
a  great  regard  to  witnesses  and  their  testimony,  yet  they 
are  not  always  bound  by  it,  but  may,  either  upon  reason- 
able circumstances  inducing  a  blemish  upon  their  credibility, 
though  otherwise  in  themselves,  in  strictness  of  law,  they 
are  to  be  heard,  pronounce  a  verdict  contrary  to  such  testi- 
monies, the  truth  whereof  they  have  just  cause  to  suspect, 
and  may  and  do  often  pronounce  their  verdict  upon  one 
single  testimony,  which  thing  the  civil  law  admits  of." 
Not  less  important  doctrines,  with  respect  to  the  trial  by 
jury,  were  laid  down  by  Vaughan^  C.  J.,  in  Bushell^s 
Case  (a).  He  says,  "  If  the  meaning  of  these  words,  *  find- 
ing against  the  direction  of  the  Court  in  a  matter  of  law,* 
be  that,  if  the  Judge,  having  heard  the  evidence  given  in 
Court  (for  he  knows  no  other),  shall  tell  the  jury  upon 
this  evidence  the  law  is  for  the  plaintiff,  or  for  the  defend- 
ant, and  you  are,  imder  the  pain  of  fine  and  imprisonment,  to 
find  accordingly,  then  the  jury  ought  of  duty  so  to  da 
Every  man  sees  that  the  jury  is  but  a  troublesome  delay, 
great  charge,  and  of  no  use  in  determining  right  or  wrong; 
and  therefore  the  trials  by  them  may  be  better  abolished 
than  continued;  which  were  a  strange  new-found  conclusion, 
after  a  trial  so  celebrated  for  so  many  hundreds  of  years. 
For,  if  the  Judge,  from  the  evidence,  shall  by  his  own 
judgment  first  resolve  upon  any  trial  what  the  fact  is,  and, 
so  knowing  the  fact,  shall  then  resolve  what  the  law  is,  and 
order  the  jury  penally  to  find  accordingly,  what  either  ne- 

(a)  Vaugh.  143. 
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ceasary  or  cooTenient  use  can  be  fancied  of  juries,  or  to         1846. 
continue  trials  by  them  at  all  ?'*    These  observations  may      xtt  -Gbn 
be  applied  in  the  present  case  to  the  officers  of  the  Crown ;  *• 

for  if  the  rule  contended  for  on  the  behalf  the  Crown  is  to 
prevail  in  all  public  prosecutions,  the  trial  by  jury  may  as 
well  be  dispensed  with,  and  the  whole  matter  determined 
by  a  preliminary  inquiry  on  affidavits  oidy,  as  in  the  case 
of  Regina  v.  RyU.     It  cannot  be  denied,  that  a  general 
ngkt  exists,  that  the  jury  shall  see  and  hear  the  witness, 
and  determine,  from  his  evidence  on  all  the  matters  inquired 
into  in  the  case,  how  far  his  testimony  is  to  be  relied  upon ; 
and  that  right  cannot  be  set  aside  but  by  an  overwhelming 
public  benefit,  which  ought  to  exclude  it.     The  exceptions 
which  have  been  introduced  as  limitations  of  that  general 
right,  rest  upon   intelligible  principles  necessary   to   the 
doe  administration  of  justice.     Thus,  in  the  case  of  at- 
torney and  client,  it  is  obvious  that  justice  could  not  be 
administered,  requiring,  as  it  does,  the  assistance  of  attor- 
neys and  counsel,  imless  their  professional  communications 
^th  the  client  were  strictly  privileged.     So  also,  with  re- 
spect to  the  rule  which  protects  a  witness  from  cnminat- 
mg  himself:   that  rests  upon  a  fundamental  principle  of 
our  law,  which  revolts  at  the  idea  of  a  man's  being  compelled 
to  give  evidence  to  charge  himself  with  crime.     But  these 
exceptions  are  limited  to  the  occasions  which  require  them, 
for  the  due  administration  of  justice ;  and  when,  as  in  the 
Dvxhess  of  KingsUnCs  case  {a) y  it  was  attempted  to  extend 
tlie  protection,  which  the  law  affords  to  confidential  commu- 
nications to  an  attorney,  to  the  case  of  a  surgeon,  or,  as  in 
Sex  V.  GUham  {b),  to  the  case  of  a  clergyman,  the  courts  re- 
sided 80  to  enlai^e  the  rule.     Nor  has  the  exception,  which 
it  is  DOW  sought  to  introduce,  been  sanctioned  by  any  long 
course  of  decisions.     The  question  has  never  even  been  dis- 
cu88ed  in  banc ;  but  there  are  authorities  at  Nisi  Prius  in 

(a)  20  St.  Tr. 355.  (b)  Ry.  &  M.,  C.  C.  R.,  198. 
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favour  of  the  view  taken  by  the  defendant.  In  Rex  y. 
Blackman  {a),  Lord  Kenyan  allowed  a  witness  to  be  asked  in 
cross-examination,  in  effect,  the  question,  **  Are  you  the  in- 
former ?"  in  order  to  establish  the  fact,  that  he  was  an  inter- 
ested witness.  [PoUocky  C.  B. — It  does  not  appear  that 
that  was  a  prosecution  by  a  government  officer.]  In  Hex  v. 
Cok  (£),  the  same  learned  Judge  ruled,  that  the  fact  of 
a  witness  being  put  forward  as  the  informer  in  the  case  was 
one  which  went  to  his  credit.  [Aldersonf  B. — The  case 
before  us  is  not  that  of  a  public  informer.]  He  is  tlie  in- 
former, in  the  sense  of  being  the  party  who  gave  the  informa- 
tion ;  and  none  of  the  cases  cited  on  the  other  side  decide 
that  a  witness  cannot  be  asked  whether  he  is  the  informer. 
No  doubt  the  question  cannot  be  put  with  respect  to  persons 
who  are  not  before  the  Court.  Public  justice  does  not  re- 
quire the  disclosure  of  the  names  of  third  persons ;  and  in 
such  cases,  pubUc  officers,  who  are  boimd  to  protect  the  inter- 
ests of  the  State,  are  entitled  to  the  protection  which  the 
rule  of  law  throws  round  them.  On  a  careful  examination 
of  the  cases  which  have  been  referred  to,  it  will  be  found 
that  they  do  not  sanction  the  general  proposition  stated  in 
Phillipps  on  Evidence,  and  do  not  support  the  extended 
right  of  inquiry  claimed  by  the  officers  of  the  Crown*  In 
Hardtfs  case^  this  question  was  put  to  a  witness  (c) :  "  How 
came  you  to  go  there?"  [to  the  seditious  meetings].  He 
replied,  ^'I  was  sent  by  a  gentleman.*'  He  was  asked, 
"  By  whom  ?"  This  question  was  objected  to,  and  JStpres 
C.  J.,  said,  ^^  He  has  said  what  is  proper  and  material  for 

the  purpose I  do  not  think  it  is  proper  z**  and  the 

question  objected  to  was  withdrawn.  Another  witness 
was  afterwards  asked,  without  objection,  whether  he  gave 
the  information  to  a  magistrate ;  which  he  answered  in  the 
negative.     The  next  question  was  (d):  ^*  Then  to  whom 

(a)  1  Esp.  95.  (c)  24  St.  Tr.751. 

(6)  Id.  169.  {d)  Id.  809. 
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was  it?"     This  was  objected  to  by  the  Attorney-General,         1846. 
who  said,  he  could  not  see  what  it  had  to  do  with  the       ^^    "^ 
justice  of  the  case.     Eyre^  C.  J,  said,  "  It  is  perfectly       ^  »• 
right  that  all  opportunities  should  be  given  to  discuss  the 
troth  of  the  evidence  given  against  a  prisoner ;  but  there  is 
a  rule  which  has  universally  obtained,  on  account  of  its  im- 
portance to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  by  means  of  which  that  detection 
is  made,  should  not  be  unnecessarily  disclosed.     If  it  can  be 
made  appear  that  really  and  truly  it  is  necessary,  for  the  in- 
vestigation of  the  truth  of  the  case,  that  the  name  of  the  per- 
SOQ  should  be  disclosed,  I  should  be  very  unwilling  to  stop 
it."    All,  therefore,  which  was  really  ruled  in  that  case  was, 
that  the  names  o(  third  parties  should  not  be  imnecessanly 
disclosed.     Besides,  the  doctrine  there  laid  down  must  be 
taken  with  reference  to  the  case  itself — a  trial  for  treason, 
the  highest  crime  against  the  State,  in  which,  for  the  very 
safety  of  the  State,  disclosures  of  guilt  may  be  held  to  be  pe- 
culiarly privUeged.     In  ordinary  criminal  cases,  nothing  is 
more  oonunon  than  to  ask  a  witness  whether  he  gave  infor- 
ination  to  the  police.     {^Pollock,  C.  B. — In  ordinary  prose- 
cutions, the  name  of  the  Sovereign  is  used ;  but  it  may  be 
used  by  any  prosecutor;  and  probably  the  rule  does  not  ap- 
ply at  all  in  such  cases ;  but  there  may  be  reasons  of  state 
policy  whenever  the  government  is  directly  concerned,  and 
then  the  rule  applies,  whatever  be  the  offence.]     And  yet 
it  appears  that  this  very  supposed  public  policy  is  conti- 
nually set  at  nought  by  the  Crown  itself,  when  they  avow- 
ry "  put  forward"  a  witness  as  the  informer,  thereby  sub- 
jecting him  to  the  peril  which  they  suggest  as  likely  to  arise, 
and  shewing  that  there  is  in  fact  no  such  overwhelming 
public  policy  as  should  break  in  upon  the  ordinary  right  of 
the  subject.     In  WatsorCs  case,  the  witness  referred  to  was 
not  put  forward  as  an  informer,  but  as  a  witness  present  at 
fic  meeting,  as  an  ordinary  short-hand  writer  might  have 
l^ccn;  and  the  inquiry,  which  was  stopped  by  the  Court,  was 
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1846.  ^  taken  out  of  the  rule.  Lord  Hotels  History  of  the  Com- 
mon Law  was  referred  to^  and  several  cases  were  cited,  but 
none  directly  in  point.  Li  Hardy^s  case,  John  Grovesy  a 
witness  for  the  Crown,  being  asked  by  whom  he  was  sent  to 
attend  certain  meetings,  the  question  was  objected  to,  on  the 
ground,  that  the  channels  of  information  could  not  be  in- 
quired into.  The  Attorney-General,  afterwards  Lord  £3^ 
don,  stated,  that  the  Court  of  Exchequer  would  not  permit 
the  question  to  be  asked.  The  Court  ruled  that  it  was  not 
proper  to  ask  the  question,  and  it  was  not  asked.  Subse- 
quently, in  the  same  trial,  (page  811),  the  point  arose  again ; 
it  was  on  the  cross-examination  of  a  witness  of  the  name  of 
George  Lynam ;  this  question  was  put  avowedly  to  try  or 
sifl  the  credit  of  the  witness,  namely,  who  was  the  person  to 
whom  the  witness  communicated  certain  facts.  Lord  Chief 
Justice  Et/re  held,  that  although,  in  ordinary  cases^  such  a 
question  could  be  put,  yet  if  it  involved  the  disclosure  of  the 
channels  of  communication  with  the  government,  it  could 
not  be  put ;  and  he  decided  that  such  was  the  rule,  referring 
to  the  question  asked  of  the  witness  Groves,  already  men- 
tioned. Lord  Chief  Baron  Macdanald,  Mr.  Baron  Hatham, 
Mr.  Justice  Buttery  and  Mr.  Justice  Grose,  all  gave  judg- 
ments, and  on  all  hands  it  was  agreed,  that  the  informer,  in 
the  case  of  a  public  prosecution,  should  not  be  disclosed.  All 
the  judges  so  decided,  and  the  counsel  on  both  sides  admitted 
that  such  was  the  law.  In  Watsorls  case,  the  same  point 
arose.  Hardxfs  case  was  cited,  and  Lord  Elknborough  and 
Mr.  Justice  Abbott,  afterwards  Lord  TerUerden,  ruled  accord- 
ingly. It  has  been,  however,  contended  for  the  defendant, 
that,  admitting  that  a  witness  cannot  be  asked  who  was  the 
informer,  the  informer  being  a  third  person,  yet  he  may  be 
asked  whether  he  was  himself  the  informer,  and  gave  the  in- 
formation. On  the  part  of  the  Crown  it  was  replied,  that 
such  a  question,  addressed  to  each  witness  in  turn,  might  be 
the  means  of  discovering  the  informer;  and  that,  if  the  prin- 
ciple and  object  of  the  rule  was  to  prevent  the  informer 
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from  being  discovered,  the  question  cannot  any  more  be  put         1846. 
directly  to  the  witness,  whether  he  himself  was  the  informer,      att  -Gbn 
than  whether  a  third  person  was.    It  was  alleged,  and,  as  far  «'• 

18  we  can  learn  or  have  had  any  experience,  it  was  correctly 
allied,  that  the  practice  of  this  Court  has  been  in  accord- 
ance with  this  rule.  There  is  no  direct  authority  either  way; 
bat  the  rule  clearly  established  and  acted  on  is  this,  that,  in 
a  pablic  prosecution,  a  witness  cannot  be  asked  such  ques- 
tions as  will  disclose  the  informer,  if  he  be  a  third  person. 
This  has  been  a  settled  rule  for  fifly  years,  and  although  it 
may  seem  hard  in  a  particular  case,  private  mischief  must 
give  way  to  public  convenience.  This  is  the  ground  on 
which  the  decision  took  place  in  Hardy's  case  and  in  WatsorCs 
case;  and  we  think  the  principle  of  the  rule  applies  to  the  case 
where  a  witness  is  asked  if  he  himself  is  the  informer,  and 
therefore  that  the  question  could  not  be  asked.  The  rule 
must  be  discharged. 

Aldebson,  B.,  added : — When  the  question  was  before 
the  Court  in  Hardy* s  cascy  Lord  JSldan  cited  the  course  of  the 
Exchequer  as  the  authority  upon  which  that  rule  was  laid 
down;  and  I  find  that  in  Plowden(a)  it  is  laid  down,  "  that 
if  a  question  arises  touching  the  king's  revenue,  or  what 
thing  belongs  to  the  king,  which  brings  revenue  to  him,  and 
what  not,  and  what  is  the  law  touching  the  same  and  what 
not,  the  records  of  the  Exchequer  are  the  most  effectual  rule 
aa  to  the  law  thereon."  Then  he  gives  several  instances  in 
which  those  records  have  been  referred  to : — "  For  the  usage 
in  any  one  court,  in  a  matter  whereof  it  has  proper  conu- 
sance, ought  to  be  affirmed  for  law  in  all  courts ;  and  the  re- 
cords of  such  court  are  patterns  whereby  the  whole  realm 
nuty  know  the  law  in  such  cases.''  Therefore,  it  having  been 
^  usage  in  the  Exchequer  to  disallow  the  question  objected 
^  Lord  JEldon  transferred  such  usage  to  a  criminal  court 

^  a  similar  case. 

Kule  discharged. 

(a)  P.  320  a. 
VOL.  XV.  o  M.  w. 
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1840. 

Jan.  20.  GeEVES  V,  GrORTON. 

An  arbitrator,  WeBSTER  moved  for  a  rule  to  shew  cause  why  the 

cause  is  refer-  Master  should  not  review  his  taxation  of  the  plaintiff'^s 

^  '^'^  ^of  a  ^^^^  ^^  *^  cause.     The  following  facts  appeared  from  the 

judge  at  Nisi  affidavits : — The  cause  was  set  down  for  trial  as  a  special 

giveacertifi.  jury  causc   at  the  Middlesex  sittings  after  last  Trinity 

costsofaspc-  Term.     It  did  not  come  on  for  trial  at  those  sittings,  and 

dal  jury,  after  ^^  parties  Subsequently  consented  to  a  Judge's  order  to 

lie  lias  made 

and  published  try  in  London,  and  a  consent  was  drawn  up  in  the  follow- 
without  pro-  ing  terms : — "  We  consent  to  the  record  in  this  cause  being 
thtrefn!""^  ^^^""  altered  by  changing  the  venue  from  Middlesex  to  London, 
A  special  and  to  the  same  bein^  now  entered  in  the  London  list  of 

jury  cause,  of  ,  , 

which  the  causcs,  with  a  view  to  the  cause  being  tried,  if  possible, 

Middlesex,  not  during  the  present  sittings  in  London ;  and  we  consent  to 
having  come       jjl  neccssarv  alterations  consequent  on  such  chancre  of  venue 

on  for  trial  at  •'  ^  . 

the  sittings  for    being  made  in  the  record,  and  that  jury  process  shall  be 

which  it  was 

set  down,  the  issucd,  returned,  and  annexed  to  the  record,  as  if  the  cause 

consent^Slat  *  ^^  hQ&^  regularly  set  down,  and  the  record  duly  passed  for 

*K* ^\\^y^^  ^^  present  sittings  in  London ;  and  that  the  rule  for  a  spe- 

tered  by  Chang-  cial  jury  shall  be  amended,  by  directing  the  same  to  the 

to  London, and  sheriffs  of  London  instead  of  to  the  sheriff  of  Middlesex; 

Sherebf^  all  *^^  *^^*  ^  special  jury  shall  be  thereupon  summoned  by  the 

necessary  al-  sheriffs  of  London ;  and  that,  in  the  event  of  such  special 

terations  con-      ,  ,  ,  * 

sequent  on  jury  not  bcmg  summoned  by  either  party,  then  the  cause 
▼enue*^be?^  °  shall  be  tried  by  a  common  jury  of  London,  as  if  no  rule 
rccord*^and        ^^^  ^  Special  jury  had  been  obtained  in  the  action :   and  until 

that  jury  pro-  the  causc  shall  be  tried,  it  shall  keep  its  place  in  the  Mid- 
cess  should  be 

issued,  &c.  as  dlcscx  causc-list  as  at  present  entered ;  that,  in  the  event  of 
been^r^uUriy    ^®  causc  not  being  tried  during  the  present  sittings  in 

set  down  for 

the  sittings  in  London ;  and  that  the  rule  for  a  special  jury  should  be  amended  by  directiiig 
it  to  the  sheriffs  of  London,  and  a  special  jury  should  be  thereupon  summoned  by  the  sheriffs  of 
London ;  and  that  all  the  costs  of  and  occasioned  by  that  arrangement  should  be  costs  in  the 
cause,  and  abide  the  event.  The  cause  came  on  for  trial  at  the  sittings  in  London,  and  was  then 
referred  to  an  arbitrator,  who  decided  it  in  favour  of  the  defendant : — Held,  that,  under  the 
above  agreement,  the  defendant  was  entitled  to  the  costs  of  the  special  jury  summoned  by  him 
in  London,  as  costs  in  the  cause,  without  any  certificate  for  a  special  jury. 
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London,  the  record  and  jury  process  shall  be  altered  and         1846. 
re-sealed,  so  that  the  cause  shall  be  brought  on  for  trial  in 
JGddlesex  in  due  course.    And  we  further  consent,  that  all 
the  costs  of  and  occasioned  by  this  arrangement  shall  be 
eofits  in  the  cause^  and  abide  the  event" 

WAster. — The  defendant  claims  these  costs  on  two 
grounds :  first,  that  they  are  given  to  him  by  the  certificate 
(^the  arbitrator ;  secondly,  that  he  is  entitled  to  them  under 
the  agreement  made  between  the  parties.  It  is  objected,  as 
to  the  first  ground,  that  the  certificate  is  inoperative,  not 
having  been  given  ^^  inmiediately  afler  the  verdict,"  within 
the  meaning  of  the  stat.  6  Geo.  4,  c  50,  s.  34 ;  but  that 
means  no  more  than  that  it  shall  be  given  within  a  reasonable 
time;  Christiev.  Richardson  (a);  and  it  can  hardly  be  said  that 
that  rule  has  not  been  satisfied  in  this  case.  [He  cited  Wag^ 
getty.  Shaw  {b\  Page  v.  Pearce  (c),  Thompson  v.  Gibson  (rf).] 
And  the  arbitrator  had  authority  to  certify  for  a  special 
jury,  although  the  time  for  making  his  award  had  elapsed. 
He  did  not  thereby  alter  the  award.  {^Parhey  B. — How 
conld  the  arbitrator  certify  for  a  special  jury  after  he  had 
made  and  published  his  award?  He  must  make  his  award 
once  for  all.  The  defendant  might  have  requested  him, 
before  the  making  of  the  award,  to  include  in  it  a  certificate 
for  a  special  jury.]  Then,  at  all  events,  the  defendant  is 
entitled  to  these  costs  under  the  agreement,  for  they  cer- 
t^y  were  "  costs  occasioned  by  that  arrangement,"  which, 
hy  the  agreement,  were  to  be  costs  in  the  cause,  and  were 
to  abide  the  event. 

A  rule  having  been  granted, 

£.  V,  WiUiams  shewed  cause  in  the  first  instance. — The 
defendant  is  not  entitled  to  these  costs.     The  reasonable 


(a)  10  M.  &  W.  688.  (c)  8  M.  &  W.  677. 

(6)  3  Campb.  316.  {d)  Id.  281. 

o2 


188  CASES   IN   THE  EXCHEQUEB^ 

1846.  construction  of  the  agreement  is^  that  neither  party  was  to 
have  them  unless  he  obtained  a  certificate  for  the  special 
jury.  The  efiect  of  this  arrangement  was  to  place  the  par- 
ties in  the  same  condition  as  if  the  cause  had  been  made  a 
remanet  by  consent.  The  consequence  is^  that,  in  default 
of  a  proper  certificate,  the  defendant  is  not  entitled  to  the 
costs  of  the  special  jury. 

Pollock,  C.  B. — I  think  the  rule  ought  to  be  absolute. 
The  question  turns  on  the  proper  construction  of  this  agree- 
ment. It  is  clear,  I  think,  that  the  defendant  did  not  in- 
tend to  put  in  hazard  the  costs  he  should  incur  in  pursuance 
of  it,  and  to  make  them  depend  on  the  certificate  of  the 
Judge.  The  meaning  of  the  parties  was,  that  all  the  costs 
were  to  be  costs  in  the  cause,  and  to  abide  the  event  of  the 
cause,  not  the  certificate  of  the  Judge. 

Parke,  B. — I  am  of  the  same  opinion.  The  meaning  of 
this  agreement  was,  that  all  the  costs  which  should  be  occa- 
sioned by  the  change  of  venue,  and  by  the  sunmioning  of 
the  special  jury,  and  otherwise  in  consequence  of  the 
arrangement,  were  to  be  determined  by  the  event,  that  is, 
the  event  of  the  cause.  Mr.  fFiUiams^s  argument  is,  that 
these  costs  are  to  be  divided,  and  the  costs  of  the  special 
jury  are  to  abide  the  event  of  a  certificate  for  a  special  jury ; 
whilst  all  the  others,  namely,  the  costs  of  the  change  of 
venue,  of  altering  and  re-entering  the  record,  &c,  were  to 
abide  the  event  of  the  cause :  but  such  is  not  the  fair  mean- 
ing of  the  agreement. 

Platt,  B. — In  this  case,  certain  costs  had  been  thrown 
away ;  and  it  was  a  reasonable  agreement,  that  the  further 
costs  to  be  incurred  in  consequence  should  fall  upon  the 
losing  party. 

Kule  absolute,  without  costs. 


^ 
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1846. 

Caixes  v.  Smith.  -     ^ 

«/afi.  Zd. 

Assumpsit. — The  declaration  stated,  that  the  defend-  Declantion  in 
ant  promised  the  plaintiff  to  marry  her ;  that  the  plaintiff  JJ^Sfof  p^. 
remamed  and  still  is  sole  and  unmarried,  and  was,  durinsc  all  "?"*  ^^  ™y: 
the  time  aforesaid,  ready  to  many  the  defendant;  whereof  the  defendant 
the  defendant  always  had  notice:  yet  the  defendant  disre-  pUuntiffto 
garded  his  said  promise,  and  afterwards,  to  wit,  on  &c.,  Sc"SLintiff  re!* 
wrongfully  and  injuriously  married  a  certain  other  woman,  mwned  and 

Plea,  that  the  defendant  was  not,  at  any  time  before  the  and  unmarried, 
commencement  of  the  suit,  requested  by  the  plaintiff  to  the  tiiM  afore- 
marry  her.— Verification.  ~|?'  T"  "»^y 

•^    ^  and  wilung  to 

Special  demurrer,  on  the  ground  that  the  plea  traversed  nian7  the  de. 
matter  not  allied  in  or  implied  by  the  declaration,  and  which  he  alwaya 
rmA  an  inuBaterial  issue-Joinder  in  demnrrer.  ^^^^. 

ant  diaregarded 
his  promiaei 

Peacoeky  in  support  of  the  demurrer. — The  plaintiff  was  and  wrongfully 
^er  no  obligation  to  request  the  defendant  to  do  that  which  ^oman.  "^ 
he  had  put  it  out  of  his  power  to  do,  by  marrying  another  ♦u^'SSi^l^f 
woman.     The  point  was  decided  a  few  days  ago  by  the  waanot,  atany 
Court  of  Queen's  Bench,  in  Short  v.  Stone  (a).  commenoement 

of  the  tuit,  re- 
queated  by  the 

The  Court  called  on  v^^m^l  to 

mairy  her : — 
Held,  first,  that 

Hawkins^  contr^ — The  plea  perhaps  cannot  be  supported ;  bad  on^p^al 
but  the  declaration  is  bad  in  substance.    The  averment,  that  ^al^^jj^Jthe 
Ae  defendant  had  married  another  woman,  without  an  alle-  declaration  waa 

good  on  gene- 

g^on  of  the  lapse  of  a  reasonable  time  for  the  perform-  rai  demurrer, 
^^  of  his  agreement  with  the  plaintiff,  does  not  shew  a  ^^^^  of ^^"' 
breach  of  the  express  promise  stated  in  the  declaration.  1*pm  <>f  a  rea- 

^  .  .  aonable  time. 

Abe  defendant's  wife  may  die  before  the  lapse  of  the  rea- 
^oable  time,  and  he  may  still  be  able  to  perform  his  con- 


(a)  15  Law  J.,  N.  S.,  Q.  B.  143. 
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1846.  tract  with  the  plaintiff.  The  declaration  does  not  even  aver 
that  his  wife  is  still  alive.  "  A  covenant  shall  not  be 
broken,  if  a  man  does  an  act  which  by  consequence  may  be 
a  breach,  if  the  breach  does  not  actually  follow :"  Com. 
Dig.,  "Covenant,"  (E.  3.) 

Pollock,  C.  B. — Our  judgment  must  be  for  the  plain- 
tiff. K  a  man  were  imder  a  contract  to  deliver  certain 
goods  to  another,  and  he  had  put  it  out  of  his  power  to  do 
so  by  destroying  them,  it  could  not  be  necessary  to  request 
him  to  deliver  them.  We  ought  to  put  a  reasonable  con- 
struction on  this  declaration,  and,  doing  so,  a  breach  of  con- 
tract is  substantially  alleged;  and  as  the  defendant  has 
pleaded  over,  and  the  question  arises  as  upon  general  de- 
murrer only,  I  think  the  plaintiff  is  entitled  to  judgment. 

Alderson,  B. — I  am  of  the  same  opinion.  Why  should 
we  presume  that  the  wife  will  die  before  the  lapse  of  a  rea- 
sonable time,  or  in  the  lifetime  of  her  husband  ?  We  ought 
rather  to  presume  the  continuance  of  the  present  state  of 
things;  and  while  that  continues,  it  is  clear  that  the  defend- 
ant is  disabled  from  performing  his  contract. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Tresp. 
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1846. 
Brown  v.  Jones  and  Others  Jan.  26. 


^ASS  for  assault  and  false  imprisonments — Plea  in  trespass  for 
(In  substance),  that  the  defendant  Jones  recovered  against  J^'^'i^^prison. 
the  pkintifF,  in  the  Court  of  Queen's  Bench,  the  sum  of  ™ent,  the  de- 

*■  ^  fendant  justi- 

jE150  for  damages  and  costs ;  and  that  the  other  defendants,  fied  under  a 
as  the  attorneys  of  the  defendant  Jones,  issued  a  non  omit-  ^^t  of  ca.  sa. 
tas  capias  ad  satisfaciendum  against  the  plaintiff,  directed  to  Jl^^-^^the 
the  sheriff  of  Bristol,  under  which  said  writ  the  said  sheriff  p^wp^iff-    . 

Replication, 

arrested  the  plaintiff,  &c,  which  are  the  same  trespasses  that  the  judg- 
whereof  the  plaintiff  has  complained,  &c.  judgment 

Keplication,  that  the  said  judgment  in  the  plea  mentioned  "^^^  '^^J"^ 
was  not  a  judgment  signed  in  any  action,  but  under  colour  «n<icr  colour  of 

-  ,  ,  a  document 

of  a  certain  document  purporting  to  be  a  warrant  of  attor-  purporting  to 
ney:  that,  after  the  issuing  of  the  said  writ  of  non  omittas  attorncyruwi, 
testatum  ca.  sa.,  and  before  the  commencement  of  this  suit,  •Jter  the  issuing 

of  the  ca.  sa.,  a 

to  wit,  on  &C.,  by  a  certain  order  of  the  Hon.  Mr.  Baron  judge  ordered 
fiatt,  it  was  ordered  that  the  said  judgment  in  the  plea  and  writ  to  be 
inentioned,  and  the  said  writ  of  ca.  sa.,  should  be  set  aside,  ^"der  wm* 
*iid  the  same  were  thereby  set  aside ;  which  said  order  was  afterwards,  to 

^_^  ,  wit,  on  &c., 

afterwards,  to  wit,  on  the  9th  day  of  October,  a.  d.  1845,  made  a  rule  of 
^^^ered  to  be,  and  the  same  was  made  a  rule  of  this  Court :  that  the  judg- 
^nd  that  the  said  judgment  and  writ  were  so  set  aside  as  '"®°'  *^**  f"* 

•*    ^°  were  so  set 

^ftresaid,  on  the  ground  that  the  aa       locument,  though  aside  on  the 

w^  .  ^  ,  ground  that  the 

{Purporting  to  be  a  warrant  of  attome     was  never  delivered  warrant  of  at- 
'^o  the  attorneys  named  therein  as  a  complete  authority  to  ^^r'delWered 
tlem  to  do  or  suffer  any  of  the  acts  therein  specified,  but  as  a  complete 

•^  *  autbonty  to  do 

Avas  merely  delivered  by  the  plaintiff  as  an  escrow,  to  take  the  acu  therein 
Tjffect  in  a  certain  event,  which  event  never  happened,  and  as  an  escVow, 

to  take  effect  in 
a  certain  events 
which  never  happened,  and  was  to  be  kept  by  the  plaintiff  in  his  own  possession  till  such  event 
should  happen ;  and  that  the  defendant,  by  an  improper  and  fraudulent  contrivance,  obtained 
and  kept  possession  of  it  against  the  plain  tiffs  will ;  that  the  judgment  was  signed  under  colour  of 
the  said  document,  and  the  ca.  sa.  issued  thereon,  without  the  plaintiff's  consent. 

Held,  on  demurrer,  that  the  replication  was  good :  Ist,  that  it  was  not  necessary  it  should 
shew  that  the  judgment  was  set  aside  for  irregularity ,  inasmuch  as  it  sufficiently  shewed  that  it 
was  set  aside  as  having  been  signed  against  good  faith ;  2ndly,  that  it  was  not  necessary  to  state 
that  the  judge's  order  was  made  a  rule  of  court  before  the  commencement  of  this  suit,  inasmuch 
as  a  judge  at  chambers  had  authority  to  set  aside  the  judgment  and  writ ;  and  3rdly,  that  this 
was  not  a  case  in  which  the  plaintiff  ought  to  have  replied  nul  tiel  record. 
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1846.  was  to  be  kept  by  the  plaintiff  in  his  own  possession  till 
such  event  should  happen ;  and  that  the  defendant,  by  an 
improper  and  fraudulent  contrivance,  obtained  and  kept  pos- 
session of  the  same  without  the  consent  and  against  the  will 
of  the  plaintiff:  that  the  said  judgment  was  signed  under 
colour  of  the  said  document,  and  the  said  writ  of  ca.  sa.  was 
issued  on  such  judgment,  without  the  consent  of  the  plain- 
tiff.— Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer. — This  replication  is 
bad,  for  it  shews  on  the  face  of  it  that  the  Judge  had  no  au- 
thority to  make  the  order  for  setting  aside  the  judgment. 
The  ground  on  which  he  set  it  aside  appears  to  have  been,  that 
the  warrant  of  attorney  was  an  escrow ;  but  Uie  facts  stated 
in  the  replication  shew  that  it  was  not,  inasmuch  as  it  is  stated 
that  it  was  to  be  kept  by  the  plaintiff  in  his  oum  possession  till 
the  event  should  happen :  Com.  Dig.,  "  Fait,"  (A.  3).  If  the 
replication  had  shewn  that  the  judgment  was  set  aside  for 
irregularity y  that  would  have  been  an  answer  to  the  plea; 
but  as  the  reasons  for  the  Judge's  order  are  stated,  and  they 
appear  on  the  face  of  the  replication  to  be  erroneous,  the 
order  itself  cannot  be  sustained,  and  the  writ  and  judgment 
therefore  remain  in  force.  It  is  like  the  case  of  an  award : 
if  an  arbitrator  makes  an  award  which  is  good  on  the  face 
of  it,  the  Court  will  not  inquire  into  the  grounds  of  his 
finding,  whether  of  fact  or  of  law;  but  it  is  otherwise  if  it 
be  shewn,  on  the  face  of  his  award,  that  he  has  made  a  mis- 
take in  law.  [^Aldersony  B. — In  Prentice  v.  Harrison  (a), 
the  replication  to  a  similar  plea  alleged  that  the  writ  was  set 
aside  by  order  of  a  judge,  and  it  was  held  bad  for  not  ally- 
ing that  it  was  set  aside  for  irregularity ;  for  the  Court  said 
there  were  cases  in  which  it  might  have  been  set  aside  as  er- 
roneous,  and  in  that  case  the  defendants  could  not  be  liable. 
But  here  that  cannot  be  supposed,  because  the  Court  can 

(a)  4  Q.  B.  852 ;  1  Dav.  &  M.  50. 
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see,  on  the  face  of  the  replication,  that  the  writ  was  set         1846. 
aside  either  for  irregularity  or  for  want  of  good  faith.  Pol- 
lock, C.  B. — The  ground  seems  to  have  been,  that  the  learned 
judge  thought  the  judgment  was  obtained  against  good  faith, 
and  contrary  to  the  agreement  of  the  parties.] 

Secondly,  the  replication  is  bad,  for  not  shewing  that  the 
order  was  made  a  rule  of  Court  before  the  commencement 
of  the  suit :  Thicker  v.  Webster  (a).  That  is  a  material  and 
trarersable  averment,  and  ought  to  have  been  introduced ; 
it  was  so  in  Prentice  v.  Harrison  and  in  Codrington  v. 
Uoyd  {b). 

Lastly,  the  proper  course  for  the  plaintiff  was  to  have  re- 
pKed  nul  tiel  record. 

Greyy  contrA. — First,  it  was  not  necessary,  in  this  case, 
for  the  replication  to  state  that  the  writ  was  set  aside  for 
irregularity;  for  here  it  is  suflSciently  shewn  to  have  been 
set  aside,  not  for  error,  but  as  having  been  obtained  against 
good  faith.  Prentice  v.  Harrison  is  therefore  distinguish- 
able; but  Rankin  v.  De  Medina  {c)  is  in  point  for  the  defend- 
>Qts.  Secondly,  it  was  unnecessary  to  state  that  the  order 
was  made  a  rule  of  Court ;  for  the  judge  had  authority,  by 
the  stats.  1  Will  4,  c  80,  and  1  &  2  Vict.  c.  45,  to  make 
such  an  order  at  chambers.  If  it  were  otherwise,  a  person 
wrongfully  imprisoned  under  such  circumstances  might  be 
kept  in  prison  throughout  the  long  vacation.  Thirdly,  the 
objection,  that  the  plaintiff  ought  to  have  replied  nul  tiel  re- 
^rf,  is  of  no  weight :  he  was  only  bound  to  shew  that  the 
writ  of  execution  was  set  aside:  Rankin  v.  De  Medina, 
^on  constat  that  there  was  any  record  of  the  ca.  sa.  [Al- 
<^^«on,  B. — Suppose  the  judgment  was  set  aside  by  consent, 
on  the  terms  of  no  action  being  brought ;  that  would  not  be 
within  a  replication  of  nul  tiel  record.     PoUocky  C.  B. — 

(a)  10  M.  &  W.  371.  {h)  8  Ad.  &  EU.  449. 

(c)  1  C.  B.  183. 
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1846.         There  may  be  cases  in  which  the  real  question  could  not 
'^["■"''^    ^      be  tried  upon  an  issue  in  nul  tiel  record.]      [He  cited  Par- 
^'  sons  y.  Lloyd  {a)y  and  was  then  stopped ;  and 

•I0NK8* 

Per  Curiam  (&), 

Judgment  for  the  pl^nti£ 

(a)  3  Wils.  341.         {b)  Pollock^  C.  B.,  Alderson,  B.,  and  Flatty  B. 


•^^'**  ^^'  Abbott  v.  Richards. 

In 


A  judge's  IN  this  case,  the  defendant,  the  sheriff  of  Staffordshire, 

order,  made  un-   ,       .  ,         •  .  .  -i  -i  /» 

der  the  6th  having  taken  m  execution  certain  goods  under  a  fieri  facias, 

Interpleader  ^  which  the  plaintiff  sct  up  a  claim,  the  sheriff  applied  to 

ttwtfhr*^^«  a  judge   at  chambers   for  relief  under  the   Interpleader 

should  be  sold  Act ;  and  an  order  was  made  that  the  goods  should  be  sold, 

by  the  sheriff,  ,    ,  j         •  j   •  i  •  i      i 

and  the  money    and  the  proceeds  paid  mto  court,  to  abide  me  event  of  an 
toabidethe"^    issue  between  the  claimant  and  the   execution   creditor. 

event  of  an         Qn  the  trial  of  the  issue,  a  verdict  was  found  for  the  claim- 
issue  to  be  tried 

between  the  ant,  who  then  Commenced  this  action  against  the  sheriff, 

execution  ere-  The  declaration  was  delivered  on  the  20th  November.     It 

Usue wMtried  charged  the  defendant   with   breaking  and   entering  the 

and  a  verdict  plaintiff's  dwcUing-housc,  and  seizing  and  taking  his  goods, 

claimant,  who  and  Converting  them  to  his  own  use.     On  the  28th,  the  de- 

brou^tTn  ac-  fcndant  obtained  an  order  for  ten  days'  time  to  plead ;  and, 

tion  of  tres-  Qjj  ^{jQ  g^i^  December,  a  further  order  for  ten  days  more. 

pass  against  tne  •' 

sheriff,  for  On  the  11th  of  December,  a  summons  was  taken  out  before 

entering  his  Plott,  B.,  to  Stay  the  proceedings,  which  was  referred  by 

md^HtM^  *^®  learned  Judge  to  the  Court,  the  plaintiff  having  till  the 

goods  and  am-  fifth  j^v  of  this  Term  to  make  the  application. 

vertmg  them  to  ''  '■^*^ 

hi$  own  %ue. 

The  Court  made  absolute  a  rule  for  striking  out  so  much  of  the  declaration  as  chaiiged  the 

seizure  and  conversion  of  the  goods. 

And  semble,  (per  Alderton,  B.,  and  /2o(^e,  6.),  the  proceedings  ought  in  racha  case  to  be 
stayed  altogether. 


^ 
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In  the  commencement  of  this  Term^  Grray  accordingly         1846. 
moved  for  a  rule  to  shew  cause  why  the  proceedings  in  the        j^^^*     ' 
action  should  not  be  stayed:   the  Court,  however^  only  v. 

granted  him  a  rule  to  shew  cause  why  so  much  of  the 
declaration  as  charged  the  defendant  with  seizing  and 
taking  the  plaintiff's  goods,  and  converting  them  to  his 
own  use,  should  not  be  struck  out.     Ag^st  this  rule 

Humfrey  and  Hance  now  shewed  cause. — First,  this  ai)- 
pGcation  is  too  late.     It  has  universally  been  laid  down, 
that  the   sheriff  must  come  to  the   Court  promptly  for 
relief  of  any  kind ;  and  here  he  has  taken  steps  in  the  cause 
which  have  put  the  plaintiff  to  expense,  and  occasioned 
delay.     [Pollochy  C.  B. — This  is  not  a  question  of  irregu- 
larity :  it  is  never  too  late  to  stay  proceedings,  where  mani- 
fest injustice  would  be  done  by  letting  them  go  on.     Be- 
ades,  where  the  sheriff  obtains  an  order  under  the  Inter- 
pleader Act,  the  Court  may  give  effect  to  it  any  time. 
Alderson^  B.  —  The  only  question  is,  whether  the  Court 
ought  to  allow  the  plaintiff  to  go  against  the  sheriff  for 
the  acts  which  were  done  by  him  under  the  interpleader 
rule,]    The  Judge  not  having,  by  his  order,  restrained  the 
plantiff  from  bringing  an  action,  the  Court  will  not  now 
stay  the  proceedings.     The  Court  can  exercise  their  juris- 
diction under  the  act,  only  where  an  adverse  claim  is  made : 
if}  therefore,  they  hold  that  the  plaintiff  ought  to  be  thus 
limited,  the  consequence  will  be,  that  the  party  will  always 
lie  by  and  bring  an  action.     There  may  have  been  special 
damage  arising  from  the  mere  act  of  seizure,  or  the  goods 
may  have  sold  for  much  less  than  their  value. 

Gray,  contrk,  was  not  called  upon. 

Pollock,  C.  B. — I  think  the  rule  ought  to  be  made 
ahsolute  on  payment  of  costs.  I  find  no  suggestion  in  the 
^davits  of  any  special  damage ;  and  the  supposed  hardship 
^^  the  party,  of  having  his  goods  seized,  and  sold,  perhaps, 
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1846.         for  less  than  their  value,  and  receiving  only  the  proceeds  of 
Abbott       *^®  ^^®*  ^®  *  matter  which  might  and  ought  to  be  brought 
before  the  Judge  at  the  time  of  the  making  of  the  order. 
Here,  nothing  of  that  nature  appears  to  have  been  stated  to 
him.     There  may,  perhaps,  be  some  doubt  as  to  the  extent 
of  the  Judge's  authority  under  the  act:  my  impression  is, 
that  he  has  a  right  to  do  all  that  is  just,  proper,   and 
equitable  under  the  circumstances.     Here  we  must  pre- 
sume that  he  did  so.     It  would  therefore  be  very  unjust 
to  make  the  sheriff  responsible  for  what  he  did  under  the 
order  of  the  Judge.     There  is  nothing  in  the  affidavits  to 
shew  that  any  question  was  intended  to  be  raised  before 
him,  except  the  title  to  the  goods.     I  think,  however,  we 
cannot  protect  the  sheriff  as  to  the  trespass  charged  by 
breaking  and  entering  the  house;  but,  the  goods  having 
been  sold  under  the  authority  and  direction  of  the  Judge, 
and  the  plaintiff  having  already  received  the  proceeds  of  the 
sale,  which  we  must  suppose  to  be  the  value  of  them,  it 
would  be  an  opprobrium  to  the  law  to  allow  him  then  to 
bring  an  action  for  supposed  special  damage,  and  get  da- 
mages over  again  for  so  disposing  of  them. 

Alderson,  B. — I  am  of  the  same  opinion.  The  Inter- 
pleader Act  begins  by  providing,  in  the  1st  section,  for 
the  mode  of  relief  for  ordinary  persons  who  desire  to  inter- 
plead. In  these  cases,  the  party  comes  into  Court,  and  states 
an  affidavit  that  he  claims  no  interest  in  the  subject-matter 
of  the  action,  and  "  is  ready  to  bring  into  Court,  or  to  pay 
or  dispose  of,  the  subject-matter  of  the  action,  in  such  man- 
ner as  the  Court  or  any  judge  thereof  may  order  and 
direct ;"  and  upon  that  the  Court  or  the  judge  is  to  make 
such  order  therein,  as  to  costs  and  all  other  matters,  as  may 
appear  to  be  just  and  reasonable.  Then  the  6th  section 
points  out  what  is  to  be  done  in  the  case  of  sheriffs — 
namely,  the  same  thing :  the  Court  may,  upon  application 
of  the  sheriff,  *^  exercise,  for  the  adjustment  of  such  claims. 


^ 
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and  the  relief  and  protection  of  the  sheriff^  all  or  any  of  the         1846. 
powers  and  authorises  hereifibefore  contained,  according  to         ..    ' 
the  circumstances  of  the  case.''      The  Court  or  juds:e,  ^' 

therefore,  has  a  jurisdiction  over  the  subject-matter  brought 
into  Court,  which  in  this  case  consisted  of  the  goods  seized, 
and  has  power  to  dispose  of  them  in  such  manner  as,  accord- 
ing to  all  the  circumstances  of  the  case,  shall  appear  to  be 
just  and  reasonable.     The  sheriff  holds  them  at  the  discre- 
tion of  the  Court  or  judge,  who  is  to  make  such  order 
with  respect  to  them  as  he  shall  think  just  and  reasonable. 
Then,  when  the  Court  or  the  judge,  having  a  discretion  so 
to  do,  orders  the  sheriff  to  sell  the  goods,  it  would  be  mon- 
strous if  he  were  aflerwards  to  be  held  responsible  in  an 
action  for  selling  them  under  that  order.     It  would  be 
doing  a  grievous  injustice  to  the  officer  of  the  Court ;  and 
that  IB  all  that  we  now  intend  to  prohibit  the  plaintiff  from 
doing.    If  any  special  damage  was  reallj  sustained  bj  the 
sdzore  and  sale,  that  should  have  been  brought  under  the 
notice  of  the  learned  Judge  at  the  time. 

BoLFEy  B. — I  am  of  the  same  opinion.  My  only  doubt  is, 
whether  the  rule  goes  far  enough ;  for  I  doubt  whether  the 
I^lature  intended  that  there  should  be  any  interpleader 
at  all,  except  where  the  interpleader  disposes  of  everything : 
^  if  the  Judge  sees  that  there  really  is  a  question  which 
will  not  be  disposed  of  by  determining  the  title  to  the 
goods,  I  think  he  should  not  interfere  at  alL  There  is  no 
^ogy  for  allowing  the  party  to  split  his  claim  into  two 
P^; — ^first,  the  title  to  the  goods,  and  secondly,  a  claim 
for  damages:  therefore  I  should  say,  that,  in  such  a  case,  the 
Judge  has  no  jurisdiction  under  the  statute;  and  there  is 
Qo  absurdity  in  that  The  Legislature  meant  to  protect 
the  sheriff  as  far  as  they  could ;  and  there  is  no  absurdity 

• 

^  saying  that  there  may  be  cases  of  adverse  claims  to 
which  the  act  does  not  apply,  and  over  which  the  Judge 
<^^ot  adjudicate.     But  that,   after  an  interpleader  rule 
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Abbott 

V. 

Richards. 


has  been  disposed  of,  and  an  order  made,  and  an  issue  tried, 
the  party  should  be  allowed  to  have  another  action  against 
the  sheriflF  in  respect  of  his  seizure  of  the  same  goods,  would 
be  monstrous.  I  have  therefore  no  difficulty  in  concurring 
to  the  extent  of  this  rule ;  the  only  objection  with  me  is, 
that  it  does  not  go  far  enough. 


Aldebson,  B. — I  must  say  I  concur  with  my  Brother 
Rolfe,  and  think  the  rule  does  not  go  far  enough. 

Bule  absolute. 


Jan,  27.  pROUBFooT  and  Another  v,  Boyle. 

Three  causes       X  HIS  was  an  action  of  covenant  on  a  deed  of  apprentice- 
were  referred       , .         1  .,  .  /•     .  •  1  -x  ^       J  i_ 
to  arbitration,     ship,  and,  upou  its  comiug  on  lor  trial,  it  was  relerred  by  or- 

l:h#r?nfanr*"^   ^^^  ^^  ^^^^  Prius,  togctlicr  with  two  other  actions  against  the 

same  defendant,  in  one  of  which  the  apprentice,  an  infant, 
sued  by  his  mother  and  next  friend.  The  infant  was  a  party 
to  two  of  the  actions,  but  not  to  the  third ;  but  he  was  die 

was  the  sub-       substantial  plaintiff  in  all.     The  costs  of  the  causes  were, 

stantial,  though  ^  ^  ^ 

by  the  order,  to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  and  award  were  to  be  in  the  discretion  of 
the  arbitrator,  who  was  to  certify  by  and  to  whom  the 
same  should  be  paid.  There  was  also  a  clause  empowering 
the  Court  to  remit  the  matter  back  to  the  arbitrator,  in  case 
of  any  invalidity  in  the  award.  The  arbitrator,  by  his 
award,  ordered  that  a  verdict  should  be  entered  in  this  cause 
for  the  defendant ;  that  the  other  two  actions  should  cease, 

cided  all  the 

causes  in  favour  and  be  no  further  prosecuted;  and  that  the  infant  should 
ant,  and  order-  P*y  *^®  ^s*®  of  the  reference  and  award. 

ed  that  the 

it\fant  should  pay  all  the  costs  of  the  reference  and  award  ; — Heldt  that  this  was  no  excess  of 

authority. 


the  infant 
sued  by  his 
next  fHend  { 
the  other  two 
being  actions 
in  which  he 


not  the  nomi- 
nal plaintiff. 
The  costs  of 
the  causes  were 
to  abide  the 
event,  and  the 
costs  of  the 
reference  and 
award  were  to 
be  in  the  dis- 
cretion of  the 
arbitrator.  The 
arbitrator  de- 
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Eumfrey  had  obtained  a  rule  to  shew  cause  why  this  1846. 
award  should  not  be  set  aside,  on  the  grounds,  first,  that  Proudpoot 
the  arbitrator  had  exceeded  his  authority,  in  ordering  an 
infant  to  pay  costs;  and  secondly,  that  the  award  was 
Dot  final,  inasmuch  as  the  costs  of  the  whole  reference  were 
ordered  to  be  paid  by  a  person  who  was  not  a  party  to  all 
the  causes  referred. 

Lmh  now  shewed  cause. — It  is  no  ground  of  objection  to 
this  award,  that  the  party  against  whom  it  is  made  is  an 
infant.  A  submission  to  arbitration  by  an  infant  is,  no 
doubt,  voidable ;  that  is,  he  may,  if  he  choose,  set  it  aside, 
until  ratification  by  him  afler  full  age.  But  here  he  does  not 
If  plj  to  set  aside  the  award  on  that  ground,  but  only  says 
that  it  was  an  excess  of  authority  to  order  him  to  pay  costs. 
He  therefore  admits  himself  to  be  a  competent  party  to 
the  reference ;  and,  being  so,  the  arbitrator  clearly  had  au- 
thority over  him  in  respect  to  the  costs. 

Secondly,  there  is  nothing  to  limit  the  power  of  the  arbi- 
trator over  any  of  the  parties  to  the  reference,  in  respect  of 
the  several  causes.  He  may  select  any  of  the  parties  he 
pleases  for  this  purpose ;  and  he  has  selected  the  party  who 
^as  the  substantial  plaintiff  in  all  the  actions.  Surely  aU 
the  parties  to  this  submission  might  agree  that  any  one  of 
them  should  be  made  to  pay  the  costs  of  all.  [PoUocky 
C.  B. — If  the  arbitrator  thought  the  whole  of  the  proceed- 
"Jg8  were  substantially  his,  he  might  well  throw  upon  him 
the  costs  of  the  whole  reference.]  It  will  be  said  there  is 
lU)  sufficient  finding  on  this  point,  because  the  arbitrator 
iQakes  the  costs  payable  by  a  party  against  whom  they  cannot 
^  enforced.  But  he  cannot  complain  of  that ;  it  is  to  the 
defendant's  loss,  if  at  all.  The  infant's  proper  time  for  ob- 
j^ting  as  to  this  matter,  is  when  the  defendant  seeks  to 
enforce  the  costs  against  him. 

Humfreyy  contrk. — The  submission  must  receive  a  rea- 
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1846.         sonable  constructioiiy  namely,  that  the  costs  of  the  reference 
PaouDFooT     ^^  *^  ^  ^^  *^®  discretion  of  the  arbitrator  as  to  each  cause, 
"•  as  if  each  had  been  referred  separately.     [Pollock,  C.  B. — 

Why  then  are  all  the  actions  blended  together  in  one  re- 
ference ?  Suppose  the  two  actions  to  which  the  infant  is  a 
party  to  have  been  improperly  brought  by  his  mother  and 
uncle  in  his  name,  why  should  not  the  arbitrator  make  them 
pay  all  the  costs  of  all  the  actions?  Alderson,  B. — The 
costs  of  the  reference  and  award  must  be  one  joint  matter : 
*^  the  costs  of  the  reference"  means  the  costs  of  the  whole 
matter  referred;  and  all  the  parties  are  to  be  subject  to  the 
arbitrator's  discretion  as  to  them.  If  we  are  to  say  that 
the  costs  of  the  reference  of  cause  A.  are  to  be  paid  by  B., 
of  cause  C.  by  D.,  and  so  on,  how  is  the  Master  to  ascer- 
tain them?]  The  arbitrator  should  ascertain  the  whole 
amount  himself^  and  order  certain  proportions,  at  his  discre- 
tion, to  be  paid  by  each.  [Alderson,  B. — It  is  impossible 
he  can  ascertain  the  proportions  accurately.] 

Secondly,  the  order  for  payment  of  costs  by  the  infant  is 
altogether  inoperative.  There  is  no  power  to  enforce  it : 
he  may  relieve  himself  from  them  at  any  time.  [Alderson, 
B. — Let  him  do  so;  but  why  should  we  set  the  award 
aside  for  that?]  The  arbitrator  has  (Erected  a  person  to 
pay  who  is  not  liable  to  pay,  and  who  may  at  any  time 
revoke  the  submission.  If  he  had  not  so  directed,  how  can 
it  be  certainly  said,  that  he  would  not  have  ordered  the 
other  plaintiffs  to  pay  these  costs  ?  The  award,  therefore, 
is  not  final,  by  reason  of  the  costs  being  ordered  so  to  be 
paid,  for  the  arbitrator  has,  in  effect,  not  adjudicated  by 
whom  the  costs  shall  be  paid  at  all  events,  by  parties  bound 
to  pay  them.  It  is  as  if  he  had  ordered  them  to  be  piud  by 
a  stranger. 

Pollock,  C.  B. — On  the  face  of  the  award,  it  is  per- 
fectly good ;  and,  at  all  events,  we  ought  not  to  interfere  to 
set  it  aside  on  this  ground.  If  we  had  any  doubt,  we  should 
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send  it  back  to  the  arbitrator  to  be  amended;  but  I  think         IS4C}. 
it  is  right  in  all  respects. 


Aldsbson,  B.^  and  Bolfe,  B.,  concurred. 

Bule  discharged^  with  costs. 


Pboudfoot 

V. 
BOTLX« 


PiBRPOiNT  V.  Brewer.  j^  «^ 

IHIS  cause  having  been  removed  into  this  Court  by  cer-  shuw ina 
tiorari  from  the  Lord  Mayor's  C!ourt,  JllSi^itStiai 

operatkm  are 

/.  Henderson  appeared  to  justify  biul  under  the  recogni-  speot  of  which 
zancc    The  qualification  of  one  of  the  bail  consisted  of  ^"^Ji^^^^f- 
shares  in  certain  railway  companies  in  actual  operation 
under  their  acts  of  Parliament. 

Morris  objected  to  the  bail,  urging  that  railway  shares 
^ere,  at  best>  but  a  fluctuating  property,  which  might  prove 
to  be  of  no  value  at  all. 

Aldebson,  B. — Surely  they  are  property.  Money  itself 
is  of  a  fluctuating  nature,  as  shifting  from  one  person  to 

another. 


Peb  CurtaMi 

Bail  allowed. 


VOL,  XV.  p  M.W. 
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VACATION   SITTINGS   AFTER   HILARY 

TERM. 


FA*  6« 

Under  the  In- 
■olTent  Debt- 
ors Act,  1  &  2 
Vict.  c.  110, 
8.  75,  the  pri- 
soner if  dtt- 
charged  only  M 
to  the  pertica- 
lar  debts  and 
sams  of  money 
mentionadinhis 
schednletobe 
due  firom  him 
to  the  creditors 
named  therein, 
and  not  gene- 
rally as  to  all 
his  debts  then 
due  to  such 
creditors. 


Leonabd  v.  Bakeb. 

Assumpsit  by  payee  against  maker  of  two  seyeial 
promissory  notes ;  the  first  for  £76^  dated  26th  August, 
1839^  payable  two  months  after  date :  the  second  for  £50, 
dated  7  th  March,  1840,  payable  two  months  after  date. 

The  defendant  pleaded  (inter  alia),  that,  after  the  makii^ 
of  the  promises,  &a,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  14th  of  November,  1840,  by  a  certain 
order  and  adjudication  of  the  Court  for  the  Kelief  of  Insol- 
vent Debtors,  he,  the  defendant,  then  being  an  insolvent 
debtor,  and  in  prison,  was,  according  to  a  certain  act  of 
Parliament,  &c.,  [1  &  2  Vict,  c  110],  ordered  to  be  dis- 
charged from  custody,  and  declared  to  be  entitled  to  the 
benefit  of  the  said  act,  as  to  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  from  the  defendant  on  the 
15th  day  of  September,  a.  d.  1840,  being  the  time  of 
making  the  order  vesting  the  estate  and  effects  of  the  de- 
fendant, &a,  to  the  several  persons  named  in  his  schedule 
as  creditors,  including  the  plaintiff:  that  the  several  debts 
and  sums  of  money  in  the  declaration  mentioned  were  due 
from  the  defendant  to  the  plaintiff  before  and  on  the  said 
15th  day  of  September,  1840 ;  and  that  the  plidntifi^  at  the 
time  of  the  said  adjudication,  was,  and  still  is,  one  of  the 
persons  named  in  the  defendant's  said  schedule  as  a  creditor 
of  the  defendant;  and  that  he,  the  defendant,  was  duly  dis- 
charged according  to  the  said  order  and  adjudication,  and 
thereby  became  entitled  to  the  benefit  of  the  said  act,  &c. — 
Verification. 


HILART  TACATIOlf,   9  VICT.  203 

Keplicaiion,  that  the  defendant  was  not  by  the  said  order         1846. 
and  adjudication  adjudged  or  ordered  to  be  discharged,  ac- 
cording to  the  said  statute,  as  to  the  smd  several  debts  and 
soms  of  money  in  the  sfdd  plea  mentioned,  &c :  and  issue 
thereon. 

At  the  trial,  before  Erie,  J.,  at  the  last  assizes  at  Bristol, 
it  appeared  that  the  defendant  had  inserted  the  name  of  the 
plamtiff  in  his  schedule  filed  by  him  in  the  Insolvent 
Debtors  Court,  as  a  creditor  for  *^  two  sums  of  £100  and 
£106;^  but  the  schedule  made  no  mention  of  the  pro- 
missory notes  on  which  this  action  was  brought.  The 
learned  Judge  thought  that  the  defendant  was  not,  under 
these  drcumstances,  discharged  from  liability  as  to  the  two 
promissory  notes,  and  directed  a  verdict  for  the  plaintiff  as 
to  the  two  first  counts  of  the  declaration,  reserving  leave 
to  the  defendant  to  move  to  enter  the  verdict  thereon 
for  him. 

hi  last  Michaelmas  Term,  Kinglake,  Serjt,  moved  pur- 
soant  to  the  leave  reserved,  and  obtained  a  rule  to  shew 
cause;  against  which, 

Baniaw  (with  whom  was  Crowder)  now  shewed  cause. 
"*In  this  case  the  verdict  has  been  found  for  the  plaintiff 
for  a  totally  distinct  and  separate  debt  from  that  named  in 
the  defendant's  schedule  in  connection  with  the  plaintiiF  as 
&  creditor ;  and  it  is  submitted  that  the  defendant  was  not, 
hf  his  discharge  under  the  Insolvent  Debtors  Act  under 
such  circumstances,  discharged  from  liability  as  to  the  cause 
(^f  action  arising  upon  these  promissory  notes.  There  ap- 
pears to  be  some  difference  upon  this  point  between  the 
decisions  of  this  Court  and  of  the  Court  of  Common  Pleas. 
la  the  case  of  Tyers  v.  Stunt  (a),  the  latter  Court  ex- 

(a)  7  Scott,  340. 
p2 
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1846.  presslj  decided,  that  an  insolvent  debtor,  who  owes  two 
distinct  debts  to  the  same  person,  and  inserts  one  of  them 
only  in  liis  schedule,  is  not  discharged  as  to  the  other.  In 
Davis  y.  Lloyd  (a),  on  the  other  hand,  this  Court  appears 
to  have  been  of  opinion,  that  in  such  case  the  effect  of  the 
discharge  was  to  release  him  from  being  sued  by  the  par- 
ticular creditor  as  to  either  of  such  debts.  That  case,  how- 
ever, does  not  seem  to  be  one  of  very  great  authority.  It 
was  argued  on  the  last  day  of  Term  [E.  T.  1838] ;  and  Lord 
Abinger^  C.  B ,  said,  that  the  Court  were  not  then  prepared 
to  decide  the  question;  but  that,  as  the  party's  liberty  was  in 
question,  he  would  give  judgment  at  chambers :  and  in  the 
following  Term,  his  Lcrdship  stated  that  he  had  given 
judgment  accordingly,  and  that  the  defendant  had  been  dis- 
charged; assigning,  as  the  reason  for  his  opinion,  that  **\% 
was  in  the  power  of  the  creditor,  when  served  with  notice 
of  the  insolvent's  intention  to  apply  for  his  discharge  under 
the  Insolvent  Act,  to  make  an  application  to  the  Court 
under  the  35th  section  of  the  7  Geo.  4,  c  57,  to  have  the 
omitted  debt  inserted  in  the  schedule ;"  and  that,  not  having 
done  so,  he  could  not  afterwards  arrest  the  insolvent.  It  is 
to  be  observed,  that  all  which  the  Court,  at  the  most,  de-* 
cided  in  that  case,  was,  that  they  would  not  detain  the 
defendant  in  custody :  the  question  did  not  there  arise  on 
plea.  But  the  case  of  Tyers  v.  Stunt  is  a  more  recent 
decision  of  the  fuU  Court  of  Common  Pleas,  directly  in 
point.  [Parkcy  B.,  referred  to  Hoyles  v.  JBfore(i).]  That 
case  is  certainly  no  authority  for  the  defendant.  [Paries 
B. — No ;  it  is  rather  in  your  favour ;  for,  if  the  creditor's 
being  named  in  the  schedule  is  enough,  whatever  be  the 
amount  of  the  debt,  all  the  discussion  in  that  case  was 
idle.] 

Kinglakcy  Seijt.,  contr^ — Upon  the  true  construction  of 
(a)  2  Jurist,  340.  {h)  14  M.  ^  W.  387. 
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this  act  of  Parliament,  this  was  a  good  discharge  of  the  de-         1846. 
fendant  as  to  the  debt  for  which  this  action  was  brought, 
being  a  debt  due  to  a  creditor  named  in  his  schedule.     The 
luiguage  of  the  stat  1  &  2  Vict  c.  110,  is  important,  as 
contrasted  with  that  of  the  former  acts.    The  75th  section 
empowers  the  Court  or  commissioner,  &c.,  to  adjudge  that 
the  prisoner  shall  be  discharged  from  custody,  and  entitled 
to  the  benefit  of  the  act,  '^as  to  the  several  debts  and 
smns  of  money  due,  or  claimed  to  be  due,  at  the  time  of 
making  such  vesting  order  as  aforesaid,  from  such  prisoner 
to  the  several  persons  named  in  his  schedule  as  creditors,  or 
claiming  to  be  creditors,  for  the  same  respectively."  [Parke, 
B.— That  is,  for  the  same  several  debts  respectively.]    The 
machmery  of  the  act  is  directed  to  the  purpose,  on  the  one 
hand,  of  bringing  together  all  the  funds  of  an  insolvent 
debtor;  and  on  the  other,  of  collecting  together  all  his  ere* 
ditors,  for  the  distribution  of  such  funds  amongst  them. 
For  this  purpose  twofold  means  are  prescribed :  first,  the 
filing  of  the  schedule,  containing  the  insolvent's  own  state- 
ment of  his  liabilities,  which  is  the  foundation  of  the  Court's 
power  over  his  property ;  secondly,  the  notice  required  (by 
the  7l8t  section)  to  be  given  to  all  the  scheduled  creditors 
whose  debts  amount  to  £5,  of  the  making  of  the  vesting 
order,  and  the  filing  of  the  schedule.     All  this  is  prelimi- 
^  to  the  proof  of  debts  by  the  creditors.     Now,  what 
can  be  the  object  of  such  a  notice,  if  the  schedule  is  to  be 
taken  as  true  as  against  the  insolvent  ?     The  62nd  section, 
also,  empowers  the  Court  to  examine  into  disputed  claims 
^  debts  tendered  to  be  proved,  or  debts  mentioned  in  the 
schedule,  and  shews  that  there  are  to  be  two  classes  of  cre- 
ators entitled  to  distribution,  viz.  those  whose  claims  are 
Emitted  in  the  schedule,  and  those  who  have  afterwards 
come  m  and  proved.     [Parkcy  B. — ^The  diflSculty  is  to  see 
"ow,upon  your  construction  of  the  statute,  the  93rd  section 
^as  wanting.]     That  section  gives  the  creditor,  in  cases 
where,  without  culpable  negligence,  or  fraud,  or  evil  inten- 
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1846.  tion  on  the  part  of  the  prisoner^  the  debt  is  specified  in  the 
schedule  at  an  amount  which  is  not  exactly  its  actual 
amount,  the  benefit  of  all  the  provisions  of  the  act  in  re- 
spect to  the  actual  amount  of  the  debt.  [^Pitrke,  B. — But 
it  also  gives  the  prisoner  a  title,  in  the  same  cases,  to  all  the 
benefit  of  the  act ;  he  is  first  named.]  But  for  that  section 
the  dividend  would  be  confined  to  the  debt  inserted  in  the 
schedule.  These  enactments  vary  connderably  from  those 
of  the  former  acts ;  and  in  Taylor  v.  Buchanan  (a),  the 
judgment  of  the  Court,  that  the  effect  of  the  discharge  was 
to  relieve  the  insolvent  only  to  the  extent  of  the  specific 
debts  described  in  the  schedule,  proceeded  expressly  upon 
the  absence,  in  the  stat.  1  Geo.  4,  a  119,  on  which  that 
case  was  decided,  of  any  clause  enabling  creditors  to  come 
in  and  prove  for  theu-  debts,  though  they  were  not  inserted 
in  the  schedule.  [Parke,  B. — The  creditors  cannot  come 
in  and  prove  without  an  order  of  the  Court  Sect.  62 
says,  that  the  dividends  shall  be  made  amongst  the  creditors 
whose  debts  shall  be  admitted  in  the  schedule,  and  those 
who  shall  prove  their  debts  '^  in  pursuance  of  any  order 
of  the  Court  to  be  made  in  that  behalf;"  it  is  not,  there- 
fore, optional  with  the  creditors  to  come  in  and  prove  their 
debts,  but  they  must  wait  for  an  order  of  the  Court]  The 
case  of  Davis  v.  Lloyd  was  very  fully  argued,  and  must  be 
taken  to  have  been  decided  upon  consultation  by  the  whole 
Court ;  whereas  in  Tyers  v.  Stunt  there  was  no  aigument 
at  all. 

Parke,  B. — We  are  all  of  opinion  that  the  decision  of 
the  Court  of  Common  Fleas,  in  the  case  of  T)fers  v.  Stunt, 
was  correct,  and  that  the  decision  in  Davis  v.  Lloyd  cannot 
be  supported.  The  question  turns  upon  the  75th  section  of 
the  statute,  the  meaning  of  which,  according  to  its  ordi- 
nary grammatical  interpretation,  certainly  is,  that  the  insd- 

(a)  4  B.  &  C.  410. 
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vent  is  di^harged  as  to  those  debts  or  sums  of  money  only  1846. 

which  are  specified  in  his  schedule.      Then  the  question  is^ 

whether  words  are  to  be  found  in  any  other  section^  which 

should  induce  us  to  put  a  different  interpretation  on  the 

7dth  section.     My  Brother  KinglaJte  has  failed  to  satisfy 

me  that  there  are.    With  respect  to  the  62nd  section^  the 

right  thereby  given  to  creditors  to  come  in  and  prove  their 

debts  is  not  optional  with  them,  but  depends  upon  the 

Older  of  the  Court     And  the  93rd  section  is  very  strong 

to  shew  that  the  l^slature  meant  what  they  have  said  in 

Beet  TSy  just  as  they  have  said  it ;  for  unless  this  meaning 

be  given  to  it,  the  introduction  of  the  provisions  of  the 

93rd  section  was  wholly  imnecessary.     I  am  therefore  of 

opinion,  that  the  decision  in  Tyers  v.  Stunt  was  rights  and 

that  we  ought  to  abide  by  that  decision. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  The  fair  and  rea- 
sonable construction  of  the  75th  section  is,  that  the  prisoner 
is  to  be  discharged  as  to  the  debts  mentioned  in  his  schedule 
to  be  due  to  the  creditors  therein  named ;  that  is  the  con- 
struction put  upon  it  by  the  Court  of  Common  Pleas; 
their  dedsion  is  quite  consistent  with  justice,  and  I  think 
we  ought  to  abide  by  it. 

Platt,  B.,  concurred. 

Bule  discharged. 
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i?Vft.  11.  WiLDEBS  and  Others  v.  Stevens. 

Anompsit  by  AsSUMPSIT  hj  the  indorsees  against  the  indorser  of  a 

against  indoner  bill  of  exchange.     The  declaration  stated^  that  T.  &  H. 

diuige,  drawn  Wilders  &  Co.,  on  &c,  made  their  bill  of  exchange  for  40/. 

^y  y*  i^^Jied  ^^*'*  payable  to  their  order,  and  directed  the  same  to  one  J. 

byW.&Co.  Hcigham,  &c;  that  Wilders  &  Co.  indorsed  the  same  to 

ant,  and  by  the  defendant,  and  the  defendant  then  indorsed  the  same  to 

p^ti^^  ^  ^^  *^^  plaintiffs.    The  declaration  then  averred  presentment  to 

Plea,  thatw.  and  nonpayment  by  Heigham,  in  the  usual  terms. 

M  Oo*  are  tbe  __^  

plaintiffs,  and  Plea,  that  the  said  T.  &  H.  Wilders  &  Co.  are  the 
sons;  th^the  plaintiffs,  and  no  other  persons;  that  the  'pl^tiffs  and 
plaintiffs  and      j^q  other  persons  are  the  makers  of  the  said  bill  and  the 

no  other  per-  * 

tons  are  the  persons  to   whose  order  the  same  was  payable,  and  the 

biU,  and  the  persons  who  indorsed  the  same  to  the  defendant,  and  who 

iiSose  oi^erit  ^'^  liable  to  the  defendant  as  such  indorsers,  in  the  event  of 

was  payable,  payment  of  the  same  by  him. — ^Verification. 

and  the  persons  .       .  ,  \» 

who  indorsed  Keplication,  that,  before  and  at  the  time  of  the  drawing 

ant,  and  who'  ^^^  making  of  the  said  bill  by  the  plaintiffs,  and  the  in- 

him^^such  dorscmcnt  thereof  by  the  defendant,  as  in  the  declaration 

indorsers,  in  mentioned,  Heigham  was  indebted  to  the  plaintiffs  in  the 

the  erent  of 

payment  of  the  sum  of  40/.  125.,  and  thereupon  it  was  agreed  between  the 
Re^lii^ld^,  plaintiffs  and  Heigham,  that,  in  consideration  that  Heigham 
ti^a^t  the  time  ^^Quld  procure  the  defendant  to  indorse,  and  become  surety 
of  the  bill,  H.  as  indorscr  to  the  plaintiffs  of  the  said  bill,  the  plaintiflfs 
the  plaintiffs  in  should  give  time  to  Heigham  for  the  payment  of  the  sud 
^  JJ^^/    debt  of  40Z.  12*. ;  that  the  pl^ntifl^,  thereupon  afterwards, 

thereupon  it  was 

agreed  between  the  plaintiffs  and  H.,  that,  in  consideration  that  H.  wonld  procore  the  defend- 
ant  to  indorse  and  become  surety  as  indorsee  to  the  plaintiffs  of  the  bill,  they  would  giTC  time  to 
H.  for  payment  of  the  debt :  that  the  plaintiffs,  in  pursuance  of  this  agreement,  drew  and  in- 
dorsed the  bill  as  in  the  declaration  mentioned,  and  the  defendant,  for  the  accommodation  of  H., 
indorsed  it  to  the  plaintiffs,  with  the  intent  of  thereby  becoming  surety  as  indorser  to  the  plain- 
tiffs of  the  bill ;  that  H.,  in  further  pursuance  of  the  agreement,  deliTaed  the  biU  so  indorsed  to 
the  plaintiffs,  and  the  plaintiffs  gave  time  to  H.,  and  &at  no  part  of  the  said  debt  has  been  paid 
to  them  : — Held,  first,  that  the  facts  disclosed  in  the  replication  shewed  a  snffioient  title  in  the 
plaintiffs  to  sue  the  defendant  on  his  indorsement  to  them,  notwithstanding  their  prerioos  indorse- 
ment to  him.  Secondly,  that  the  replication  shewed  a  sufficient  consideration  for  the  defendant's 
promise  to  pay  the  pluntiffs  the  amount  of  the  bill.  And  thirdly,  that  it  was  not  a  deptrtwe 
from  the  dedaratioiu 
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in  pursuance  and  performance  of  the  s^d  agreement,  drew         1846. 
and  indorsed  the  said  bill  as  in  the  declaration  mentioneil,      wilders 
and  that  the  defendant,  for  the  accommodation  of  Heis:ham.      ^    "* 
indorsed  the  same  to  the  plamtins,  with  the  intent  of  there- 
by becoming  surety  as  indorser  to  the  plaintiffs  of  the  said 
bill;  that  Heigham,  afler  the  sdd  indorsement  by  the  de- 
feadanty  in  further  performance  of  the  said  agreement, 
delivered  the  said  bill  so  indorsed  by  the  defendant  to  the 
plaintiffs;  that  the  plaintiffs,  in  performance  of  the  ssdd 
agreement,  gave  time  to  Heigham  for  payment  of  the  siud 
debt,  and  that  no  part  thereof  has  been  paid  to  the  plaintiffs. 
— VerificatioiL 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion admits  the  indorsement  by  the  plaintiffs  to  the  defend- 
ant, as  in  the  plea  mentioned,  and  that  the  plaintiffs  were 
liable  to  the  defendant  thereon,  and  their  promise  thereby 
to  pay  him  the  amount  of  the  bill,  if  the  drawee  did  not : 
and  that  it  is  inconsistent  with  such  promise  and  indorse- 
ment of  the  plaintiffs,  and  is  a  circuity  of  action,  for  the 
defendant  to  be  liable  to  them  upon  his  indorsement,  though 
made  under  the  circumstances  stated  in  the  replication; 
and  that,  as  the  defendant  is  not  by  the  replication  alleged 
to  have  been  a  party  to  the  agreement  between  the  plaintiffs 
^d  Higham,  such  agreement  could  form  no  consideration 
for  the  defendant's  indorsement  to  the  plaintiffs. — Joinder 
m  demurrer. 

Pttersdorfff  in  support  of  the  demurrer. — This  replication 

^  no  answer  to  the  plea.     A  party  who  has  indorsed  a  bill 

of  exchange  to  another,  and  has  become  liable  as  such 

^dorser,  cannot,  on  having  the  bill  re-indorsed  to  him  by 

^  other,  bring  an  action  against  him  on  such  indorsement. 

^^^  reason  of  this  rule  is  thus  stated  in  Byles  on  Bills  of 

^change,  p.  114 : — "  If  a  bill  be  re-indorsed  to  a  previous 

''^dorser,  he  has  no  remedy  against  the  intermediate  parties, 

^^  they  would  have  their  remedy  over  against  him,  and  the 
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1846.        result  of  the  actions  would  be  to  place  the  parties  in  pre- 
WiLDERs      ciflcly  t^®  same  situation  as  before  any  action  at  alL"    On 
^-  this  ground  it  was  held^  that>  where  C.  made  a  promissorj 

note  to  A.,  who  indorsed  it  to  B.,  by  whom  it  was  re-in- 
dorsed to  A.,  A.  could  not  recover  on  the  note  against  B. : 
Bishop  y.  Hayward{a).  [Parker  B. — Lord  Kenyan  there  says 
that  there  might  be  circumstances,  which,  if  disclosed  on 
the  record,  might  entitle  the  plaintiff  to  recoTcr ;  the  ques- 
tion is,  whether  the  replication  here  does  not  disclose  such 
drcumstances.]  Admitting,  however,  that  the  defendant 
might  be  liable  upon  a  declaration  properly  framed,  this 
replication  is  bad  for  departure ;  for  it  does  not  support  the 
declaration,  but  introduces  facts  inconsistent  with  it.  Fur- 
ther, the  facts  stated  in  the  replication  shew  no  sufficient 
consideration  for  the  defendant's  promise ;  for  no  considera- 
tion is  shewn  to  have  existed  between  the  defendant  and 
Heigham,  to  whose  agreement  with  the  plaintiff  the  defend- 
ant is  not  alleged  to  have  been  a  party.  The  objection 
arising  from  the  circuity  of  action,  therefore,  remains,  and 
prevents  the  plaintiffs  from  recovering  on  the  bill  against 
the  defendants  by  reason  of  his  indorsement  to  theuL 

Barstawy  contri. — The  objection  arising  from  the  circuity 
of  action  is  removed  by  the  facts  disclosed  in  the  replication, 
which  rebut  the  presumption  raised  by  the  plea  as  to  the 
defendant  having  a  counter  right  of  action  against  the 
plaintiffs;  the  defendant  may,  under  the  circumstances 
stated  on  these  pleadings,  be  treated  as  a  new  drawer  of  the 
bill:  Penny  v.  Innes(li)\  and  if  he  were  to  sue  the  plwitiflfs 
upon  the  bill,  the  facts  stated  in  tiie  replication  would  be 
an  answer  to  the  action.  In  Mr.  Justice  Story's  book  on 
Promissory  Notes,  pp.  479, 598,  the  principle  is  stated,  that 
the  acts  of  parties  to  negotiable  instruments  ought  to 
be  so  interpreted  as  to  carry  their  intentions  into  eflfect 

(a)  4  T.  R.  470.  (6)  1  C,  M.,  &  R.  490. 
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.^ain,  as  to  the  supposed  want  of  consideradon^  Ridout        1846. 

y.  Brigtow  (cl)  is  an  authority  to  shew  that  a  promissory 

note  is  binding,  although  it  purports  on  the  face  of  it  to  be 

given  for  the  debt  of  another.   The  facts  here  alleged  bring 

tbe  case  within  the  same  principle.    Nor  is  the  objection  as 

to  the  supposed  departure  of  any  weight ;  for  the  replication 

supports  the  declaration,  by  shewing  facts  which  entitle  the 

plainti£b  to  sue  the  defendant  upon  the  bill,  notwithstanding 

thdr  previous  indorsement  to  him.     Besides,  this  objection 

16  not  pointed  out  by  the  demurrer.  [He  was  then  stopped.] 

Parke,  B. — I  think  Mr.  Barstow  has  given  a  satisfactory 
answer  to  the  objections  taken  in  this  case  on  behalf  of  the 
defendant.  If  the  replication  is  a  departure  from  the  de- 
daiation,  that  ought  to  have  been  pointed  out  as  a  cause  of 
special  demurrer.  With  respect  to  the  main  objection,  al- 
thoQ^  the  old  authorities  are  in  some  degree  to  the  contrary, 
tbe  modem  dedsions  have  settled  the  law  in  conformity  with 
the  view  taken  on  behalf  of  the  plaintifi.  The  declaration 
Aswn  a  title  to  sue  the  defendant  upon  his  indorsement; 
and  the  replication  states  circumstances  sufficient  to  nega- 
tiTc  any  right  in  him^to  sue  the  plaintiffs  upon  their  in- 
dorsement to  him.  Then  there  is  a  sufficient  statement  of 
consideration ;  for  the  agreement  of  the  plaintiff  to  give 
time  to  Heigham  is  a  sufficient  consideration  for  the  de- 
fendant's promise  to  pay  the  note,  by  way  of  guarantee  for 
Imn.  The  objection,  therefore,  as  to  the  circuity  of  action 
1)^  removed,  inasmuch  as  the  defendant  could  not  sue 
the  plaintiffs,  the  case  is  brought  within  those  special  cir- 
cumstances, which  it  was  said  by  the  Court,  in  Bishop  v. 
Batpoardy  may  exist,  and  which  entitle  the  plaintiffs  to 
'^^^over  against  the  defendant  Upon  this  state  of  the  plead- 
'^gs,  therefore,  it  seems  to  me  that  the  phuntiffs  are  entitled 
^  our  judgment 

(a)  1  C.  &  J.  231. 
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1846. 


WiLDEKB 

V, 

Stevbns. 


Alderson,  B. — I  am  of  the  same  opinion.  The  replica- 
tion negatives  the  objection  founded  on  circuity  of  action, 
which  is  the  only  objection  to  the  plaintiff's  right  to  recover 
in  this  action. 


EoLFE,  B.,  and  Platt,  B.,  concurred. 


Judgment  for  the  plmntiffs. 


Fdf.  11. 

The  plaintiff 
lent  a  piano- 
forte to  W.,  in 
whose  hands  it 
was  seized  un- 
der a  distress 
for  rent.  While 
the  landlord's 
bailiff  remained 
in  possession  by 
W.'s  consent, 
a  fieri  facias 
against  W.,  at 
the  snit  of  an- 
other creditor, 
was  pat  into  the 
premises,  and 
the  officer  peized 
the  piano-forte, 
and  remoTcd  it 
to  the  premises 
of  the  defend- 
ant, an  auction- 
eer, for  sale : — 
Held,  that  the 
plaintiff  (after 
demand  and 
refusal  to  de- 
liver it)  was  en- 
titled to  recover 
it  from  the 
defendant  in 
trover. 


Turner  v.  Ford. 

1  ROVER  for  a  piano-forte. — Pleas :  not  guilty,  and  not 
possessed ;  on  which  issues  were  joined. 

At  the  trial,  before  Rolfe^  B.,  at  the  sittings  in  Middle- 
sex in  Hilary  Term,  the  following  facts  appeared  in  evi- 
dence:— The  piano-forte  in  question  was  the  plaintiff's 
property,  and  was  lent  by  him  to  a  person  of  the  name  of 
Wyon,  in  whose  possession,  in  September  1845,  it  was 
seized  by  his  landlord  under  a  distress  for  renU  The  land- 
lord remtdned  in  possession  of  the  goods,  with  Wyon's  con- 
sent, till  the  15th  of  October;  on  that  day  an  execution 
was  put  into  the  premises  at  the  suit  of  one  Linton,  under 
which  the  officer  seized  the  piano-forte,  and  removed  it  to 
the  premises  of  the  defendant,  an  auctioneer,  for  sale ;  and 
the  defendant  afterwards  refused  to  deliver  it  to  the  plain- 
tiff, and  sold  it  under  the  directions  of  the  sheriff's  officer. 

Upon  these  facts,  it  was  contended  at  the  trial,  on  be- 
half of  the  defendant,  that  the  plaintiff  had  no  right  of 
action;  for  that  the  chattel  being,  at  the  time  of  the 
alleged  conversion,  in  the  custody  of  the  law,  the  right  of 
possession  was  then  in  the  landlord,  and  not  of  the  plaintiff, 
and  the  former  only  could  sue  for  it  in  trover.  The 
learned  Judge  reserved  the  point,  and  directed  a  verdict 
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for  the  plaintiff,  giving  leave  to  the  defendant  to  move  to         is^^. 
enter  a  nonsuit. 

F.  V.  Lee  having  obtained  a  rule  accordingly, 

Humfrey  and  J.  Brown  now  shewed  cause. — The  plain- 
tiff is  entitled  to  recover  in  this  action;  for  his  property  in 
the  piano  was  not  devested  by  the  distress,  at  least  not  so 
as  to  prevent  his  maintaining  an  action  of  trover  against  the 
defendant,  who  Is  a  mere  stranger.  It  will  be  stud,  that  if  this 
action  can  be  maintained,  the  defendant  will  be  twice  vexed, 
because  he  would  be  liable  to  another  action  at  the  suit  of 
the  landlord ;  but  that  is  not  so.  IParke^  B. — The  land- 
lord's remedy  Is  by  an  action  agsdnst  the  sheriff's  officer  for 
pound-breach.]  In  Rex  v.  Cotton  (a),  the  law  on  this  sub- 
ject is  thus  stated:  *'The  dbtrainor  neither  gains  a  general 
nor  a  spedal  property y  nor  even  the  possession  in  the  cattle 
or  tilings  distrained.  He  cannot  maintain  trover  or  tres- 
pass; for  they  are  in  the  custody  of  the  law  by  the  act  of 
the  distrainor,  and  not  by  the  act  of  the  party  distrained 
upon,''  In  Selwyn's  Nisi  Prius,  1384,  (9th  edit.),  a  case  Is 
cited  (J),  Moneux  v.  Goreham,  In  which  Probyny  C.  B.,  Is 
K^d  to  have  ruled,  that  a  landlord  who  has  distrained  goods 
cannot  maintain  trover  for  them.  WiJbraham  v.  Snow  (c)  Is 
^  authority  to  the  same  effect.  [Parkey  B. — You  say  the 
plaintiff  retains  his  right  of  property  In  the  goods,  although 
^  are  In  the  custody  of  the  law;  and  that,  as  soon  as  they 
come  out  of  that  custody,  he  may  maintain  trover  for  them, 
^d  the  defendant  has  no  defence  on  the  ground  that,  at  a 
prior  time,  they  were  In  the  custody  of  the  law.]  Yes.  A 
^\ffi  no  doubty  may  maintain  trover  against  such  as  take 
^ttek  outof  hb  possession;  but  the  same  reason  does  not 
Vply  to  the  case  of  a  landlord,  who  Is  not,  like  the  sheriff, 
*^werable  to  the  owner  of  the  chattels  if  they  escape,  or 

(a)  Parker,  121.  {h)  From  Serjeant  Hill's  MSS. 

(c)  2  Saund.  47  a. 
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1846.  are  wrongfully  taken  from  him:  VasparY.JEdwards{a).  The 
only  remedy  for  the  landlord  is  by  an  action  against  the 
sheriff's  officer  for  pound-breach.  But,  further,  here  the 
custody  of  the  law  was  completely  at  an  end  before  the 
conversion  by  the  defendant :  Knowles  y.  Blake  {b\  Rich  v. 
Woolleyic). — The  following  authorities  were  also  referred 
to  in  the  course  of  the  argument :  Giles  v.  Grover  (d),  Whit" 
ley  Y.Roberts(e)y  Williams  v.  Price  (f),  Wilson  v.  Barker  (y), 
Wilson  V.  Tummon  (A). 

F.  V.  Lee,  contr^ — The  real  question  in  this  case  is, 
whether  a  party  who  distrains  goods  for  rent  can,  during 
the  time  that  he  is  entitled  to  hold  them,  maintain  trover 
against  a  party  who  converts  them.  The  landlord  in  this 
case  had  at  least  a  lien  on  this  chattel,  and  a  right  of  pos- 
session, together  with  a  power  of  sale,  the  five  days  having 
elapsed  within  which  there  could  be  a  replevin.  Now,  if 
he  could  sue  in  trover,  the  plaintiff  could  not;  for  there 
could  not  be  two  concurrent  rights  of  property  in  the  same 
chattel  in  both  of  them.  It  must  however  be  admitted, 
that  the  case  cited  from  Selw.  N.  P.,  and  that  of  Rex  v. 
Cotton,  appear  to  be  at  variance  with  this  view  of  the  case, 
and,  if  they  are  held  to  be  law,  seem  to  be  dedsive  of  the 
point. 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  maintain  this  action  of  trover.  The  conversion  in  this 
case  took  place  after  the  custody  of  the  law  was  at  an  end, 
and  at  a  period  when  the  right  of  property  was  certainly  in 
the  plaintiff.     The  present  defendant  was  no  party  to  the 

(o)  12  Mod.  658.  (e)  WCiel.  &  Y.  107, 

(b)  5  Bing.  501.  (/)  3  B.  &  Adol.  695. 

(c)  7  Bing.  651.  (g)  4  B.  &  AdoL  614. 

(d)  9  Bing.  128;     1   M.    &  {h)  G  Man.  &  G.  236 ;  6  Scott, 
Scott,  197 ;  1  CI.  &  Fin.  72;  1  N.  R.,  894. 
Bli.  (N.  S.)  277. 
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pound-breach^  and  the  case^  therefore^  stands  dear  of  the         1846. 
question,  whether  an  action  of  trover  lies  against  the  de- 
fendant for  an  act  for  which  the  distraiuor  could  also  have 
brought  an  action  ag^nst  him.   It  is  unnecessary,  therefore, 
to  consider  that  quesUon  on  the  present  occasion :  but  I  am 
inclined  to  think,  that,  if  the  act  of  conversion  had  amounted 
to  pound-breach,  the  defendant  would  have  been  liable  in 
damages  to  the  landlord,  and  also  to  the  owner  of  the  pro- 
perty for  damages  for  the  conversion.    It  might  be  difficult 
in  such  a  case  to  ascertain  the  damages ;  but  they  would 
not  exceed,  in  the  whole,  the  value  of  the  chattels  dis- 
tramed.    It  is  unnecessary,  however,  to  ^ve  any  opinion 
upon  this  point,  because  here  the  conversion  took  place 
after  the  landlord's  right  of  action,  whatever  it  was,  had 
ceased,  no  fresh  pursuit  having  been  made. 

Aldebson,  B. — I  am  of  the  same  opinion.  Where  goods 
that  have  been  distrained  are  in  the  possession  of  a  third 
party,  under  such  circumstances  that  the  landlord  cannot 
recover  them,  the  right  of  possession  attaches  to  the  right  of 
property,  and  the  real  owner  may  maintain  trover  for  them. 

BoLFE,  B.,  concurred. 

Platt,  B. — In  this  case  it  is  dear  that  the  impoimding 
Was  at  an  end ;  the  landlord  might  have  an  action  for  pound- 
bieach  against  the  sheriff's  officer,  but  his  remedy  to  re- 
aver the  goods  was  gone.     Then  how  can  the  defendant 
J^tiiy  his  possession  of  them  as  against  the  plaintiff? — quo 
jure  ? — ^that  of  the  landlord,  or  the  sheriff?    Certainly  not  of 
"*G  landlord,  for  he  was  not  his  bailiff;  nor  of  the  sheriff, 
"^^use  the  sheriff  cannot  take  one  man's  goods  for  another 
J^^ti.    The  property,  and  the  right  of  possession,  were  both 
''^  the  plaintiff,  and  he  is  therefore  entitled  to  recover  in 
^Hia  action. 

Bule  discharged. 
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Fd>.  21.         Load  and  Another  v.  Green  and  Others,  Assignees  of 

Bannister,  a  Bankrupt. 

A. bought  ^  Trover  for  handkerchiefs,  silk,  muslin,  &c.— Pleas: 
wHh  the  fraud-  first,  not  guilt  J ;  secondly,  a  denial  of  the  plaintiffi'  property 
Sf?(Jw^?ui  in  the  goods.  At  the  trial,  before  PMock,  C.  B.,  at  the 
k^  ?^'  "***«  London  Sittings  after  last  Trinity  Term,  it  appeared  that 
hif  bankniptcy :  the  goods  in  question  were  bought  by  the  bankrupt,  Ban* 
^j  did  not  nister,  on  the  1st  of  July,  1845,  from  the  plaintiffs,  and  the 
m^^ under*'  J"^  found  that  he  bought  them  with  lie  fraudulent  inten- 
the  fiat,  aa  bar-  tiou  of  not  paying  for  them.  They  were  delivered  to  him 
poasesaion,  or-  On  the  4th  of  July ;  and  on  a  subsequent  day,  while  they 
aitionaa  tbe^'    ^^^  ®*^  ^^  ^^  premises,  they  were  taken  possession  of  by 

reputed  owner  ^^  defendants,  who  were  his  assifi^nees  under  a  fiat  in  bank- 
thereof,  wtth  ^  ^^ 

iheeaiueni  qf    ruptcy  issued  on  the  8th  of  July  (a).     It  was  contended  for 

the  plaintiffs,  that,  under  these  circumstances,  the  assignees 
acquired  no  property  in  the  goods :  for  the  defendants  it 
was  insisted,  that  they  were  in  the  order  and  disposition  of 
the  bankrupt,  and  therefore  passed  to  them  as  his  assignees. 
A  verdict  was  entered  for  the  plsuntiffs,  damages  107/.  6s. 
6c/.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  them.  In  last  Michaelmas 
Term,  Hvmfrey  obtained  a  rule  accordingly ;  against  which 

Martin  and  Wordsworth  shewed  cause  in  Hilary  Term 
(Jan  14). — The  question  in  ^this  case  is,  whether,  where 
goods  are  fraudulently  obtained  by  a  party  under  a  pre- 
tended contract  of  sale,  and  remain  in  his  possession  down 
to  his  bankruptcy,  they  are  to  be  considered  as  being  in  his 

(a)  The  precise  date  of  the  act  delivery  of  the  goods  to  Bannia- 

of  bankniptcy  did  not  appear  in  ter ;  but  it  was  then  stated  tliat 

evidence  at  the  trial.    It  was  as-  in  fact  it  took  place  on  the  2drd 

sumed  on  the  argument,  that  it  of  June, 
was  subsequent  to  the  sale  an 
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"  possession,  order,  or  disposition,  by  the  consent  and  permis"         1846. 
tian  of  the  true  ovmer^  vrithin  the  meaning  of  the  72nd 
section  of  the  Bankrupt  Act,  6  Geo.  4,  c  16.    Before  this 
flection  can  apply,  there  must  be  a  real  owner  of  the  goods, 
who  permits  the  bankrupt  to  have  the  possession  of  them, 
IcMNoimg  himself  to  he  the  real  oioner.     Here  the  plaintiffs 
were  at  liberty  to  affirm  or  disaffirm  the  sale  to  Bannister, 
st  thdr  option,  by  reason  of  the  fraud ;  and  it  was  not 
until  they  elected  to  treat  the  contract  as  void,  that  they 
oodd,  properly  speaking,  be  said  to  be  the  real  owners  of  the 
goods.    There  was  no  true  owner  and  apparent  owner  with- 
in the  meaning  of  the  statute  until  afler  the  bankruptcy, 
when  the  vendors  intervened,  and  sought  to  avoid  the  con- 
tnct    But,  even  if  this  view  of  the  case  be  incorrect,  it  is 
obvioiis  that  there  could  be  no  consent  and  permission  to  the 
bankrupt  being  the  reputed  owner ;  for  consent  must  mean 
omsent  toith  knowledge  of  all  the  circumstances — ^knowledge 
that  the  party  consenting  is  the  real  owner ;  and  that  cannot 
H¥^7  to  a  case  where  the  transaction  is  fraudulent  altogether 
o&  the  part  of  the  buyer.     Could  Bannister  have  pleaded 
leave  and  license  to  an  action  of  trover  by  the  plaintiffs? 
Clearly  not.     {Platte  B. — It  is  a  penalty  upon  the  consent- 

• 

Uig  party.]  Yes ;  upon  him  who  enables  the  other  to  obtain 
*  &lfle  credit  by  means  of  the  possession  of  the  goods.  [^^ 
^<oii,  B. — How  can  a  man  permit^  who  does  not  know  that 
he  has  a  right  to  refuse?  He  supposes  he  has  parted  with  the 
I^perty  in  the  goods :  if  he  has,  he  has  no  right  to  refuse 
^  possession;  therefore  the  supposed  consent  is  under 
^^'''(^umstances  in  which,  if  they  were  true,  he  had  no  right 
^  ^efuse.]  The  only  consent,  in  truth,  was  to  the  bank- 
'^Pt's  holding  the  goods  cw  real  owner. 

The  cases  of  Miller  y.  De  Metz  (a),  Ex  parte  Carlow  (b), 
^«W  of  Bristol  V.  Wilsmore  (c),  and  Ferguson  v.  Carring- 

(a)  1  M.  &  Rob.  479.  {h)  2  Mont.  &  Ayr.  39. 

(c)  1  B.  &  C.  614. 

you  XV.  Q  M.  W. 
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1846.  ton  (a),  are  authorities  for  the  plaintaiFd.  [Parke,  B*,  re- 
ferred to  Noble  V.  Adams  (6).]  There  it  is  dbtinctly  laid 
dowD^  that  a  sale  of  goods  obtained  by  fraud  cannot  change 
the  property.  The  case  of  Milward  v.  Forbes  (c),  which 
may  be  cited  on  the  other  side,  proceeded  on  the  ground 
that  the  property  in  the  goods  was  changed.  The  same 
observation  applies  to  Haswell  y.  Hunt(d),  In  Sinclair  v. 
Stevenson  {e),  fraud  was  expressly  negatived  by  the  jury : 
there  are,  however,  expressions  in  the  judgment  of  Best, 
C.  J.,  in  that  case,  which  appear  to  go  to  the  extent  thai, 
even  if  fraud  had  been  proved,  the  goods  would  be  in  the 
order  and  disposition  of  the  buyer,  and  pass  to  his  assignees 
on  his  bankruptcy,  within  the  stat.  21  Jac.  1:  but  thoee 
dicta  cannot  be  supported  consistently  with  the  other  au- 
thorities. 

Humfrey  and  Aspland,  contri. — This  case  is  within  the 
72nd  section.  All  the  terms  of  that  enactment  are  satisfied 
by  the  facts  which  appear  in  this  case.  The  bankrupt,  at 
the  time  of  Ids  bankruptcy,  clearly  had  the  goods  in  hb 
possession,  order,  and  disposition,  as  reputed  owner;  the 
plaintiffs  were  the  true  owners,  the  sale  being  altogether 
void  by  reason  of  the  fraud ;  and  there  can  be  no  doubt  as 
to  the  fact  of  their  consent  to  the  possession  of  the  goods  by 
the  bankrupt,  which  is  all  the  statute  requires.  It  says 
nothing  about  consent  to  the  means  whereby  the  possession 
was  obtained.  Any  other  construction  would  do  violence 
to  the  language  of  the  act  Everything  whereby  the  trader 
obtained  fictitious  credit,  is  meant  to  be  vrithin  the  power  of 
disposition  of  the  assignees.  The  consent  is  not  necessary  to 
the  reputed  ownership,  but  only  to  the  possession.  No  question 
ot property  arises  :  it  is  enough  if  there  be  a  consent  to  the 


(a)  9  B.  &  C.  59.  {d)  Cited  6  T.  R.  231. 

{h)  7  Taunt.  64.  (f )  2  fiing.  514;  10  Moote,  46. 

(c)  4  Esp.  171. 
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goods  being  in  fact,  manually,  in  the  possession,  order,  and         1345^ 
^sposition  of  the  bankrupt  at  the  time  of  the  bankruptcy* 
It  may  be  observed,  moreover,  that  mere  fraud,  not  amount^ 
ing  to  felony,  does  not  for  all  purposes  vitiate  the  trans- 
action. In  Parker  v.  Patrick  (a),  it  was  held,  that  where  goods 
lie  obtained  by  fraud,  and  pawned  to  a  third  party,  without 
notice,  and  the  original  owner  prosecutes  the  fraudulent 
person  to  conviction,  and  gets  possession  of  the  goods,  the 
pawnee  may  recover  them  back  in  trover :  and  a  distinction 
was  taken  between  a  case   of  fraud  and  that  of  felony, 
in  which,  by  the  stat.  21  Hen.  8,  c.  11,  the  owner  of  the 
thing  stolen,  in  case  he  prosecuted  the  offender  to  conviction, 
was  entitled  to  restitution.    The  ruling  in  the  case  of  Shep- 
pord  v.  Shoolbred  (J)  seems  to  go  as  far  as  Parker  v.  Pat" 
Tick,    [^Parke,  B. — The  case  of  Parker  v.  Patrick  has  been 
doubted ;  but  I  think  it  may  be  supported  on  the  ground, 
that  the  transaction  is  not  absolutely  void,  except  at  the 
option  of  the  seller :  he  may  elect  to  treat  it  as  a  contract, 
ttd  he  must  do  the  contrary  before  the  buyer  has  acted  as 
if  it  were  such,  and  resold  the  goods  to  a  third  party. 
^r^kt  V.  Lawes  (c)  is  another  authority  to  the  same  eflTect] 
In  Milward  v.  Forbes^  Lord  Ellenbcrough  says : — "  There 
^as  a  contract,  and  the  defendant  let  the  bankrupt  have 

tl^em  on  sale,  and  with  a  view  to  obtain  payment"    That 

• 

18  equally  true  here.  In  Sinclair  v.  Stevensoriy  it  is  true 
*Jiat  fraud  was  negatived  by  the  jury ;  but  the  judgment 
confirms  the  view  now  presented  to  the  Court,  of  the  ope- 
^tion  of  the  word  "consent"  in  the  statute.  Best^  C.  J., 
says: — "If  a  person  purchase  a  house  and  the  utensils  of  a 
^'^e,  knowing  that  he  is  not  able  to  pay  for  them,  if  pos- 
*^®8ion  be  delivered  to  him,  does  not  the  property  in  those 
utensils  pass  to  him,  and  will  they  not  become  the  property 
^^  kis  assignees  in  case  of  his  bankruptcy  ?  At  all  events, 
^hen  the  possession  of  goods  has  been  acquired  under  such 

t«)  5  T.  R.  216.  (ft)  Carr.  &  Mar.  61.  (c)  4  Eep.  82. 

q2 
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j846.  ^  circumstances,  and  the  bankrupt  has  kept  that  posseaaion 
for  three  or  four  months,  and  appeared  as  the  visible  owner, 
they  will  pass  to  his  assignees  under  the  statute  of  James." 
It  is  plain  that  the  Lord  Chief  Justice  thought  that  mere 
possession,  with  the  consent  of  the  true  owner,  was  sufficient 
Hastoell  y.  Hunt  confirms  the  same  construction.  BuUery  J., 
says,  that  *^  Lord  C.  J.  Eyre  held,  that  the  sale  was  made 
complete  by  the  act  of  the  plaintiffs,  who,  by  delivery  of 
the  goods  without  demand  of  the  money,  vested  the  pro- 
perty in  Lacey  (the  bankrupt)  by  their  own  assent,  as  a 
complete  sale  ab  initio,  without  ready  money."'  There  the 
sellers  never  intended  that  the  bankrupt  should  have  the 
goods  as  reputed  owner,  but  as  real  owner,  by  virtue  of  the 

sale. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  before  my  Lord  Chief 
Baron,  and  my  Brothers  Alderson  and  Flatt,  and  myself^ 
during  the  last  Term.  It  was  an  action  of  trover  against 
the  defendants,  assignees  of  a  bankrupt,  to  recover  goods 
obtained  by  him  by  a  fraudulent  purchase  from  the  plain* 
tiffs,  without  intent  to  pay  for  them,  and  which,  therefore, 
the  plaintiffs  had  a  right  to  recover  fix>m  the  bankrupt  him- 
self, by  avoidmg  the  contract  on  the  ground  of  fraud,  on 
the  principle  of  the  case  of  Noble  v.  Adams  (a),  and  others. 
The  purchase  took  place  on  the  1st  of  July,  tiie  delivery  of 
the  goods  to  the  bankrupt  on  the  4th,  and  the  fiat  under 
which  the  defendants  were  chosen  assignees  issued  on  the 
8th.  The  petitioning  creditor's  debt  was  contracted  on  the 
4th  of  June,  and  there  was  an  act  of  bankruptcy  on  the 
23rd  of  June.  The  assignees  took  possession  of  the  goods, 
and,  having  refused  to  deliver  them  up  to  the  plaintifib,  they 
brought  this  action. 

(a)  7  Taunt.  54. 
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If  the  act  of  bankruptcy  is  taken  to  be  on  the  23rd  of        1846. 
June,  no  farther  question  could  arise ;  for  the  defence  of 
the  assignees  rests  on  the  ground  that  they  were  entitled  to 
the  goods  as  having  been  in  the  possession  of  the  bankrupt 
IS  apparent  owner,  with  the  consent  of  the  true  owner,  under 
the  72nd  section  of  the  6  Geo.  4,  c  16.      But,  to  come 
within  that  section,  the  goods  must  have  been  in  the  bank- 
rupt's possession  at  the  time  he  became  bankrupt ;  that  is,  at 
the  time  of  the  act  of  bankruptcy ;  and  if  they  do  not  come 
to  his  possession  until  afterwards,  the  statute  does  not  apply: 
LfonY.  Weldon{a). 

If,  however,  our  decision  were  to  proceed  upon  tins 
ground,  and  we  were  of  opinion,  that>  if  the  act  of  bank- 
ruptcjr  was  subsequent  to  the  delivery,  the  assignees  would 
iiaye  been  entitled,  we  should  perhaps  have  yielded  to  the 
i^uest  of  the  defendants'  counsel,  and  have  ^ven  a  rule  for 
s  new  trial^*  on  payment  of  costs,  as  at  the  trial  he  had  not 
had  his  attention  sufficiently  called  to  the  alleged  act  of 
htnkmptcy  on  the  23rd  of  June. 

Onr  opinion,   however,  is,  that,   auundng  the  act  of 

bankruptcy  to  have  been  after  the  4th  of  July,  the  assig- 

1)668  are  not  entitled.     As  the  goods  were  obtained  by  a 

^i^ulent  purchase,  the  plaintiffs  had  a  right  to  disaffirm 

1^  to  revest  the  property  in  them,  and  recover  their  value 

^  an  action  of  trover  against  the  bankrupt;  and  as  the 

<«8ignees  take,  by  virtue  of  the  assignment,  such  interest 

^^dy  as  the  bankrupt  has,  the  pluntiffs  had  a  right  to  recover 

^  value  of  the  goods  in  the  hands  of  the  assignees,  in  the 

^^i^  form  of  action,  on  a  conversion  by  them,  unless  they 

^^t^  entitied  to  those  goods  imder  the  72nd  section. 

'Xhe  question  then  is,  whether  this  is  a  case  of  apparent 
^^^nership  at  the  time  of  the  bankruptcy,  vrith  the  consent 
^^  the  true  owner,  within  the  meaning  of  the  repealed  act, 
^  Jac  1,  and  the  existing  act,  6  Geo.  4,  c.  16,  s.  72,  which 

(a)  2  Bing.  244. 
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1846,  re-enacts  it.  We  think  it  was  not  None  of  the  cases 
cited  and  relied  on,  on  behalf  of  the  defendants,  decide  that 
where  goods  are  obtained  by  fraud,  before  the  act  of  bank- 
niptcy,  and  are  in  the  bankrupt's  possession  at  that  time, 
they  pass  to  the  assignees,  under  the  clause  relating  to 
apparent  ownership.  In  MUward  y.  Forbes  (a).  Lord  EUenr 
boraugKs  judgment  proceeded  on  the  ground,  that  the  pro- 
perty actually  passed  to  the  bankrupt  by  the  sale,  under 
the  circumstances  of  that  case*  In  Sinclair  y.  Stevenson  {b), 
the  jury  negatiyed  fraud ;  and  they  also  found  (incorrectly 
it  would  seem)  the  transaction  to  be  usurious;  and,  though 
the  Chief  Justice,  Lord  Wynfordy  appears  to  haye  expressed 
an  opinion,  that,  if  goods  were  obtained  by  fraud,  and  left 
in  the  bankrupt's  possession  by  the  true  owner  for  a  long 
time  before  the  act  of  bankruptcy,  the  assignees  would  be 
entitled,  on  the  ground  of  apparent  ownership ;  that  opinion 
was  extra-judicial,  and  the  Court  did  not  decide  the  case  on 
that  ground.  The  third  case  cited  was  HasweU  y.  Ilunt{e)y 
which  was  decided  on  the  ground  that  the  property  actually 
passed  to  the  bankrupt,  and  not  on  that  of  i^parent  owner- 
ship. 

Not  being  bound,  therefore,  by  decision,  we  most  con- 
sider whether  this  case  is  within  the  principle  of  the  21  Jac  1. 
The  meaning  of  this  statute  is  well  explained  by  L<xd 
Itedesdaky  in  Jay  y.  Campbell  {d),  in  construing  the  analo- 
gous Irish  Act.  His  Lordship  says,  that  « it  refers  to 
chattels,  where  the  possession,  order,  and  disposition  is  in 
a  person  who  is  not  the  owner,  to  whom  they  do  not  pro- 
perly belong,  who  ought  not  to  haye  them,  but  whom  the 
owner  permits,  uncotiscientiously^  as  the  act  supposes^  to  haye 
such  order  and  disposition."  **  The  object  was  to  preyent 
deceit  by  a  trader  from  the  yisible  possession  of  property  to 
which  he  was  not  entitled ;  but  in  the  construction  of  the 

(a)  4  Esp.  171.  (c)  5  T.  R.  231,  a. 

(b)  2  Bing.  617.  (d)  1  Sch.  &  Lefroy,  386. 
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act,  the  nature  of  the  poesession  hajs  always  been  considered,         1846. 
and  the  words  have  been  construed  to  mean — possession  of 
the  goods  of  another y  with  the  consent  of  the  true  owner." 

In  order,  therefore,  to  bring  the  case  within  the  statute, 
diere  must  be  a  real  owner,  distinct  from  an  apparent 
owner,  and  the  real  owner  must  consent  to  the  apparent 
ownership  as  such ;  but  in  this  case  the  plaintiffs  never  did 
consent  to  the  apparent  ownership  as  such;  they  never  con- 
tem[Jated  the  permitting  the  bankrupt  to  obtain  a  credit  by 
means  of  the  possession  and  apparent  ownership  of  property 
which  really  did  not  belong  to  him.  They  intended  to  part 
with  the  property  itself,  and  to  divest  themselves  altogether 
of  all  right  to  it ;  and  although,  in  consequence  of  the  bank- 
rupt's fraud  upon  them,  they  had  a  right  to  annul  the  con- 
tnct,  and  be  again  the  real  owners,  that  right  they  did  not 
exenase  until  afler  the  bankruptcy ;  and  consequently  at 
the  time  of  the  act  of  bankruptcy,  (upon  which  the  title  of 
usignees  depends),  the  bankrupt  was  not  apparent  owner 
hut  real  owner,  and  the  statute  doe?  not  apply. 

It  is  to  be  understood  that  these  observations  are  not 
meant  to  affisct  that  class  of  cases  in  which  the  real  owner 
gives,  not  the  possession  only,  but  an  interest  to  the  bank- 
nipt,  as  where  he  leases  the  goods,  under  such  circumstances 
^  that  the  possession  will    necessarily,  according  to  the 
'^its  of  society,  carry  vrith  it  the  repute  of  absolute  owner- 
^p.    These  cases  proceed  upon  the  principle  that  the  true 
^ner  does  consent  to  an  apparent  ownership  in  the  bank- 
^t  contrary  to  the  truth,  because  that  is  the  natural  result 
^^  the  consent  which  he  gives. 

AVhether  or  not  this  peculiar  case  would  have  fallen  within 
^^  statute,  if  the  plaintiffs  had  discovered  the  fraud  long 
^"f  ore  the  act  of  bankruptcy,  and  omitted,  for  an  unreason- 
able time  before  that  period,  to  avail  themselves  of  the  right 
^^^    rescind  the  contract,  is  no  question  in  the  pi^esent  case ; 
the  act  of  bankruptcy  followed  the  sale  and  delivery 
^thin  a  short  time. 
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1846.  It  may  be  on  that  ground  that  the  opinion  of  Lord  fFyn-- 

ford  proceeded  in  the  case  above  referred  to. 

Our  judgment  must  therefore  be  for  the  plaintiffs^  and  the 

rule  must  be  discharged. 

Bule  discharged. 


^^'  !!•  Sturgeon  v.  Winqfield, 

In  1742  a  farm  1  HIS  was  an  action  of  covenant,  charging  the  defendant 
Uie  Brc^crera'^  as  the  assignee  of  the  estate  of  J.  H.  Hogarth,  the  lessor  of 
F^for^oo^  a  certain  leasehold  farm,  with  breach  of  covenant,  in  pre- 
yeare,  with  a     serving,  and  not  using  his  best  endeavours  to  destroy,  the 

ooTcnant  for  , 

perpetual  re-     rabbits  upon  the  estate  in  question.   The  declaration  stated, 

IT 

1827,  the  resi-  ^^^^  ^^  ^^  22nd  of  May,  1828,  by  a  certain  indenture  of  lease, 
te  *  °had'be.  ^^^t  &«•>  made  between  the  Rev.  John  Henry  Hogarth 
come  vested  in  of  the  one  part,  and  the  plaintiff  of  the  other,  the  said  J.  H» 
jear  assigned  Hogarth  demised  to  the  plaintiff  a  certain  messuage  and  lands 
mortgMe,^with  ^  Essex,  for  twenty-one  years ;  that  J.  H.  Hogarth  did, 
a  proviso  for      {q^  himself,  his  heirs  and  assiims,  covenant,  that  the  rabbits 

redemption.  ^  *^ 

On  the  22nd  on  the  siud  farm  were  not  to  be  preserved,  but  that  he  and 

demised  the    '  they  would  usc  their  best  endeavours  to  kill  and  keep  down 

u^Ztj^Zl"^^  the  rabbits  on  the  said  lands :  that  the  plamtiff  entered,  and 

years  to  the  ^as  possesscd  thereof  for  the  sud   term  so  demised,  the 

plaintiff.     On  * 

the  12th  Janu-  reversion  thereof  belonging  to  the  said  John  Henry  Hogarth, 
mortgagees  and  ^^^  ^^^  ^6  reversion,  during  the  continuance  of  the  said  de- 
H.  surrendered  jj^jg^  j^j  term,  to  wit,  on  the  Ist  of  January,  1835,  by  assign- 
the  Broderera'    ment  thereof  came  to  and  legally  vested  in  the  defendant. 

Company.    On 
the  1 3th  Jana. 

ary,  1836,  the  company  demised  them  to  H.  for  100  years ;  and  shortly  aftenrardi  the  unex- 
pired reddae  of  that  term,  and  all  the  estate  and  interest  of  H.  in  the  premiaet,  were  aatigiied 
to  the  defendant. 

In  an  action  by  the  plaintiff  against  the  defendant,  on  a  covenant  in  the  lease  from  H.  to  the 
plaintiff,  to  keep  down  the  rabbits  on  the  farm,  the  defendant  pleaded,  1st,  that  H.  did  not  de- 
mise to  the  plaintiff;  2nd,  that  the  reversion  on  that  lease  did  not  vest  in  the  defendant;— 


Heldt  that  both  these  issues  oaght  to  be  entered  for  the  plaintiff;  for  that  the  lease,  being  bj 
deed,  was  a  good  demise  by  way  of  estoppel,  and  a  reversion  in  H.  by  estoppel  was  thmby 
created,  which  primft  facie  was  a  reversion  in  fee,  and  therefore  was  not  sorrendered  to  the 
Broderers'  Company,  bat  passed  from  H.  to  the  defendant. 


V. 
WiNOntLD. 
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Breach,  that  the  defendant  did  not  use  his  best  endeavours         1840. 
to  MU,  destroy,  and  keep  down  the  rabbits  on  the  said  lands.      Stuhobon 
The  defendant  pleaded,  amongst  other  pleas,  first,  that  the 
nid  J.  H.  Hogarth  did  not  demise  to  the  plaintiff;  second- 
ly, that  the  reversion  mentioned  in  the  declaration  never 
legally  vested  in  the  defendant. 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the 
Middlesex  Sittings  after  Trinity  Term,  1845,  when  a  ver- 
dict was  found  for  the  phuntiff  for  the  damages  in  the 
declaration,  subject  to  the  opinion  of  this  Court  upon  the 
following  special  case,  and  to  a  reference  as  to  the  amount 
of  damages,  if  the  decision  of  the  Court  should  be  in  favour 
of  the  plaintiff. 

On  the  22nd  of  May,  1835,  the  indenture  of  lease  in 
the  declaration  mentioned,  being  of  a  farm  at  Stifford,  in 
EsBez,  for  twenty-one  years  from  the  24th  of  June  then  last 
past,  at  a  yearly  rent  of  221/.  7«.  6^.,  was  duly  executed 
by  the  lessor,  the  Rev.  John  Henry  Hogarth,  in  the  de- 
claration mentioned,  and  by  the  plaintiff,  the  lessee.     The 
plaintiff  entered  into  possession  of  and  still  holds  the  farm 
under  the  lease,  and  he  pidd  the  rent  reserved  to  the  lessor 
Hogarth,  up  to  Christmas,  1835 ;  and  from  that  period  he 
W  continued  to  pay  to  the  defendant  rent  under  the  lease, 
«)d  the  defendant  has  treated  the  plaintiff  as  his  tenant  of 
die  fann  in  question.     For  several  years  past,  the  plaintiff 
1^  compliuned  that  the  rabbits  on  the  farm  have  not  been 
^pt  down,  and  that,  in  consequence,  his  crops  have  been 
^eiy  much  damaged,  and  much  correspondence  has  taken 
P^ftce  between  the  plaintiff  and  defendant  as  to  the  amount 
^f  damage. 
CThe  case  then  set  forth  two  letters  from  the  defendant 
the  plaintiff,  in  which  the  former  expressed  his  willing- 
^^^  on  certain  terms,  to  make  compensation  for  the  injury 
^^Xie  by  the  rabbits.] 

The  farm  in  question  was,  by  an  indenture  made  and 
^^^ted  the  12  th  of  May,  1742,  demised  by  the  keepers  or 
^itfdens  and  society  of  the  art  or  mystery  of  the  Broderers 
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^^^\      of  the  City  of  London,  to  Samuel  Foster,  for  the  term  of 
Sturgkon      100  years  from  Michaelmas,  1741,  with  a  covenant  for  per- 
WiNQFiELD.     pctual  renewal.     On  the  25th  of  August,  1827,  the  residue 
then  unexpired  of  that  term  became  vested  in  William 
Bray,  who,  by  an  indenture  made  and  dated  the  25th  of 
August,  1827,  assigned  the  said  residue  of  the  said  term,  the 
same  being  then  vested  in  him,  to  Richard  Fleming,  Thomas 
George   Vander    Gucht,    James    Elmslie,    and    Willliam 
Green,  by  way  of  mortgage,  to  secure  5000i  and  interest, 
with  a  proviso  for  redemption  on  payment  within  twelve 
months.    After  the  said  residue  of  the  said  term  had  become 
thus  vested  in  the  said  Richard  Fleming,  Thomas  George 
Vander  Gucht,  James  Elmslie,  and  William  Green,  the  in- 
denture of  lease  mentioned  in  the  declaration  was  made. 
After  the  making  of  the  indenture  of  lease  mentioned  in  tlie 
declaration,  an  indenture,  dated  the  12th  of  January,  1836, 
was  that  day  made  between  the  said  B.  Fleming  and  the 
said  James  Elmslie  of  the  first  part,  the  said  Thomas 
George  Vander  Gucht  and  (the  said  W.  Green  being  then 
dead)  the  said  John  Henry  Hogarth  of  the  second  part, 
William  Wingfield  of  the  third  part,  and  Richard  Baker 
Wingfield  of  the  fourth  part,  and  the  scud  keepers  or  war- 
dens and  society  of  the  art  or  mystery  of  the  Broderers  of 
the  city  of  London  of  the  fifth  part ;  by  which  last-men- 
tioned indenture,  the  said  Richard  Fleming,  James  Elmslie, 
and  John  Henry  Hogarth,  and  each  of  them,  purported  to  as- 
sign, surrender,  and  yield  up,  demise,  release,  and  quit  daim, 
unto  the  said  keepers  or  wardens  and  society,  and  their  suc- 
cessors and  assigns,  the  said  farm,  with  the  appurtenances, 
together  with  certain  hereditaments  and  premises  therein 
mentioned,  for  all  the  remainder  then  to  come  and  unexpired, 
trust,  possession,  property,  benefit  of  renewal,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  them 
the  said  Richard  Fleming,  James  Elmslie,  and  John  Henry 
Hogarth,  and  every  of  them,  of,  in,  to,  or  out  of  the  said 
farm  and  appurtenances,  and  any  and  every  part  or  parcel 
thereof^  and  also  tlie  covenant  contained  in  the  said  inden* 
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tore  in  the  declaration  mentioned  for  the  renewal  or  regrant         1846. 

of  the  lease  or  demise  of  the  said  farm^  and  all  and  every      sturge  ^ 

other  covenant  or  covenants,  if  anv  then  existing,  in  or  in  ^' 

rapect  of  any  former  or  prior  lease  of  the  said  term,  or 

olberwifle  howsoever,  to  the  intent  that  the  residue  then  to 

eonae  of  the  said  term  might  be  mei^ed  and  extinguished 

ia  the  reversion  of  the  said  farm,  and  that  the  siud  cove- 

OHit  or  covenants  for  renewal  might  be  absolutely  and  for 

erer  extinguished,  determined,  and  discharged.    After  the 

making  of  this  indenture  of  January  12th,  1836,  the  said 

][eepers  or  wardens  and  society  of  the  art  and  mystery  of 

Bfoderers  of  the  city  of  London,  by  an  indenture  made 

tod  dated  January  13th,  1836,  demised  the  same  farm  to 

the  said  John  Henry  Hogarth,  for  the  term  of  100  years 

firom  Michaelmas,  1835;  and  by  an  indenture,  made  and 

dated  February  4th,  1836,  the  unexpired  residue  of  the  said 

tenn  became  and  was,  and  thence  hitherto  has  been,  vested 

in  the  defendant. 

The  leases,  indentures,  and  documents  mentioned  in  this 
caae^  and  also  the  pleadings  in  the  action,  are  to  form  part 
of  the  case,  and  are  to  be  considered  as  embodied  in  it. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plamtiiOf  is  entitled  to  a  verdict  on  the  two  first  issues,  or 
either  of  them.  If  on  both,  the  verdict  is  to  stand,  and  the 
lUDOttnt  of  damages  to  be  referred ;  and  if  only  on  one  of 
those  issues,  or  on  neither,  a  nonsuit  is  to  be  entered.  The 
(^urt  is  to  be  at  liberty  to  draw  the  same  conclusions  and 
''^erenoes  of  fact  as  a  jury  might  have  done. 

CawUnff,  for  the  plaintiff. — Two  questions  arise  in  this 
^^*^:  first,  whether  Hogarth  demised  to  the  plaintiff;  se- 
^tidly,  whether  the  reversion  mentioned  in  the  declaration 
^^^ted  in  the  defendant.  With  respect  to  the  first  point,  it 
'^  clear  that  the  plaintiff  is  entitled  to  the  judgment  of  the 
^"^urt;  for  the  fact  of  a  demise  to  him  is  admitted  on  the 
^^  of  this  case,  and  no  question  is  raised  as  to  the  nature 
^^  extent  of  Hogarth's  interest.     [Parke,  B. — It  is  a  de- 


r. 

WiMGFULO. 
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1846.         mlse  by  deed,  and  therefore  dearlj  operated  by  way  of 
Storotox      estoppel.] 

Then,  secondly,  a  reversion  in  Hogarth  is  admitted  on  the 
pleadings ;  but  if  that  were  not  so,  a  reversion  by  estoppel 
would  be  created,  the  lease  of  1828  being  under  seal,  and 
executed  by  Hogarth,  the  lessor:  Webb  v.  Austin  (a), 
Gouldtworth  v.  KnighU  (6).  [Parkey  K,  referred  also  to 
Whitton  V.  Peacock  (r).]  The  only  remaining  question, 
then,  is,  whether  this  reversion  vested  in  the  defendant. 
Now  it  must  be  taken,  there  being  no  traverse  that  the  re- 
version belonged  to  Hogarth,  that  it  continued  in  him ;  and 
then  it  appears,  by  the  deed  of  February,  1836,  that  all  Ho- 
garth's interest,  whatever  it  was,  passed  thereby  to  the  de- 
fendant [Parke,  B. — The  reversion  must  certainly  be  taken 
to  continue  in  the  same  party  until  the  contrary  is  shewn. 
That  was  decided  in  the  House  of  Lords,  in  the  case  of  The 
Bishop  of  Meath  v.  2^  Marquis  of  Winchester  (d) ;  the 
cesser  of  the  reversion  must  be  shewn  by  affirmative  plead- 
ing. Here,  therefore,  the  defendant  ought  to  have  shewn 
it  Hogarth,  no  doubt,  had  no  l^al  reversion,  because  he 
had  assigned  all  the  residue  of  the  term  to  the  mortgagees; 
but  there  is  a  reversion  by  estoppel,  which,  whatever  it  was, 
was  conveyed  to  the  defendant] 

Peacock,  for  the  defendant — Assuming  that  here  there 
was  an  estate  by  estoppel  in  respect  of  same  reversion,  the 
plaintiff  has  to  shew  that  the  particular  reversion  mentioned 
in  the  declaration  vested  in  the  defendant ;  and  this  has  not 
been  done.  [Parke,  B. — There  is  but  one  reversion,  namely, 
the  reversion  by  estoppel,  and  that  has  passed  to  the  de- 
fendant] At  the  period  of  the  assignment  of  the  lease  by 
Hogarth  to  the  defendant,  he  had  no  reversion,  because  the 
whole  of  the  original  term  of  years  had  previously  vested  in 

(a)  7  Man.  &  Gr.  701 ;  8  Scott,     690. 
N.  IL,  419.  (d)  3  Bing.  N.  C.  411;  3  Scott, 

(b)  IIM.  &  W.337.  661. 
(e)  2  Bing.  N.  C.  411;  2  Scott, 
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Ike  mortgagees.     Now  the  defendant  claims  ander  those         1846. 
mortgagees,  and  therefore  he  is  not  bound  by  the  estoppel      Stubobon 
iridch  boimd  Hogarth.    [Parke,  B. — Taking  it  that  in  point    ^     ^' 
of  fact  Hogarth,  the  lessor,  had  no  interest  at  the  date  of  his 
loBe  to  the  plaintiff,  there  was  an  estate  by  estoppel,  which 
otate  is  primfi  fade  a  reversion  in  fee.     Then,  in  Febru- 
vy  1836,  he  makes  a  conveyance  to  the  defendant,  which 
piSBes  that  reversion  in  fee,  because  it  passes  "  all  his  estate, 
lig^  title,  and  interest;"  and,  before  that  conveyance,  the 
premises  weie  demised  to  Hogarth  by  the  Broderers'  Com- 
pinj,  80  that  the  estoppel  was  fed.]     Suppose  the  case  of  a 
lesBee  for  twenty-one  years  granting  a  lease  of  the  same 
piemises  for  one  hundred  years,  with  covenants  on  his  part ; 
lod  then,  without  any  knowledge  on  the  part  of  his  lessor 
that  the  lessee  had  granted  such  a  lease,  the  latter  conveyed 
in  his  interest  to  the  former  by  surrender  or  grant :  would 
it  not  be  competent  to  the  landlord  to  shew  that  the  rever- 
oon  by  estoppel  did  not  come  to  him  ?    Would  he  thereby 
become  bound  by  all  the  covenants  of  the  lease  for  one  hun- 
dred years  ?  [Parke,  B. — Rawlins*  case  (a),  which  is  cited  in 
Wwfc  V.  Lower  (i),  is  an  authority  against  you.     There 
"  Cartwright  made  a  lease  to  Warlow  for  six  years,  by  inden- 
ture, of  a  house  in  which  he  had  nothing,  and  afterwards  he 
porchaseth  of  Bawlins  a  lease  of  the  said  house  for  twenty- 
one  years,  upon  condition ;  then  Cartwright  re-demiseth  to 
Bawlins  for  ten  years.     Adjudged,  1st,  that  the  lease  to 
Warlow  for  six  years  was  good  against  Cartwright,  by  con- 
^doaon,  but  nothing  in  interest ;  2nd,  that,  as  soon  as  Cart- 
^ht  had  purchased  his  lease  for  twenty-one  years,  War- 
'ow's  interest  for  six  years  beecame  a  lease  in  interest,  the 
'^Version  in  Cartwright ;  3rd,  when  Cartwright  demised  to 
^wlins  for  ten  years,  Rawlins  was  bound  by  the  estoppel, 
*^  took  only  a  future  interest,  there  being  no  attom- 
''^^t"]      Webb  V.  Russell  {c)  is  in  favour  of  the  defendant. 
-"^ere  mortgagor  and  mortgagee  jointly  made  a  lease,  in 

(a)  4  Bep.  63.         {b)  Pollexfen,  68.  (c)  2  B.  &  Aid.  74C. 
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1846.  which  the  covenants  for  rent  and  repair  were  only  to  and 
SruaoBON  with  the  mortgagor  and  his  assigns ;  and  it  was  held  that 
WiNGriBLD.  ^®  assignee  of  the  mortgagee  could  not  sue  upon  those 
covenants,  for  they  did  not  run  with  the  land,  being  col- 
lateral to  the  mortgagee's  interest  therein.  A  reversion  by 
estoppel  must  have  the  same  legal  incidents  as  an  actual 
reversion  in  interest ;  but  here,  if  there  had  been  an  actual 
reversion,  fFebb  v.  Russell  shews  that  it  woidd  have  been 
extinguished  by  the  surrender;  and  the  new  reversion 
gidned  by  the  lease  to  Hogarth  from  the  Broderers'  Com- 
pany, would  not  have  attached  to  it  the  rent  reserved  on 
the  lease  to  the  plaintiff,  or  the  liabilities  arising  out  of  it» 
[Parkey  B. — Here  the  reversion  by  estoppel,  being  a  rever- 
sion in  fee,  never  was  surrendered :  it  remained,  therefore, 
(so  far  as  regarded  the  phuntiff)  in  Hogarth,  until  he  as- 
signed it  to  the  defendant.  The  lease  to  the  plaintiff  was 
at  first  good  by  way  of  estoppel  only ;  but  when  Hogarth 
took  from  the  Borderers'  Company  for  one  hundred  years, 
the  lease  to  the  plaintiff  became  a  lease  in  interest,  and  the 
reversion  upon  it  was  aflierwards  assigned  to  the  defendant.] 

Parre,  B. — On  the  first  issue,  the  verdict  clearly  must 
be  entered  for  the  plaintiff,  that  there  was  such  a  demise  to 
liim  as  is  stated  in  the  declaration.  Then,  as  to  the  second 
point,  as  I  have  already  said,  all  the  reversion  of  Hogarth, 
which  was  a  reversion  by  estoppel,  passed  from  him  to  the 
defendant.  This  estoppel  was  fed  by  the  demise  for  one 
hundred  years  from  the  Borderers'  Company  to  Hogarth, 
the  lessor,  and  thereby  the  lease  from  him  to  the  plaintiff 
became  good  in  point  of  interest.  That  lease  for  100  years 
was  afterwards  assigned  to  the  defendant,  and  therefore  the 
second  issue  also  ought  to  be  found  for  the  plaintiff 

Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1846. 

Harrison  v.  Samuel  Euscoe.  Feb.  21. 

Assumpsit  on  a  bUl  of  exchange  for  210/.  10^.,  dated  a  bUl  of  ex- 

2lBt  December,  1822,  drawn  by  the  defendant  on,  and  ac-  SjISS^bTn., 

cepted  by,  Daniel  Ruscoe,  payable  to  the  order  of  the  de-  |2m itoB^^ 

fendant  in  London  four  months  after  date,  indorsed  by  the  by  B.  to  c,  in 

defendant  to  W.  H.  Vaughan,  and  by  him  to  the  plaintiff,  was  diahonoor- 

Plea,  that  the  defendant  had  not  due  notice  of  the  non-  !f '  J^L? .t*" 

torney  gfa?e 

Wkyment  of  the  bill.     Issue  thereon.  ^^'^^  o^  db. 

honour  in  dne 

At  the  trial,  before  the  Recorder  of  Chester,  it  appeared,  time  to  A.,  but 
that,  the  bill  having  become  due  on  the  24th  of  April,  ^y  miatakeT"' 
1845,  and  being  dishonoured,  the  plaintiff's  attorney,  a  Mr.  ^^jJ|^T"*b 
Boberts  of  Chester,  wrote  and  sent  to  the  defendant,  on  P^rom  whom  he 
the  26th,  the  following  notice  of  dishonour : —  ity)  to  apply 

for  pa3rment  of 
the  biU  :— 

"  Sir,—  I  am  requested  ly  Mr.  W.  H.  Vaughan^  of  this  ^^^^>  that  the 
city,  to  apply  to  you  for  the  payment  of  the  amount  due  on  honour  waa 
you  and  your  brother  Daniel  Ruscoe's  dishonoured  bill  to  withstanding ' 
Um ;  and  as  Mr.  Vaughan  is  very  pressing  for  the  amount,  ^nt^on^^^e 
I  trust  you  will  immediately  oblige  me  with  the  same,  ^^l  effect  of 

.  ,  y  ct  which  was  to 

together  with  my  charge  as  under.  give  A.  every 

te  T  c*  T_    j»      X  X  defence  against 

"  1  am,  oir,  your  obedient  servant,  C.  that  he 

«  S.  J.  Roberts."       !!°?***  *»*!«  ^•^ 

if  the  notice 
had  really  been 

Mr.  Roberts,  being  called  as  a  witness  for  the  plaintiff, 

^t^  that  he  had  no  authority  from  Vaughan  to  give  any 

^Uce  of  dishonour,  and   that  Vaughan's  name   was  in- 

^^ted  in  the  letter  by  a  clerk  of  his,  in  mistake,  instead  of 

"^^  plaintiff's.     The  bill  having  fallen  due  in  the  hands  of 

*    banker  in  London,  a  notice  of  dishonour  given  on  the 

^th  of  April  would  be  good  either  for  the  plaintiff  or  for 

^ughan. 

It  was  contended  for  the  defendant,  first,  that,  under 
^^^86  circumstances,  the  notice  of  dishonour,  being  given  in 
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1846.  the  name  of  Vaughan,  from  whom  Mr.  Boberts  had  no  au- 
Ha&rison  thority  to  give  it,  was  of  no  avail ;  and  secondly,  that  it 
was  bad  in  form,  as  it  improperly  described  the  bill  as  being 
the  bill  of  the  defendant  and  his  brother*  The  learned  Re- 
corder thought  the  notice  was  good,  and  directed  a  verdict 
for  the  plaintiff  for  the  amount  of  the  bill  and  interest,  giv- 
ing the  defendant  leave  to  move  to  enter  a  nonsuit. 

In  last  Michaelmas  Term,  Atkinson  obtained  a  rule  nisi 
accordingly  (a) ;  against  which 

Egerton  and  Unthanh  shewed  cause  in  the  present  sittings 
(Feb.  9).— This  notice  of  dishonour  was  sufficient.  Chap- 
man  v.  Keane  (b)  is  an  authority  to  shew,  that  it  is  enough 
if  the  defendant  has  notice  of  dishonour  from  any  of  the 
parties  to  the  bilL  [Aldersony  B. — The  difficulty  here  is, 
from  whom  is  this  a  notice  ?  The  cases  would  be  paral- 
lel, if  Yaughan  had  put  the  bill  into  the  hands  of  the  attor- 
ney, and  he  had  given  the  notice  in  the  name  of  the  plwi- 
tiff.]  The  cases  establish,  that  a  good  notice  of  dishonour 
may  be  given  by  any  of  the  parties  to  a  bill,  though  he  be 
not  the  holder.  The  reason  is,  that  the  last  indorsee  may 
be  considered  as  an  agent,  for  this  purpose,  for  all  the  pre- 
vious parties.  The  plaintiff,  therefore,  was  for  this  purpose 
the  agent  of  Yaughan,  and  might  give  a  notice  that  would 
enure  to  his  benefit ;  and  then,  as  it  is  a  good  notice  by 
Yaughan,  it  is  also  a  good  notice  for  the  plaintiff.  Sup- 
posing a  general  notice  of  dishonour  had  been  given,  with- 
out any  mention  of  Yaughan's  name,  that  would  certainly 
have  been  sufficient;  and  the  mistaken  mention  of  his  name 
does  no  injury  to  the  defendant,  and  can  make  no  difference 
in  its  effect. 

Jervis  and  Atkinson,  in  support  of  the  rule. — The  notice 

(a)  The  objection  as  to  the  form  of  the  bill  was  given  up. 
(b)  3  Ad.  &  £U.  193;  4  Nev.  &  M.  607. 
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of  dishonour^  in  this  case,  not  having  been  in  fact  author-         1846. 

ised  bj  Vaugfaan,  the  indorser,  cannot  enure  to  his  benefit.      HABaisoN 

If  the  position  contended  for  on  the  other  side  be  correct,       Rub^ob 

that  each  of  the  parties  to  the  bill  is,  for  this  purpose,  an 

agent  for  all,  then,  as  each  indorser  would  have  his  own 

time  to  give  notice,  it  would  follow,  that,  if  there  were 

twenty  indorsements  on  the  bill,  the  last  indorsee  might  lie 

by  for  twenty  days,  and  then  give  a  valid  notice  to  the 

drawer.     But  the  answer  to  this  argument  is,  that  there  is  no 

privity  between  the  different  parties  to  a  bill  of  exchange ; 

on  the  contrary,  each  of  them  holds  by  a  title  adverse  to  the 

others.  Here,  however,  there  is  not  the  notice  of  any  party; 

— ^ot  of  the  plaintiff,  because  it  is  not  given  for  him ;  not 

of  Vaughan,  because  it  is  not  authorised  by  him. 

Cur.  adv.  vult. 

^The  judgment  of  the  Court  was  now  delivered  by 

3^ARKS,  B. — This  case  was  argued  a  few  days  ago  before 
Brothers  Alderson  and  Platt^  and  myself,  at  the  present 
^^titings,  on  shewing  cause  against  a  rule  for  entering  a  non- 
it,  upon  a  point  reserved  by  Mr.  Webby y  the  Recorder  of 
ester.     The  case  is  perfectly  novel,  there  being  no  de- 
ion  or  authority  in  point. 

The  action  was  upon  a  bill  of  exchange    drawn    by 

e  defendant,   payable  to  his  order,  by  the  defendant 

^^dorsed  to  W.  H.  Vaughan,  and  by  W.  H.  Vaughan 

the  plidntiff.     The  defendant  pleaded  that  there  was 

%}  notice  of  dishonour.     The  bill  was,  in  the  body  of  it, 

^^^:iade  payable  in  London;  it  became  due  on  the  24th  of 

-■^pril.    On  the  26th,  an  attorney  at  Chester,  who  acted  for 

^tuhe  plaintiff,  gave  notice  of  dishonour   to  the  defendant, 

Stating  in  his  letter,  that  he  was  requested  by  Vaughan  to 

desire  payment  of  the  defendant's  dishonoured  bill ;  but  he 

^wore  that  he  was  not  authorised  by  Vaughan  to  give  that 

VOL.  XV.  R  M.  w. 
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1846.  notice,  and  that  he  gave  it  in  a  wrong  name  by  mistake. 
Harmson  T^^  only  question  is,  whether  this  notice  was  sufficient; 
for  we  have  already  intimated  our  opinion  that  the  notice 
was  in  sufficient  time,  whether  it  be  oonadered  as  given  by 
the  plfldntiff  or  Vaughan ;  and  that  it  sufficiently  referred 
to  the  bill  in  question,  and  notified  its  due  presentment  and 
non-payment. 

Since  the  case  of  Chapman  y.  Keane  (a),  it  must  be  con- 
sidered as  perfectly  settied,  that  a  notice  of  dishonour  need 
not  be  given  by  the  holder,  but  that  he  may  avail  himself  of 
notice,  given  m  due  time  by  any  party  to  the  bill.  The  deci- 
sion in  that  case  is  referred  to  and  adopted  by  CSianoellor 
Kent  (p)y  and  Mr.  Justice  Story  on  Bills  of  Exchange, 
sect.  304.  The  former  states  the  rule  io  be,  that  the  no- 
tice may  be  given  by  any  one  who  is  a  party  to  the  bill : 
the  latter  states  it  more  fully,  and  says,  that  the  notice 
will  be  sufficient,  although  not  given  by  the  holder  or 
his  agent,  if  it  comes  from  some  person  who  holds  the 
bill  when  it  is  dinhonoured,  or  is  a  party  to  the  bill,  or  who 
would,  on  the  same  being  returned  to  him,  and  after  payment, 
be  entitled  to  require  reimbursement  thereof. 

The  notice,  by  the  terms  of  the  rule  as  laid  down  by  the 
Court  of  Queen's  Bench,  must  be  given  in  due  time  by  the 
party  to  the  bill,  that  is,  in  due  time,  if  he  himself  were 
suing ;  and,  consequently,  the  case  of  notice  by  a  party  who 
had  himself  been  already  dischai^ged  by  tiie  laches  of  the 
holder,  is  excluded.  So,  the  terms  of  the  rule  as  laid  down 
by  Mr.  Justice  Story  seem  to  exclude  the  case  of  a  party 
to  the  bill,  who  could  not  himself  sue  upon  it  on  paying 
the  amount  of  the  bill ;  at  least  they  must  be  so  under- 
stood, otherwise  the  mischief  would  happen  which  was 
pointed  out  by  Mr.  JerviSy  that  tliere  might  be  a  bill  with 
twenty  indorsements,  which  the  holder  might  retain  twenty 
days  after  its  dishonour,  and  then  recover  against  the  drawer 

(a)  3  Ad.  &  £.  103.  (b)  CommentarieB,  Vol.  3,  p.  108. 


HILARY  VACATION,   9  VICT.  235 

on  a  notice  tiien  given  to  him  by  the  first  indorsee,  which         1846. 
that  indorsee  himself  coidd  not  da     Such  a  notice  would      HAaiisoN 
not  be  in  good  time  if  given  by  the  first  indorsee,  and  ^' 

would  therefore  be  bad,  and  not  support  an  action  by  the 
last.  The  role  equally  excludes  the  case  of  notice  by 
an  acceptor,  who  never  could  sue  himself  upon  the  bill 
after  taking  it  up ;  and  the  instances  in  which  a  notice  by 
an  acceptor  has  been  held  good  at  Nisi  Prius  (a),  are  ex- 
plained by  Mr.  Justice  BayUy  (6)  on  the  supposition,  that 
in  theee  the  acceptor  had  a  special  authority  to  do  so.  But  in 
the  present  case,  Vaughan,  in  whose  name  the  notice  was 
given,  was  not  discharged  by  the  laches  of  the  holder  at  the 
time  it  was  given,  and  a  notice  by  him  on  the  26th  would 
have  been  in  sufficient  time  to  support  an  action  by  him, 
and,  consequently,  an  action  by  the  plaintiff.  There  is  there- 
fore no  objection  to  the  notice  on  that  ground ;  nor  would 
there  have  been  any,  if  the  attorney  had  omitted  to  state  on 
whose  behalf  he  implied.  It  was  so  held  in  fFoodtharpe  v. 
Lowes  (c),  and  had  been  previously  laid  down  in  Chancellor 
Kent's  Conmientaries,  (vol.  3,  p.  108),  who  says,  tliat  any 
agent  in  possesion  of  the  bill  may  give  the  notice,  and  it 
need  not  state  at  whose  request  it  was  given,  nor  who  was 
the  owner  of  the  bilL 

It  remains,  therefore,  to  consider,  what  is  the  effect  of 
giving  an  untnie  description  of  the  party  on  whose  behalf 
it  was  given.  This  point  has  never  been  decided ;  for  in 
Chapman  v.  Keaney  the  only  case  which  bears  upon  it,  the 
plaintiff's  derk,  who  gave  the  notice,  must  have  been 
authorised,  by  the  nature  of  his  employment,  to  give  it  on 
behalf  of  the  plaintiff,  as  he  was,  by  the  express  authority 
of  the  holder,  to  give  it  for  him ;  and  the  notice  stated  no 
untruth.  Here  there  is  an  untrue  statement,  but  made 
unintentionally,  and  by  mei«  mistake. 

(a)  1  Chit.  R.  227;  4  Campb.87.     ch.  7,  s.  2,  p.  254,  &c. 
(h)  Bayley  on  Bills,   ed.  1830,        (c)  2  M.  &  W.  109. 

r2 
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1846.  There  is,  no  doubt,  a  difference  between  the  two  cases, 

Harrison     ^^ere  a  notice  is  given  by  an  authorised  person,  without 
^  «'•  statinff  on  whose  behalf  it  is  riven,  and  where   untrue 

information  is  afforded.  In  one  case,  the  party  is  put  on 
inquiry,  if  he  thinks  fit  to  make  it ;  in  the  other,  he  is  mis- 
informed. What,  then,  ought  to  be  the  result  of  that  mis- 
information? It  is  to  be  recollected,  that,  whether  the 
party  is  misled  or  not  as  to  ^  person  giving  the  notice,  the 
great  object  of  a  notice  is  answered  by  the  information  of 
the  dishonour  of  the  bill,  and  the  person  to  whom  notice  is 
given  is  thereby  enabled  to  withdraw  his  effects  from,  or  take 
his  remedy  against,  the  prior  parties.  And  we  think  it  rea- 
sonable to  hol^  that  the  misrepresentation  of  the  name  of  the 
person  on  whose  behalf  notice  is  given  ought  not  wholly  to 
avoid  the  notice,  but  only  to  place  the  party  giving  it  in 
the  same  situation,  as  to  the  party  to  whom  it  was  given, 
as  if  the  representation  had  been  true ;  and,  therefore,  the 
defendant  ought  to  have  every  defence  against  the  plaintiff 
that  he  would  have  had  if  the  notice  had  been  really  given 
by  the  party  named :  and  this  is  in  analogy  with  the  law  as 
to  contracts  with  factors  acting  for  concealed  principals, 
and  similar  cases,  where  the  contract  is  not  avoided  by  the 
mis-statement,  but  the  other  party  has  all  the  equities  against 
the  real  as  he  would  have  had  against  the  apparent  con- 
tractor. If,  therefore,  in  the  present  instance,  the  notice  by 
Vaughan  would  have  been  bad,  (as  it  would  have  been  had 
he  been  discharged  by  laches,  or  had  no  right  of  action  on 
the  bill  ag^st  the  defendant  if  he  had  taken  it  up),  the 
defendant  would  have  had  a  defence ;  if  good,  as  upon  the 
evidence  it  appears  that  it  would  have  been,  the  defendant 
has  not  been  injured,  and  has  no  right  to  complain  of  the 
misrepresentation. 

We  think,  therefore,  the  ruling  of  the  learned  Beoorder 
was  right,  and  the  rule  ought  to  be  discharged. 

Rule  dischaiged. 


"k 
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1846. 

Ward  r.  Robins.  p^^  21. 

UASE. — The  firet  count  of  the  declaration  stated,  that,  incase, the 
before  and  at  the  time  of  the  committing  of  the  grievances  ^Sted!^t  the 
&C.,  the  plaintiff  waa,  and  from  thence  hitherto  has  been.  P^!?^  ^" 

7  lawfully  poe- 

and  still  is,  lawfully  possessed  of  a  certain  rolling-mill,  with  sessedofamiU, 

the  appurtenances,  situate  &c.,  and  by  reason  thereof  of  ^bereof  of  right 

right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  ^^f^^-oJ^ 

to  have  and  enjoy,  the  benefit  and  advantage  of  the  water  of  benefit  of  the 

^  •       ^  ,.,,.„,.  water  of  a 

a  certam  stream  or  watercourse,  which  during  all  that  time  watercoune 

f>f  right  ought  to  have  run  and  flowed,  and  until  the  diver-  aJJ^j^"* 

aon  hereinafter  mentioned  of  right  had  run  and  flowed,  and  "*^  ^\^^S^ 

8till  of  right  ought  to  run  and  flow,  by  means  of  a  certain  a  little  above 

weir  therein  erected,  a  little  above  the  said  mill  of  the  plain-  miu,  being 

tiff,  being  kept  at  a  certain  height,  unto  the  said  mill  of  the  ^n^hdght!*^ 

plaintiff,  for  the  supplying  the  same  with  water  for  the  ""*<>  ^,  ""^ 

*  rr.f--&  mill  of  the 

working  thereof.      Breach,  that  the  defendant,  on  &C.5  plaintiff,  for 
wrongfully  &c  pulled  down  the  said  weir,  and  placed  and  ^th  w^rfor 
fixed  the  same  at  a  much  lower  height  than  it  then  and  S^^/ !^d 
there  ouirht  to  have  been  placed  and  fixed,  and  kept  and  complained, 

.         J    1  1    1         ,    .   1  /»  .1    o  that  the  de- 

oontmued  the  same  at  such  low  height  as  aforesaid,  &c.  fendant  wrong. 

Plea,  that^  before  and  at  the  said  several  times  when  down^theweir 
&C.,   the  defendant  was  the  occupier  of  a  certain   close  fndpl«»dand 

.  .  kept  It  at  a 

Called  &a,  next  adjoining  to  the  said  watercourse  in  the  lower  height 
cleclaration  mentioned,  and  that  the  defendant  and  all  other  to  have  been, 

The  defendant  pleaded,  that,  before  and  at  the  times  when  &c.,  he  waa  the  occupier  of  a  cer- 
^^in  cloae  adjoining  to  the  wateroourw,  and  that  he  and  all  others  the  occapiers  for  the  time 
toeing  of  the  said  close  for  twenty  years  ntxt  b^ore  the  commencement  of  the  tuit,  enjoyed,  as 
^f  right  and  without  interruption,  the  right  of  from  time  to  time,  as  occasion  required,  remor- 
ttig  a  part  of  the  weir,  and  placing  and  keeping  it  at  a  lower  height  than  the  rest,  to  such  an 
Extent  and  for  such  a  time  as  was  necessary  for  diverting  enough  of  the  water  to  irrigate  the 
%aid  dose ;  that,  at  the  times  when  &c.,  irrigation  was  necessary  for  the  close,  wherefore  the 
defendant  removed  the  said  part  of  the  weir,  and  placed  and  kept  it  at  such  lower  height,  to 
%iich  an  eitent  and  for  such  a  time  as,  and  no  more  or  longer  than,  was  necessary  for  diverting 
^he  water  for  the  irrigation  of  the  said  close :  quK  sunt  eadem,  &c. 

Held,  that  this  plot  was  good ;  that  it  was  not  an  argumentative  traverse  of  the  right  alleged 
in  the  declaration,  inasmuch  as  it  set  up  a  right  which,  under  the  stat.  2  &  3  Will.  4,  c.  71, 
'Was  not  complete  until  the  commencement  of  the  suit,  and  therefore  was  not  inconsistent  with 
tiie  plaintiff's  right  to  have  the  weir  at  a  greater  height  at  the  time  of  the  act  complained  of. 
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1846.  the  occupiers  for  the  time  being  of  the  said  close,  for  the 
period  of  twenty  years  next  before  the  commencement  of  this 
suity  enjoyed,  as  of  right  and  without  interruption,  the  right 
of  from  time  to  time,  as  occasion  required,  removing  a  part 
of  the  said  weir,  and  placing  and  fixing  the  same  at  a  lower 
height  than  the  rest  of  the  said  weir,  and  of  keeping  and 
continuing  the  said  part  of  the  said  weir  at  such  low  height 
as  aforesaid,  to  such  an  extent  and  for  such  a  time  as  was 
necessary  and  proper  for  the  purpose  of  diverting  and  turn- 
ing away  a  reasonable  quantity  of  the  water  of  the  said 
watercourse,  to  irrigate  the  said  close,  and  of  thereby  irri- 
gating the  said  close,  for  the  more  beneficial  enjoyment 
thereof,  as  to  the  said  close  belonging  and  appertaining : 
and  the  defendant  says,  that,  before  and  at  the  said  time 
when  &C.,  irrigation  was  necessary  for  the  said  dose, 
wherefore  the  defendant,  at  the  said  several  times  when 
&C.,  removed  the  said  part  of  the  said  weir,  and  placed  and 
fixed  the  same  at  such  lower  height,  to  such  an  extent  and 
for  such  a  time  as,  and  no  more  or  longer  than,  was  neces- 
sary and  proper  for  the  purpose  of  diverting  and  turning 
away  a  reasonable  quantity  of  the  water  of  the  said  water- 
course, to  irrigate  the  said  close,  and  did  then  thereby  irri- 
gate the  said  close,  doing  no  more  than  was  necessary  and 
proper  in  that  behalf,  and  doing  no  unnecessary  damage  to 
the  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid ; 
quse  sunt  eadem,  &c 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  an 
argumentative  denial  of  so  much  of  that  part  of  the  declara- 
tion to  which  it  is  pleaded,  as  alleges  the  plaintiff  to  be  en- 
titled, as  therein  in  that  behalf  mentioned,  to  have  and  enjoy 
the  benefit  and  advantage  of  the  water  of  the  said  stream ; 
that  it  is  also  an  argumentative  denial  of  so  much  of  that 
part  of  the  declaration  to  which  it  is  pleaded^  as  alleges,  in 
the  manner  therein  mentioned,  that  the  water  of  the  said 
stream  or  watercourse  of  right  ought  to  have  run  and 
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flowed,  and  of  right  had  run  and  flowed,  by  means  of  the         I846i. 
said  weir,  onto  the  said  mill :  that  the  plea  amounts  to  the 
general  issue,  and  is  an  argumentative  traverse  of  the  de- 
fendant's having  been  guilty  of  the  grievanoes  as  to  which 
the  plea  is  pleaded. — Joinder  in  demurrer. 

The  case  was  argued  during  the  present  sittings  (Feb. 
13),  by 

Peacock,  in  support  of  the  demurrer. — This  plea  is  bad. 
It  is  an  indirect  denial^  either  of  the  right  alleged  in  the 
declaration,  or  of  the  wrongful  act.  If  the  defendant  has  a 
right  to  lower  the  weir  for  the  purpose  alleged  in  the  plea, 
it  amounts  to  a  d^iial  of  the  plaintiff's  right  always  to  have 
it  higher.  All  that  the  plaintiff  compliuns  of  is,  that  the 
defendant  put  the  weir  lower  than  be  the  plaintiff  had  a 
right  always  to  have  it.  The  defendant,  in  eflect,  denies  the 
plaintiff's  right  to  that  extent ;  or  else  he,  in  effect,  denies 
the  breadi  by  wrongfully  lowering  the  weir.  [Parke,  B. — 
Hie  of  case  Frankum  v.  Earl  of  Falmouth  (a)  shews  that  not 
guilty  only  puts  in  issue  the  actual  diversion  of  the  water ; 
this  plea,  therefore,  does  not  amount  to  not  guilty ;  but  it 
seems  to  be  an  argumentative  denial  of  the  right  aUeged  by 
the  jdaintiff  a&Hiy«  to  have  the  weir  kept  at  a  certsdn  height.] 
It  therefore  gives  no  colour  to  maintain  the  action. — The 
Court  then  called  upon 

miks,  contri.— This  plea  is  good.  It  is  not  an  argumen- 
tative denial  of  the  right  alleged  in  the  declaration.  Kit 
^ere,  it  should  conclude  with  a  traverse ;  but  this  plea  could 
not,  because  it  does  not  disclose  &cts  necessarily  inconsistent 
with  the  declaration.  The  plea  is  founded  on  the  stat.  2  & 
3  Will.  4,  c  71,  the  5th  section  of  which  renders  it  neces- 
sary for  a  defendant,  who  relies  on  any  proviso,  exception, 

(a)  2  Ad,  &  £.452  ;  4  Nev.  &  M.  830. 
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colour,  he  ought  to  have  done  so  expressly.  [Parkey  B. — Mr.  ^  1846. 
fVilks  says  there  is  implied  colour  given.]  The  plea  does 
not  shew,  that,  at  the  time  of  the  wrongful  act,  no  complete 
right  had  accrued  to  the  defendant,  and  that  it  has  since 
accrued;  because  the  enjoyment  for  twenty  years  "next 
before  the  conmiencement  of  the  suit  ^  may,  in  truth,  have 
been  an  enjojrment  for  a  much  longer  period.  To  make 
the  plea  good,  on  the  ground  on  which  the  defendant  now 
relies,  it  should  have  shewn  that,  at  the  time  of  the  wrong- 
ful act,  nineteen  years  only  had  elapsed,  and  that  the  twenty 
years  have  since  been  completed.  There  is  nothing  here  to 
shew  that  the  defendant  had  not  enjoyed  the  right  for 
twenty  years  at  the  period  of  the  trespass.  [Parker  B. — 
The  defendant  only  undertakes  to  shew  twenty  years' 
enjoyment  continually  up  to  the  commencement  of  the 
suit ;  therefore  it  must  be  less  at  the  time  of  the  trespass.] 
Not  necessarily ;  it  may  have  been  more.  [Parke^  B. — The 
essence  of  the  defence  is,  that  the  enjoyment  has  continued 
for  twenty  years  up  to  t/ie  commencement  of  the  suit.  The 
act  of  Parliament  is  so  worded,  that  though  there  have  been 
fifty  yeiurs'  enjoyment  up  to  the  time  of  the  act  done,  that 
18  no  defence,  unless  it  continues  up  to  the  time  of  the  com- 
mencement of  the  suit.  Then  this  plea  seems  to  admit 
that  the  pMntiff  had  a  right  at  the  time  of  the  trespass, 
and  sets  up  that  the  defendant  had  then  an  inchoate  right, 
which  has  since  been  matured  by  twenty  years'  enjoyment 
Up  to  the  commencement  of  the  suit,  and  so  that  he  is  in  the 
condition  of  a  party  having  a  title  by  non-existing  grant. 
If  80,  it  seems  to  me  that  the  plea  does  give  colour.  Rolfe^ 
B. — He  pleads  that  which  is  never  more  than  an  inchoate 
right  until  the  action  is  brought.]  Then  if  the  plea  gives 
colour,  it  destroys  it  again : — that  is  not  ^ving  a  colour  to 
bring  the  action.  \^Parke,  B. — Is  it  not  enough  to  give  a 
colour  of  title  to  complain  of  the  trespass?]  No;  the 
colour   necessary  is  a   colourable   right  to  maintain  the 
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1846.  action.  In  Dr.  LeyfielTs  case  (a),  it  is  said,  that  "  colour 
as  a  colour  ought  to  have  continuance,  although  it  wants  ef- 
fect f  *  and  that  ^^  it  ought  to  be  such  a  colour,  that,  if  it  was 
of  effect,  would  maintain  the  nature  of  the  action.*'  [Parker 
B. — That  is,  it  must  have  continuance  down  to  the  time  of 
the  trespass.  Wright  v.  IViUiams  {h)  shews  that  the  periods 
of  time  mentioned  in  the  act  of  Parliament  cannot  be  con- 
strued to  mean  twenty  or  forty  years  before  the  act  com- 
plained  of.  Rolfe,  B. — The  act  is  legal  or  illegal,  according 
to  the  result  of  what  happens  aflerwards ;  and  the  defend- 
ant pleads  that  that  has  happened  aflerwards  which  has 

made  it  legal.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — We  who  heard  the  argument  in  this  case, 
namely,  my  Brothers  Rolfe  and  Piatt,  and  myself,  have  con- 
sidered it,  and  are  of  opinion  that  the  plea  is  good.  [His 
Lordship  stated  the  pleadings,  and  continued: — ]  We 
come  to  the  conclusion  that  the  plea  is  not  bad  as  an  argu- 
mentative traverse,  which  is  the  ground  of  objection  stated 
in  the  special  demurrer,  on  account  of  the  peculiar  nature 
of  the  right  given  by  Lord  Tenterden^s  act,  from  twenty 
years'  enjoyment  by  the  occupier.  Such  enjoyment,  in 
order  to  give  a  right  under  that  statute,  must  be  up  to  the 
tame  of  the  commencement  of  the  suit,  not  up  to  the  time  of 
the  act  complained  of;  and,  consequently,  an  enjoyment  for 
twenty  years  or  more  before  that  act  gives  only  what  may 
be  termed  an  inchoate  title,  which  may  become  complete  or 
not  by  an  eqjoyment  subsequent,  according  as  that  enjoy- 
ment is  or  is  not  continued  to  the  commencement  of  the  suit. 
Thb  apparent  absurdity,  arising  from  a  strict  construction  of 
the  acty  has  already  been  fully  considered  by  this  Court  in  the 

(a)  10  Rep.  91  b.  (b)  1  M.  &  W.  77. 
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case  of  Wright  v.  Williams  (a),  and  the  literal  interpretation         1846. 
adhered  to,  the  Court  intimating  its  opinion  that  the  mischief 
of  such  a  construction  was  rather  apparent  than  real ;  and  the 
decision  in  that  case  was  fully  approved  of  and  acted  upon 
by  the  Court  of  Queen's  Bench,  in  the  case  of  Ricliards  v. 
Fry  (b).    The  plea,  therefore,  which  states  an  inchoate  right 
at  the  time  of  the  act  complained  of,  but  not  a  complete  right 
under  the  statute,  gives  an  implied  colour  of  title  to  the 
plaintiff  at  the  time  of  the  act  complained  of;  it  confesses  his 
light  at  that  time  to  have  the  weir  of  a  certain  height,  but 
avoids  that  right  by  shewing  that  the  defendant  was  then  in 
such  a  position,  as  that  by  matter  subsequent  he  had  then  a 
right  to  pull  down  a  part  of  the  weir.     Had  the  plea,  as  it 
might  have  done  if  the  facts  warranted  it,  stated  a  complete 
right  in  the  defendant  to  reduce  the  height  of  the  weir  at 
the  time  of  the  act  complained  of,  by  non-existing  grant,  or 
prescription,  it  would  certainly  have  been  an  argiunentative 
traverse,  as  being  inconsistent  with  the  plaintiff's  right  at 
that  time  to  have  the   weir   of  the  height  claimed,  and 
would  have  been  bad  without  a  special  traverse  of  the 
plaintiff's  right.     But,  as  the  plea  is  founded  on  Lord  7e»- 
terderCs  act  only,  no  title  under  that  act  can  be  absolutely 
good  at  the  time  of  the  act  done,  however  long  the  pos- 
session might  have  been.     The  plea,  stating  a  title  under 
that  act  by  prior  and  subsequent  enjoyment  together,  is  not 
inconsistent  with  the  plaintiff's  alleged  right  at  the  time  ;  and 
therefore  is  not  an  argumentative  traverse,  but  is  good  by 
way  of  confession  and  avoidance.     Our  judgment  is  for  the 
defendant. 

Judgment  for  the  defendant. 

(a)  1  M.  &  W.  77.  {b)  3  Nev.  &  P.  67. 
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1846. 

F^,  21.  Richards  t>.  Easto. 

The  Building     J,  RESPASS,  for  placinsr  bricks,  stones,  and  building  ma- 
Act,  u  Geo.  3,  ,  '  I  O  ^  .      .«.       TM 

c.  78,  was  an     terials  upon  the  wall  and  close  of  the  plaintiff.     Plea,  not 

act  *'  of  a  Ml 

local  and  per-^    guilty,  by  statute. 

andUhMSbre'        ^^^  causc  Came  on  for  trial  at  the  Kingston  Spring  As- 

the  power  g:ifen  sizes,  1845,  when  the  matter  was  referred  to  an  arbitrator, 

bj  the  100th  ^  ^^  '  ^  i     .  .  /» 

section  of  that    with  powcr  to  State  any  points  of  law  for  the  decision  of 
ja.  ofj^io,  ^  Court 

israe  and  giy-  "pfj^  defence  relied  upon  was,  that  the  acts  compldned 

ing  the  special  ^  .     . 

matter  in  evi-  of  were  done  in  pursuance  of  the  Building  Act,  14  Geo. 

taken  awajbj  3,  c  78.     The  arbitrator  found,  that  the  writ  of  summons 

^rt!*^**97.t3.  ^"  \ssa^  on  the  14th  of  June,  1844,  prior  to  the  passing 

The  defence,  of  the  new  Building  Act,  7  &  8  Vict.  c.  84 ;  and  that  the 

that  the  Tenue  ,     , 

in  an  action  venue  was  laid  in  Surrey.     The  houses  of  the  plaintiff  and 

s^Q^anact  ^'^  defendant  adjoined  to  each  other,  being  separated  by  a 

^®'**^P""'*"  wall  which  had  existed  for  several  years;  and  the  trespass 

Boilding  Act,  consisted  in  the  defendant's  having  made  an  addition  to  each 

78,  was  not  end  of  the  wall  by  building  upon  it.    The  defendant,  at  the 

!^,  p  JSS^t*"  <™^«  ^^  8"^^  addition,  bonfi  fide  believed  the  waU  to  be  a 

to  the  100^  party-wall,  and  intended  to  comply  with  the  provisions  of 

act,  is  one  the  Building  Act.      The  arbitrator  found  that  the  wall 

speciallj  plead-  was  not  within  the  city  of  London,  or  the  liberties  thereof, 

b^'tS^IS"'''  ^^*  ^^  situate  within  the  county  of  Surrey,  and  within  the 

Tantageofun-  district  over  which  the  provisions  of  the  14  Geo.  3,  c.  78, 

der  not  guilty.  , 

extended ;  that  the  wall  upon  which  the  building  took  place 
was  not  a  party  fence  wall,  nor  a  wall  in  common  between 
the  plaintiff  and  the  defendant,  but  was  entirely  standing 
on  the  land  of  the  plaintiff,  and  was  his  wall  exclusively. 
Before  the  commencement  of  the  action,  the  plaintiff  gave 
a  notice  of  action  sufficient  to  satisfy  the  provisions  of  the 
100th  section  of  the  Building  Act,  and  commenced  his 
action  within  three  calendar  months  afler  the  trespass. 

The  questions  raised  for  the  opinion  of  this  Court  were, 
first,  whether  the  stat  5  &  6  Vict  c  97,  s.  3,  or  the  7  &  8 
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Vict.  c.  84,  took  awaj  from  the  defendant  the  power  of  1846. 
pleading  not  guilty  by  statute,  under  the  stat.  14  Geo.  3, 
c.  78 ;  secondly,  supposing  the  Court  to  be  of  opinion  that 
the  above  statutes  did  not  take  away  the  power  of  pleading 
not  guilty,  whether  the  defendant  was  entitled  to  the  pro- 
tection of  the  14  Geo.  3,  c  78,  by  pleading  not  guilty,  and 
giving  the  special  matter  in  evidence,  although  the  wall 
built  upon  by  the  defendant  was  not  a  party-wall,  or  party 
fence  wall,  and  under  such  plea  to  object  that  the  venue 
was  improperly  laid  in  Surrey  instead  of  Middlesex.  If  the 
Court  should  think  that  the  above  statutes,  or  either  of 
them,  had  not  taken  away  from  the  defendant  the  power  of 
pleading  not  guilty,  and  giving  the  special  matter  in  evi- 
dence, although  the  wall  was  not  a  party-wall  or  a  party 
fence  wall,  then  the  verdict  for  the  plaintiff  was  to  be  set 
aside,  and  a  verdict  entered  for  the  defendant;  but  if  the 
Court  should  think  that  the  above  statutes,  or  either  of 
them,  did  take  away  from  the  defendant  the  power  of  plead- 
ing not  guilty  by  statute,  or  that  he  was  not  entitled  to  the 
benefit  of  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence,  in  consequence  of  the  wall  not  being  a 
party-wall  or  party  fence  wall,  then  the  next  question  was, 
whether  the  defendant  was  entitled  to  avail  himself  of  the 
objection,  under  the  14  Geo.  3,  c  78,  s.  100,  that  the  venue 
was  laid  in  Surrey  and  not  in  Middlesex.  If  the  Court 
should  think,  that,  upon  the  common  plea  of  not  guilty,  the 
defendant  was  entitled  to  avail  himself  of  the  objection  of 
the  venue,  the  verdict  was  to  be  entered  for  the  defend- 
ant ;  but  if  the  Court  should  think  that  the  defendant  was 
not  able  to  av^  himself  of  the  objection,  that  the  venue  waa 
laid  in  Surrey  and  not  in  Middlesex,  the  verdict  for  the 
plaintiff  was  to  stand,  and  the  damages  to  be  reduced  to  40f. 
The  case  was  argued  in  Hilary  Term,  (January  19),  by 

Unthanky  for  the  plaintiff. — First,  the  London  Building 
Act,  14  Geo.  3,  c  78,  is  an  act  ^^  of  a  local  and  personal 
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184€.  nature,"  and  therefore  the  power  of  pleading  the  general 
issue,  and  of  giving  the  special  matter  in  evidence,  which  is 
given  by  the  100th  section,  was  taken  away  by  the  stat. 
6  &  6  Vict,  c  97,  8.  3  (a).  The  distinction  between  general 
and  special  statutes  is  laid  down  by  Lord  Coke  in  HoUand^s 
ea9e{b)i — "  Nota,  reader,  the  rule  of  the  law  is,  that  of  ge- 
neral statutes  the  Judges  ought  to  take  notice,  although  they 
be  not  pleaded ;  otherwise  of  special  or  particular  statutes." 
This  is  an  act  of  the  latter  description,  and  one  which,  with- 
out the  direction  of  the  Legislature,  the  Courts  will  not  take 
notice  of.  It  is  not  the  less  so  because  it  comprehends  an 
extensive  district.  The  Central  Criminal  Court  Act,  4  &  5 
Vict  c.  36,  and  the  Metropolitan  Police  Act,  2  &  3  Vict. 
c.  47,  embrace  wide  districts,  but  are  not  the  less  acts  of  a 
local  and  personal  nature.  In  Cock  v.  Gent{c)y  an  act  for 
establishing  a  Court  of  Bequests  for  Sandwich  and  its 
neighbourhood  was  held  to  be  a  public  local  and  personal 
act,  within  the  6  &  6  Vict,  c  97,  s.  8.  [He  then  argued, 
that,  at  all  events,  the  14  Geo.  3  was  repealed  by  the  new 
Building  Act,  7  &  8  Vict  c.  84,  s.  1 ;  but  the  Court  inti- 
mated a  clear  opinion  that  that  act  was  not  retrospective  in 
its  operation,  and  did  not  apply  to  actions  previously  com- 
menced.] 

Secondly,  the  statutory  general  issue  having  been  taken 
away  by  the  5  &  6  Vict.  c.  97,  the  question,  whether  the 
venue  ought  to  have  been  laid  in  Middlesex,  does  not  arise 
here,  for  such  defence  ought  to  have  been  specially  pleaded. 
The  plaintiff  proves  a  trespass  in  the  county  of  Surrey : 
what  answer  is  there  to  that,  under  the  general  plea  oi 
not  guilty  ?     Li  Boyes  v.  Hewetsan  {d\  which  was  a  local 

(a)  Which  repeals  all  clauses  give  any  special  matter  in  evi- 

and  provisions  in  any  act  or  acts  dence  under  it. 

**  commonly  called  public  local  {h)  4  Rep.  76  a. 

and  personal,  or  local  and  perso-  (c)  12  M.  &  W.  234. 

nal,  or  of  a  local  and  personal  {d)  2  Bing.  N.  C.  57^  ;  2  Scott, 

nature,"  giving  power  to  plead  8*31. 
the  general  issue  only,  and  to 
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action,  the  venue  was  laid  in  Middlesex,  though  the  lands  ^  1846. 
lay  in  Surrey ;  but  as  the  locality  did  not  appear  on  the 
face  of  the  declaration,  and  no  issue  was  raised  upon  it,  it 
was  held  that  the  defendant  was  not  on  that  ground  enti- 
tled to  a  nonsuit  Here  the  declaration  alleges  a  trespass 
in  Surrey,  and  a  trespass  in  that  county  is  proved  by  the 
evidence.  Suppose  the  objection  had  been,  not  wrong 
venue,  but  want  of  notice  of  action :  could  the  defendant 
have  availed  himself  of  that  under  not  guilty  ?  He  ought 
to  have  pleaded  specially,  that  the  act  was  not  done  under 
the  authority  of  the  Building  Act.  At  common  law,  all 
that  would  be  traversed  by  the  plea  of  not  guilty  would  be 
the  fact  of  the  trespass,  and  the  plaintiff's  title  to  the  dose 
in  which  &c ;  under  the  New  Kules,  which  are  of  statutory 
force,  the  former  only.  The  defendant's  argument  must  go 
to  the  extent,  that  tender  of  amends  before  action  brought 
could  have  been  given  in  evidence  on  this  record  Davey 
V.  Warne  {a)  is  on  this  point  a  direct  authority  for  the 
pltdntiff. — The  Court  then  called  on 

Martin^  contrk. — First,  the  right  given  by  the  14  Geo. 
3,  c  78,  s.  100,  of  pleading  the  general  issue,  and  giving  the 
special  matter  in  evidence,  is  not  taken  away  by  the  5  &  6 
Vict  c  97,  s.  3,  for  the  former  statute  cannot  be  considered 
a  local  and  personal  act  HoUand^s  case  is  not  in  point 
Lord  Coke  was  there  discussing  a  different  question ;  name- 
ly, what  acts  the  judges  were  bound  to  take  notice  of,  and 
what  not.  There  is  now  no  such  distinction  as  between 
"general"  and  "special"  statutes.  The  nature  of  the 
particular  act  must  be  taken  with  respect  to  its  parliament^ 
ary  meaning.  This  statute  is  printed  and  classed  among 
the  public  acts.  Probably  it  would  be  a  special  statute 
within  Lord  Cokeys  doctrine,  but  it  is  not  therefore  a  local 
and  personal  act.     It  is  published  in  the  body  of  the  statute- 

(a)  14  M.  &  W.  199. 
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1846.  bookj  numbered  with  the  Roman  numerals,  and  preceded 
and  followed  by  public  acts.  The  same  book  tells  you 
what  is  the  meaning  of  ^'  acts  commonly  called  public 
local  and  personal'^  acts;  namely,  local  and  personal  acts 
printed  as  such,  and  haying  a  clause  declaring  them  to  be 
public  acts,  i.  e.  public,  so  as  to  be  taken  notice  of  without 
being  specially  pleaded.  This  clearly  is  not  an  act  commonly 
caUed  a  public  local  and  personal  act.  The  following 
words  of  the  5  &  6  Vict  c  97,  "  local  and  personal  acts," 
refer  to  such  acts  of  the  same  nature  as  do  not  contain 
that  clause ;  and  the  words  **  acts  of  a  local  and  personal 
nature"  are  used  in  a  still  more  limited  sense,  as  diyorce  acts, 
&a  In  Cock  y.  Gent,  Gumey^  6.,  says,  **  The  statute  applies 
to  acts  commonly  called  local  and  personal.  This  is  printed 
aa  a  local  and  personal  act"  And  Lord  Abinger^  C.  B.,  says, 
**  If  the  law  takes  no  notice  of  such  acts,  you  must  refer  to 
the  parliamentary  meaning*^  [ParA^,  B. — All  that  that  case 
decided  was,  affirmatiyely,  that  a  Court  of  Requests  Act, 
printed  among  the  local  and  personal  acts,  was  within  the 
repealing  clause  of  the  5  &  6  Vict,  c  97.]  If  this  be  a  local 
and  personal  act,  so  is  the  Central  Crinunal  Court  Act, 
which  really  outrages  eyery  principle  of  common  sense. 
[PoUock^  C.  B. — The  statute  as  to  the  yend  of  coals  in  Lon- 
don is  printed  among  the  local  and  personal  acts.  Whether 
such  acts  are  printed  in  one  part  of  the  statute-book  or 
another,  depends  on  whether  certain  fees  are  taken  upon 
them  or  not  But  the  5  &  6  Vict  c.  97,  intended  to  go 
beyond  those  commonly  called  local  and  personal  acts,  and  to 
include  all  (whether  passed  before  or  since  1797,  when  the 
present  diyision  of  the  statutes  was  first  made)  which  were  of 
a  local  and  personal  nature,"]  This  was  an  act  passed  for  the 
benefit  of  the  public  generally,  and  operates  on  a  yery  great 
extent  of  property ;  and  the  intention  of  the  Legislature,  as 
to  the  light  in  which  it  should  be  considered,  is  shewn  by 
the  concluding  section. 

Secondly,  the  fact,  that  the  yenue  ou^ht  to  haye  been  laid 
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in  Middlesex,  need  not  be  specially  pleaded ;  for  thia  is  a         ig46. 
matter  collateral  to  the  pleading,  and  to  which,  by  the  ex-      ^    " 
press  words  of  the  statute,  the  Judge  is  to  give  effect  at  the  r. 

trial.  There  are  but  two  classes  of  pleas, — traverses,  and 
pleas  in  confession  and  avoidance.  A  defence  of  this  nature 
would  fall  within  neither  class.  The  100th  section  says, 
that  "  every  such  action  or  suit,  the  cause  whereof  shall 
arise  in  any  part  of  the  limits  afores^d  out  of  the  city  of 
London,  shall  be  laid  and  tried  in  the  county  of  Middlesex, 
and  not  elsewhere."  That  is  a  provision  of  which  the  Judge 
at  the  trial  is  to  take  notice,  and  to  which  he  is  to  ^ve 
effect.  The  Legislature  has  declared,  that  the  laying  of  the 
venue  in  any  other  county  shall  be  an  answer  to  the  action ; 
and  it  is  the  duty  of  the  Court  to  give  effect  to  that  declar- 
ation. Who  is  to  judge  whether  due  notice  of  action  has 
been  given,  the  Court  or  the  jury?  Surely  the  former. 
Bayer  v. HeweUon  is  no  authority  to  the  contrary:  no  legis- 
lative enactment  was  there  in  question. 

Unthanky  in  reply. — The  mere  circumstance  of  a  statute 
being  printed  among  the  public  acts  of  Parliament  does  not 
go  to  prove  that  it  is  a  general  act.  The  stat.  14  Geo.  3, 
c  52,  for  lighting  Grosvenor-square,  is  printed  among  the 
public  general  acts,  and  has  a  clause  declaring  it  to  be  a 
public  act ;  yet  it  surely  would  not  be  contended  that  that 
is  not  an  act  of  a  local  and  personal  nature.  Many  road 
and  canal  acts,  also,  are  to  be  found  printed  among  the 
public  general  acts.  So,  also,  the  13  Geo.  3,  c  75,  for  en- 
abling certain  persons  to  dispose  of  some  houses  in  London 
by  way  of  lottery.  The  clause  declaring  it  to  be  a  public  act 
has  no  effect  in  making  it  a  general  act :  Brett  v.  Beaks  (a). 
The  very  title  of  the  14  Geo.  3,  c.  78,  and  many  of  the  clauses, 
(e.  g,  ss.  33  and  37),  shew  it  to  be  of  a  local  and  personal  na- 
ture.   Then,  as  to  the  necessity  of  a  special  plea  as  to  the 

(a)  Moo.  &  Mai.  421. 
VOL.  XV.  8  M.  W. 


V. 

EIasto. 
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1846.         venue,  it  is  incorrect  to  say  that  every  special  plea  must  ne- 
^     ^    ^       cessarily  be  in  confession  and  avoidance.   The  plea  of  the  Sta- 

RlCHAaDS  .....  . 

tute  of  Limitations  is  an  instance  to  the  contrary :  it  goes  to 
the  remedy  only,  not  to  the  right.  [Parke,  B. — So  also,  the 
plea  that  an  attorney  has  not  delivered  a  signed  bill.]  The 
implied  confession  contained  in  such  pleas  is  sufficient ;  as 
in  this  instance,  that  the  acts  were  done  under  the  authority 
of  the  Building  Act  The  provision  of  the  108th  section, 
that,  *^  if  any  such  action  or  suit  be  laid  in  any  other  county 
or  place  than  as  aforesaid,  then  the  jury  shall  find  for  the 
defendant  or  defendants  therein,"  means,  that  the  Judge 
shall  direct  the  jury  so  to  find,  when  the  defence  is  properly 
raised  by  plea.  [He  then  argued,  that  this  was  not  a  case 
in  which  the  defendant  could  be  said  to  have  acted  in  pur- 
suance of  the  Building  Act ;  that,  for  that  purpose,  the 
wall  in  question  must  be  shewn  to  be  a  party-wall ;  whereas 
the  wall,  which  was  the  subject  of  the  trespass,  was  bnilt  on 
the  plaintiff's  land,  and  belonged  exclusively  to  him.  On 
this  point,  he  cited  Edffe  v.  Parker  (a).  Knight  v.  Tur- 
quand(b\  Cook  v.  Leonard  (c)y  and  Jones  v.  Goodayi^dy] 

Cur.  adv.  vult . 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — [Having  stated  the  pleadings,  and  the  facts 
set  forth  on  the  face  of  the  award,  he  proceeded :] — The  first 
question  which  the  arbitrator  refers  to  us  is,  whether  the  right 
of  pleading  the  general  issue,  and  giving  the  special  matter 
in  evidence,  by  the  stat.  14  Geo.  3,  c.  78,  is  taken  away 
by  the  stat.  5  &  6  Vict  c.  97.  We  who  heard  the  argu- 
ment, my  Lord  Chief  Baron,  my  Brother  PUUtj  and  my- 
self, all  agree  that  the  right  was  taken  away. 

(a)  8  B.  &  C.  697.  (e)  6  B.  &  C.  361. 

(h)  2  M.  &  W.  101.  {d)  9  M.  &  W.  736. 
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That  statute  provides,  in  section  3,  that  so  much  of  any  1846. 
clause  or  provision  in  any  act  or  acts  commonly  called  pub-  ^  "^^ 
lie  local  and  personal,  or  local  and  personal,  or  in  any  acts  ^' 

of  a  local  and  personal  naturcy  whereby  any  party  or  parties 
are  entitled  or  permitted  to  plead  the  general  issue  only, 
and  to  give  any  special  matter  in  evidence  without  speci- 
ally pleading  the  same,  shall  be  repealed.  The  act  14  Geo. 
3,  c  78,  was  not  an  act  commonly  called  public  local  and 
personal,  for  that  designation  did  not  take  place  till  long 
after  the  statute  passed.  On  the  1st  May,  1797,  the  House 
of  Lords  resolved  that  the  King's  printer  should  class  the 
general  statutes  and  special,  the  public  local,  and  private,  in 
separate  volumes;  and  on  the  8th  May,  1801,  there  was  a 
resolution  of  the  House  of  Commons,  agreed  to  by  the 
House  of  Lords,  that  the  general  statutes,  and  the  ''  public 
local  and  personal,"  in  each  session,  should  be  classed  in 
separate  volumes.  The  question,  however,  is,  whether  the 
act  does  not  fall  under  the  description  of  an  act  of  a  local 
and  personal  nature.  It  seems  singular  that  the  new  acti 
7  &  8  Vict,  c  84,  should  not  be  classed  amongst  public 
local  and  personal  acts,  for  it  is  confined  in  its  operation  to 
the  district  in  and  about  the  metropolis,  with  power  to  her 
Majesty  to  extend  its  limits.  How  this  has  happened  can- 
not be  explained,  for  it  is  clearly  of  a  local  and  personal 
nature :  local,  as  being  confined  to  local  limits ;  personal,  as 
affecting  particular  descriptions  of  persons  only,  as  distin- 
guished from  all  the  Queen's  subjects.  The  14  Geo.  3,  c  78, 
is  of  the  same  character  in  its  general  scope ;  and  the  only 
doubt  that  can  be  raised  as  to  its  being  of  a  local  and  per- 
sonal character,  is,  that  it  is  not  of  a  local  and  personal 
character  only:  some  of  the  clauses  afiecting  all  the  Queen's 
subjects,  as  the  84th  and  86th,  relating  to  accidental  fires ; 
and  the  statute  is,  in  that  respect,  public  If  the  defence  in 
an  action  arose  out  of  either  of  those  clauses,  it  would  pro- 
bably be  held  that  the  statutable  plea  was  not  taken  away. 
But  the  defence  in  this  case  arises  under  that  part  of  the 

8  2 
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1846.  act  which  is  not  public ;  in  all  other  respects  then,  so  far  as 
it  relates  to  accidental  fires,  the  act  falls  under  the  cat^ory 
of  a  statute  of  a  local  and  personal  nature;  and  we  there- 
fore all  agree,  that  the  statutable  plea  of  the  general  issue, 
whereby  to  give  the  special  matter  in  evidence,  was  taken 
away  in  this  case. 

The  only  remaining  question,  which,  according  to  tlie 
finding  of  the  arbitrator,  becomes  material,  is,  whether  the 
non-compliance  with  the  requisites  of  the  stat.  14  Geo.  3, 
c.  78,  could  be  given  in  evidence  on  the  ordinary  plea  of 
not  gulty. 

Unless  the  privities  are  meant  by  that  statute  to  be 
available  to  the  defendant,  and  a  good  defence  without  plead-- 
ingy  or  independent  of  the  form  of  the  plea,  as  the  want  of 
an  apothecary's  certificate  has  been  held  to  be,  the  defend- 
ant cannot  avail  himself  of  that  defence  on  a  plea  of  not 
guilty,  which  merely  denies  the  fact  of  a  trespass  having 
been  committed.  The  case  referred  to  by  Mr.  Martin  (a), 
arising  on  the  acts  of  the  Court  of  Requests  for  the  district 
of  the  Peak,  was  of  the  same  character,  and  the  defence  was 
independent  of  the  form  of  the  plea.  We  think  the  mean- 
ing of  the  clause  (the  100th)  upon  which  the  question  arises 
is,  that,  under  the  plea  of  not  guiUy  given  by  the  statute, 
the  non-compliance  with  the  terms  prescribed  should  be  a 
defence,  but  not  generally,  whatever  the  form  of  plea 
might  be.  The  clause  is  as  foUows :  [His  Lordship  read 
it:] — **  The  defendant  may  plead  the  general  issue,  and 
give  the  act  and  the  special  matter  in  evidence  at  any  trial 
to  be  had  thereupcn.^^  The  special  matter  which  the  defend- 
ant is  permitted  to  give  in  evidence  is  all  that  the  statute 
makes  a  defence;  that  is,  either  that  the  act  was  done  by 
the  authority  of  the  statute,  when  the  defence  is  com- 
plete; or  that  it  was  done  in  pursuance  of  it  (in  the  sense 


(a)  See  G  T.  R.  243,  a  similar  clause  in  the  Sheffield  Act. 
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properly  given  by  the  decision  to  those  words),  in  which  1846. 
case  there  will  be  a  defence,  if  the  defendant  prove  that 
there  was  a  sufficient  tender  of  amends,  or  that  the  place 
was  within  the  statutable  limits,  and  the  venue  is  wrong ; 
or  unless  the  plaintiff  prove  that  the  action  was  commenced 
in  due  time,  (which  will  prima  facie  appear  by  the  recoW), 
or  that  he  gave  a  notice  as  required  by  the  act.  We  think 
none  of  these  defences  are  available,  except  under  the  sta- 
tutable plea  of  not  guilty;  and  the  right  of  giving  evidence 
of  the  special  matter  under  that  plea  being  taken  away,  the 
defendant  must  plead  such  matter  specially,  in  order  to 
avail  himself  of  it.  The  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


Hills  and  Another  v,  Suohrue.  Fe^.  la 

Assumpsit.— The  declaration  stated,   that,  on  the  By.charter- 
2l8t  September,  1844,  by  a  certain  memorandum  in  writing  owiMr  of  Uie 
then  made  by  and  between  the  defendant,  therein  described  ^P  2£^oiild 

proceed  dire«tto 
Icbaboe,  and  Uiere  load  a  fall  and  complete  cargo  of  guano,  b?  the  ship's  boats  and  tackle,  and 
bj  the  Uboor  of  the  crew,  and  being  so  loaded,  should  proceed  therewith  to  Cork  or  Falmouth, 
&c.,  and  deliver  the  same,  on  being  paid  freight,  at  4/.  15s.  per  ton,  restraint  of  princes  and 
rulers,  the  acts  of  God  and  the  Queen's  enemies,  fire,  and  perils  of  navigation,  always  excepted. 
Twenty*  one  working  days  to  be  allowed  to  the  charterers,  if  the  ship  were  not  sooner  dis* 
charged,  at  the  port  of  unloading.  The  charterers  to  ship  bags  and  other  materials  requisite  for 
loading  the  ship,  and  to  supply  the  stores  for  the  vessel,  at  cash  prices,  for  the  voyage,  and 
to  deduct  the  amount  from  the  balance  of  freight ;  but  in  the  event  of  the  Teasel  being  lost,  or 
any  other  unforeseen  causes  preventing  the  completion  of  the  charterparty,  the  owner  agreed  to 
pay  the  charterers  the  amount  of  their  disbursements  for  such  stores. 

To  a  declaration  on  this  cbarterparty,  allying  as  a  breach  of  it,  that  the  defbndant,  the  ship, 
owner,  did  not  load  a  full  and  complete  cargo  of  guano  on  board  the  ship  at  Icbaboe,  he  pleaded 
a  plea,  which  stated,  in  substance,  that  he  was  prevented  from  doing  so  oy  an  unforeseen  cause, 
namely,  that  on  the  arrival  of  the  ship  at  Ichaboe,  and  within  a  reasonable  time  afterwards,  no 
guano  was  to  be  found  there ;  and  that  he  had  paid  to  the  plaintiffs  the  amount  of  their  dii* 
bursements  for  stores  for  the  vessel. 

Held  J  that  this  plea  was  bad  in  substance,  for  that  the  fact  of  no  guano  being  to  be  found  was 
not  such  an  **  unforeseen  cause  preventing  the  completion  of  the  cbarterparty,"  as  entitled  the 
defendant  to  pay  the  amount  of  the  disbursements,  and  treat  the  cbarterparty  as  at  an  end,  but 
that  he  was  nevertheless  bound  by  his  positive  contract  to  load  a  full  caxgo. 
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1846.  as  owner  of  the  ship  called  the  "  Seppings,"  &c.,  and  the 
plsuntiffs,  the  plaintiffs  and  the  defendant  then  agreed  that 
the  said  ship  should  proceed  direct  to  Ichaboe,  one  of  the 
Quano  islands^  on  the  west-coast  of  Africa,  and  there  load 
a  foil  and  complete  cargo  of  guano,  free  from  dirt  and  rub- 
bish, and  in  as  dry  a  state  as  practicable,  by  the  ship's 
boats  and  tackle,  and  by  the  labour  of  the  crew,  &c. ;  and 
being  so  loaded,  should  therewith  proceed  to  Cork  or  Fal- 
mouth for  orders,  which  were  to  be  in  waiting  at  both 
ports,  whether  to  discharge  there  or  at  a  safe  port  in  the 
United  Kingdom,  and  deliver  the  same,  on  being  paid 
freight,  at  the  rate  of  41,  ISs.  sterling  per  ton;  and  which 
freight  the  plaintiffs  thereby  bound  themselves  to  pay 
for  every  ton  of  guano  so  delivered  at  the  port  of  dis- 
charge, restraint  of  princes  and  rulers,  the  acts  of  God  and 
the  Queen's  enemies,  fire,  and  all  and  every  the  dangers  and 
accidents  of  the  seas,  &c.,  always  excepted ;  the  freight  to 
be  paid,  one-third  on  arrival  at  the  port  of  discharge,  and 
the  balance  by  one  approved  bill  on  London  at  three 
months'  date,  or  in  cash,  under  discount,  at  the  plidntifis' 
option.  Twenty-one  working  days  were  to  be  allowed  the 
plaintiffs,  if  the  ship  was  not  sooner  discharged  at  the  port 
of  unloading,  and  ten  days  on  demurrage,  over  and  above 
the  said  laying  days,  at  £7  per  day.  The  plaintiffs  to  ship 
bags  and  other  materials  requisite  for  loading  the  ship ;  the 
vessel,  upon  her  return,  if  in  London,  to  be  addressed  to 
Messrs.  Cramond  &  Schuyler.  The  cargo  to  be  taken  from 
alongside  the  vessel  at  the  expense  and  risk  of  the  plaintiffs, 
and  the  plaintiffs  to  supply  the  stores  for  the  said  vessel,  at 
cash  prices,  for  the  voyage,  and  deduct  the  amoimt  from 
the  balance  of  freight ;  but.  In  the  event  of  the  vessel  being 
lost,  or  any  other  unforeseen  cause  preventing  the  comple- 
tion of  this  charterparty,  the  defendant  thereby  agreed  to 
pay  the  plaintiffs  the  amount  of  the  disbursements  for  the 
stores  supplied  by  him  to  the  ship.  The  declaration  set 
forth  other  stipulations  of  the  charterparty,  not  material  to 


HILARY    VACATION,   9  VICT.  255 

tliis  report;  it  then  alleged  mutual  promises,  and  averred  1846. 
that  the  plaintiffs  shipped  on  board  the  vessel  the  bags  and 
other  materials  requisite  for  loading  the  ship,  and  supplied 
the  necessary  stores ;  and  that,  although  the  defendant  was 
not  prevented  by  restraint  of  princes,  &c.  &c.,  from  ful- 
filling the  agreement  on  his  part,  and  although,  within  a 
reasonable  time,  the  plaintiffs'  said  orders,  directed  to  the 
captain  at  Cork  and  Falmouth,  which  were  in  waiting  at 
both  ports  at  the  arrival  of  the  ship  at  Falmouth,  and 
thereby  directed  that  the  ship  should  proceed  to  London  to 
discharge  her  cargo,  and  although  the  plaintiffs  were  always 
ready  and  willing  to  take  such  cargo  from  alongside  the 
vessel  at  their  own  expense  and  risk,  and  to  pay  freight  for 
the  same  according  to  the  said  indenture,  &c.,  of  which  pro- 
ceeding the  defendant  had  notice ;  and,  although  the  said 
ship  did,  to  wit,  on  &c,  proceed  direct  to  Ichaboe  aforesaid, 
and  arrived  there,  to  wit,  on  &c.,  and  although  a  reasonable 
time  for  her  to  load  the  cargo  in  the  said  memorandum 
mentioned  at  Ichaboe  aforesaid,  and  to  proceed  therewith 
to  Cork  or  Falmouth,  and  thence  to  London,  elapsed  before 
the  commencement  of  this  suit ;  yet  the  defendant  has  dis- 
regarded the  said  memorandum  and  his  promise,  in  this,  to 
wit,  that  the  said  ship  did  not,  at  Ichaboe  aforesaid,  load  a 
full  and  complete  cargo  of  guano,  free  from  dirt  and  rub- 
bish, &C.  &c,  by  the  ship's  boats  and  tackle,  and  by  the 
labour  of  the  crew,  but,  on  the  contrary  thereof,  loaded  a 
very  small  quantity,  to  wit,  twenty  tons  of  guano,  and  no 
more,  and  the  same  was  full  of  dirt  and  rubbish,  &c.  &c. 

The  defendant  pleaded,  that,  the  plaintiffs  having  sup- 
plied the  stores  for  the  said  vessel  at  cash  prices,  amount- 
ing to  the  sum  of  183/.  15*.  for  the  said  voyage,  the  said 
ship  did,  afler  the  making  of  the  said  memorandum  or 
charterparty,  to  wit,  on  &c.,  proceed  direct  to  Ichaboe 
aforesaid,  and  arrived  there,  to  wit,  on  &c. ;  and  that,  upon 
and  after  the  arrival  of  the  said  ship  at  Ichaboe  aforesaid, 
certain,  to  wit,  the  said  unforeseen  causes  preventing  the 
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1846,  completion  of  the  said  memorandum  or  charterparty,  men- 
tioned and  provided  therein,  arose,  that  is  to  say,  the  un- 
foreseen causes  as  hereinafter  mentioned,  which  then  and 
there,  and  afterwards,  wholly  prevented  the  completion  of 
the  said  memorandum  or  charterparty :  and  the  defendant 
in  fact  says,  that  upon  and  after  the  arrival  of  the  ship  at 
Ichaboe  aforesaid,  and  within  a  reasonable  time  and  with  all 
reasonable  despatch  afler  the  arrival  of  the  said  ship  at  Icha- 
boe aforesaid,  the  master  and  crew  of  the  said  ship,  to  wit, 
Charles  Grant,  then  being  the  master  of  the  said  ship,  and 
one  William  Hall,  being  then  chief  mate  of  the  same,  and 
eight  other  persons  of  the  crew  of  the  said  ship,  landed  at 
Ichaboe  aforesaid,  with  the  ship's  boats  and  tackle,  for  the 
purpose  of  procuring  the  said  guano  in  the  said  memoran- 
dum or  charterparty  mentioned,  free  from  dii*t  and  rubbish, 
and  in  as  dry  a  state  as  practicable,  wherewith  to  load  a  full 
and  complete  cargo  in  and  on  board  the  said  ship,  in  fulfil- 
ment  of  the  terms  and  conditions  of  the  said  memorandum 
or  charterparty;  yet  the  said  defendant  avers,  that  there 
was  not,  at  the  time  the  said  persons  so  landed  on  the  said 
island  for  the  purpose  aforesaid,  nor  within  a  reasonable 
time  thereafter,  any  guano  as  in  the  said  memorandum  or 
charterparty  specified,  free  from  dirt  and  rubbish,  to  be 
had,  procured,  or  obtained,  wherewith  to  load  a  full  and 
complete  cargo,  or  any  part  thereof,  for  the  said  ship,  or  to 
be  had  or  procured  in  or  upon  the  said  island :  whereupon, 
and  by  reason  of  such  imforeseen  cause  as  aforesaid  pre- 
venting the  completion  of  the  said  memorandum  or  charter- 
party,  the  said  ship  afterwards,  to  wit,  on  the  17  th  day  of 
September,  1845,  necessarily  and  unavoidably  returned 
from  Ichaboe  aforesaid,  without  a  full  and  complete  cargo 
of  guano,  free  from  dirt  and  rubbish,  as  in  the  said  memo- 
randum specified,  or  any  part  thereof:  and  thereupon  after- 
wards, and  after  the  return  of  the  said  ship  from  Ichaboe 
aforesaid  to  England  (the  plaintiffs  and  defendant  then  hav- 
ing notice  of  the  premises  aforesaid),  the  defendant,  to  wit. 
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on  &c.,  pursuant  to  the  terms  and  conditions  of  the  said  1846. 
memorandum  or  charterparty,  paid  to  the  plaintiffs  the  said 
amount  of  the  said  disbursements  in  the  said  memorandum 
or  charterparty  provided,  and  in  the  said  first  count  men- 
tioned, for  the  stores  so  supplied  by  them  to  the  said  ship, 
as  in  the  first  count  of  the  declaration  mentioned,  the  same 
amounting  to  the  said  large  simi  of  money,  to  wit,  to  the 
sum  of  183/.  15^.,  according  to  the  terms  and  conditions  of 
the  said  memorandum  or  charterparty :  Wherefore  the  de- 
fendant saith,  that  the  plaintiffs  ought  not  to  have  or  main- 
tiun  their  aforesaid  action  thereof  against  the  defendant; 
and  this  the  defendant  is  ready  to  verify,  &c. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that 
the  plea  improperly  assimies  that  the  stipulation  in  the  said 
memorandum  contained,  providing  for  the  event  of  the  sidd 
vessel  being  lost,  or  any  other  unforeseen  causes  preventing 
completion,  imports  that  the  defendant  was  not  to  be  liable 
for  the  breach  of  the  said  contract  to  load,  proceed  with, 
discharge,  and  deliver,  as  therein  mentioned,  such  cargo  of 
guano  as  aforesaid,  in  the  event  of  any  unforeseen  causes 
preventing  the  defendant  from  performing  such  contract; 
whereas  the  said  stipulation  imports  no  more  than  that,  in 
the  event  thereby  provided  for,  the  defendant  was  to  pay 
to  the  plaintiffs  the  amount  of  their  disbursements  for  stores 
supplied  by  them  to  the  ship  for  the  voyage ;  and  that, 
though  the  plea  does  not  deny  in  any  way  either  the  con- 
tract or  the  breach  of  contract  above  alleged,  or  the  aver- 
ment in  the  declaration  that  the  defendant  was  not  pre- 
vented from  performance  by  restraint  of  princes,  &c., 
yet  the  defendant  attempts  to  deny  his  liability  for  such 
breach ;  and  further,  that  the  inability  of  the  defendant,  by 
reason  of  the  matters  in  the  plea  mentioned,  to  perform  his 
contract,  affords  no  defence  in  law  to  the  plaintiffs'  claim 
for  damages  for  the  non-performance  of  it,  &c.  &c. 

Joinder  in  demurrer. 
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1846.  J*  Henderson^  in  support  of  the  demurrer. — This  charter- 

party  differs  in  an  important  respect  from  all  those  upon 
which  such  questions  have  arisen  in  reported  cases.  In  all 
of  them,  the  charterer  expressly  or  impliedly  stipulated  to 
provide  a  cargo,  and  was  bound  to  a  particular  number  of 
days  for  loading.  Here  he  does  not  contract  to  provide 
any  cargo,  but  the  owner,  on  the  other  hand,  expressly  and 
unqualifiedly  contracts  to  load  a  full  and  complete  cargo. 
[Parke,  B. — He  probably  never  intended  so  to  contract,  but 
only  to  load  a  cargo  of  guano,  if  guano  were  found.]  This 
is  a  peculiar  case,  in  which  the  owner  might  reasonably  so 
contract,  because  nothing  more  was  necessary  than  the 
mere  personal  labour  of  the  master  and  crew :  it  is  distinct 
in  its  nature  from  any  other  cargo.  [He  cited  Blight 
Y,Page{a)y  and  Paramour  v.  Vardley  {b),'] — The  Court 
called  on 


Hoggins,  contra. — First,  this  declaration  is  bad.  The 
contract  mentioned  in  the  charterparty  is  merely  a  contract 
by  the  owner  to  load  a  cargo  of  guano,  not  to  get  and  load 
it.  His  obligation  is  limited  to  the  loading  in  the  manner 
pointed  out,  with  ship's  tackle  and  crew :  and  it  was  the 
the  charterer's  duty  to  provide  the  cargo  for  that  purpose. 
The  owner's  contract  is  satisfied,  if,  with  his  crew,  he  loads 
the  cargo  provided  by  the  charterer.  [Parke,  B. — In  that 
case,  the  contract  would  have  been  to  receive  and  load  the 
cargo  received  from  the  charterer,  and  there  would  have  been 
lay  days  for  loading ;  but  that  is  not  so  here.  Rolfe,  B. — 
Who  was  to  get  the  cargo  ?]  The  charterers'  factor  there. 
[Parhe,  B. — Is  a  factor  to  be  found  in  the  island  of  Ichaboe  ? 
Very  probably  the  defendant  meant  only  to  get  the  cargo, 
if  it  was  to  be  found;  but  he  has  not  said  so.     The  case  is 

(a)  3  Bos.  &  P.  295,  n.  {h)  Plowd.  539. 
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like  that  of  The  Marquis  of  Bute  v.  Thompson  (a) ;  the  de-  1846. 
fendant  has  entered  into  a  positive  contract,  and  he  must 
perform  it]  It  is  submitted,  that  this  is  no  more  than  the 
ordinary  contract  between  the  charterer  and  the  shipowner. 
[Parhey  B. — No ;  quite  otherwise :  the  ordinary  contract  is 
to  receive  the  cargo  from  the  agents  of  the  charterer,  with 
lay  days  for  loading.  There  is  no  doubt  as  to  this  part  of 
the  case ;  the  defendant  has  undertaken  to  load  the  cargo, 
and  he  must  load  it] 

Secondly,  the  case  mentioned  in  the  plea  is  specially  pro- 
vided for  by  the  charterparty,  when  it  stipulates,  that,  in 
the  event  of  any  unforeseen  causes  preventing  the  com- 
pletion of  the  charterparty,  the  defendant  shall  repay  the 
plaintiffs  the  amount  of  their  disbursements  for  the  ship's 
stores  for  the  voyage.  [Parke,  B. — That  only  provides  for 
the  repayment  of  the  disbursements :  it  does  not  say,  thaty 
if  unforeseen  causes  should  arise  to  prevent  the  getting  of 
the  guano,  the  charterparty  shall  be  at  an  end.]  It  must 
reasonably  be  so  interpreted ;  because  it  cannot  mean  that 
the  owner  is  to  be  at  all  the  expense  and  responsibility  of 
the  voyage,  and  then  to  be  liable  for  not  supplying  a  cargo 
which  he  could  not  obtain.  The  return  of  disbursements 
must  be  applicable  to  that  case.  There  is  nothing  to 
shew  that  the  owner  is  to  be  an  insurer  of  a  full  cargo  of 
guano.  The  "  other  unforeseen  causes"  must  apply  to  such 
a  case  as  this.  The  words  are—  ^^  preventing  the  completion 
of  the  charterparty y^ — not  "  the  completion  of  the  voyage  ;** 
the  parties,  therefore,  do  not  contemplate  merely  the  loss  of 
the  ship  on  the  voyage,  but  the  occurrence  of  events  which 
may  defeat  the  performance  of  the  undertaking.  It  being 
mere  matter  of  speculation  whether  any  guano  was  left  on 
the  island  of  Ichaboe,  the  parties  thus  provide  for  the  event 
of  there  being  none.     [ParAe,  B. — You  say,  if  anything  oc- 

(a)  13  M.  &  W.  487, 
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1846.  cure  to  prevent  the  completion  of  the  charterparty,  the  ad- 
vances are  to  be  repaid^  and  nothing  else:  the  other  side 
say,  tliat  it  is  only  an  advance  of  payment  by  way  of  freight, 
which,  if  no  freight  becomes  payable,  is  to  be  repaid;  but  in 
the  meantime  the  party  must  perform  his  contract,  which  is 
to  prociure  and  load  a  full  cargo,  or  to  pay  damages  if  he  does 
not.  There  is  nothing  releasing  him  from  the  performance  of 
his  positive  contract.]  The  defendant  contends,  that  this  is 
in  the  nature  of  a  defeasance  on  the  whole  agreement,  which 
is  an  agreement  between  these  parties  as  co-adventurere. 
The  one  is  to  receive  freight,  if  the  adventure  is  successful ; 
if  it  be  not,  the  other  is  to  receive  back  his  stores,  and  the 
adventure  is  at  an  end.  It  cannot  have  been  intended,  that 
the  one  should  get  a  profit  by  the  rise  of  the  market,  whereas 
the  other  gets  nothing,  in  one  event,  but  a  mere  remunera- 
tion for  his  labour,  and  in  the  other  is  to  be  subject  to 
heavy  damages.  If  that  were  the  contract,  words  would 
have  been  introduced  guaranteeing  the  providing  of  guano 
at  all  events.  The  reasonable  construction  is,  that,  there 
being  no  cargo  to  be  obtained  of  which  the  plaintiff  could 
make  a  profit,  the  defendant  puts  him  beyond  loss  by  the 
return  of  his  advances. 

J.  Henderson,  in  reply,  was  stopped  by  the  Court. 

Parke,  B. — I  think  this  plea  is  bad  in  substance.  The 
question  arises  entirely  on  the  construction  of  this  charter- 
party.  The  firet  part  of  it  provides,  that  the  ship,  of  which 
the  defendant  is  the  owner,  shall  proceed  direct  to  Ichaboe, 
and  there  load  a  full  and  complete  cargo  of  guano,  free  from 
dirt  and  rubbish,  &c.,  by  the  ship's  boats  and  tackle,  and 
the  labour  of  the  crew,  and,  being  so  loaded,  shall  proceed 
direct  to  Cork  or  Falmouth,  &c.  Then  follows  a  provision 
that  the  plaintiffs  shall  ship  bags  and  other  materials  requi- 
site for  loading  the  ship,  and  shall  supply  the  stores  for  the 
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vessel,  at  cash  prices,  for  the  voyage,  and  deduct  the  amount  1846. 
from  the  balance  of  freight ;  and  then  a  clause  discharging 
the  charterer  from  liability  in  the  event  of  the  vessel  being 
lost,  or  of  any  other  unforeseen  causes  preventing  the  com- 
pletion of  the  charterparty ;  but  there  is  no  provision  for 
his  discharge  in  the  case  of  inability  to  find  a  cargo  of  guano ; 
and  in  the  clause  providing  for  the  lay^lays,  there  is  no 
mention  of  days  for  loading  the  cargo.  If  the  instrument 
stopped  here,  there  could  be  no  doubt  that  this  is  an  abso- 
lute stipulation  to  provide  a  full  cargo  of  guano,  and,  how- 
ever he  may  be  prevented  from  doing  so,  that  the  defend- 
ant would  be  bound  by  that  stipulation.  He  is  to  receive 
freight  at  a  high  rate,  and  it  looks  very  much  like  a  con- 
tract for  supplying  guano  at  that  price.  But  then  Mr. 
Hoggins  contends,  that,  inasmuch  as  it  is  provided,  that  in 
the  event  of  any  unforeseen  cause  preventing  the  completion 
of  the  charterparty,  the  defendant  is  to  pay  the  plaintiffs 
the  amount  of  the  disbursements  for  the  stores  supplied  by 
them  to  the  ship,  and  as  it  could  not  be  foreseen  that  guano 
would  not  be  found  at  Ichaboe  in  sufficient  quantity  to 
load,  he  is,  in  such  an  event,  discharged  from  liability  on 
repayment  of  the  amount  of  such  disbursements ;  but,  on 
fully  considering  that  clause,  from  which  alone  any  doubt 
could  arise,  it  seems  to  me  that  none  really  exists.  The 
stipulation  of  the  plaintiffs  is  in  reality  nothing  more  than 
a  stipulation  to  pay  the  amount  of  the  necessary  disburse- 
ments for  stores  for  the  voyage,  in  advance  of  the  freight ; 
then,  if  the  ship  be  lost,  or  any  other  unforeseen  cause  arise 
to  occasion  a  loss  of  the  freight,  the  charterer  is  to  be 
repaid  that  advance.  If  the  parties  meant  to  refer  to  any 
unforeseen  cause  which  might  prevent  the  loading  of  a  cargo, 
they  would  have  said  so;  but  they  have  not;  they  have 
only  said,  that  if  the  pl^tiff  do  not  repay  himself  his  ad- 
vances from  the  freight,  the  defendant  shall  repay  it.  But 
if  the  defendant  do  not  perform  his  positive  contract,  by 
loading  a  cargo,  he  is  to  be  answerable  in  damages,  to  be 
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1846.  measured,  of  course,  by  the  market  price  of  the  guano :  if 
it  rises,  the  damages  will  be  substantial ;  if  it  falls  below 
the  freight,  they  will  be  nominal.  It  is  a  positive  obligation 
to  procure  and  load  a  cargo ;  and  the  case  resembles  that  of 
The  Marquis  of  Bute  v.  Thompson  (a),  where  tliere  was  an 
absolute  covenant,  by  a  lessee,  to  raise  a  certain  quantity  of 
coals  in  each  year,  and  it  was  held  to  be  no  answer  that  no 
coals  were  to  be  got.  Our  judgment  will  therefore  be  for 
the  plaintiffiu 

BoLFE,  B. — I  am  of  the  same  opinion.  The  exceptions 
in  this  charterparty  are  merely  the  ordinary  ones ;  i^traint 
of  princes  and  rulers,  the  acts  of  God  and  the  Queen's  ene- 
mies, fire,  and  the  perils  of  navigation.  Then  there  is  a 
minor  stipulation,  that  the  plaintiffs  shall  supply  the  stores 
for  the  vessel,  at  cash  prices,  and  deduct  the  amount  from 
the  balance  of  freight ;  and  that,  in  case  of  the  loss  of  the 
vessel,  or  any  other  unforeseen  event  preventing  the  com- 
pletion  of  the  charterparty,  the  defendant  shall  repay  those 
disbursements.  The  parties  contemplate  that  the  freight 
may  possibly  never  become  payable,  and  therefore  there  is 
a  stipulation  for  the  repayment  of  the  advances  by  the  de- 
fendant; but  this  clause  clearly  has  no  reference  to  the 
earlier  part  of  the  instrument,  wherein  the  defendant  has 
positively  contracted  to  load  a  full  cargo. 

Platt,  B. — The  contract  between  these  parties  is,  that 
a  full  cargo  of  guano  shall  be  loaded  on  board  the  ship  at 
Ichaboe,  by  the  ship's  boats  and  tackle,  and  by  the  labour 
of  the  crew.  Upon  that  contract  certain  exceptions  are 
engrafted,  within  none  of  which  the  present  case  falls.  Then 
we  are  to  read  the  subsequent  stipulation,  and  see  whether 
it  comes  within  that ;  and  I  am  of  opinion  that  it  does  not. 
That  stipulation  is,  that  the  plaintiffs  shall  supply  the  stores 

(a)  13  M.  &  W.  487. 
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necessary  for  the  voyage  at  cash  prices,  and  deduct  the 
amount  from  the  balance  of  freight ;  and,  on  tlie  other  hand, 
that  in  the  event  of  the  vessel  being  lost,  or  of  any  other  un- 
foreseen event  preventing  the  completion  of  the  charterparty, 
the  defendant  shall  repay  them  that  amount.  It  is  clear,  as 
my  Brother  Parke  has  said,  that  this  payment  was  merely  a 
payment  beforehand  of  freight  to  be  earned ;  and  all  the  re- 
payment  is  of  the  amount  not  earned ;  but  it  leaves  all  the 
other  engagements  of  the  charterparty  untouched ;  and  the 
defendant,  therefore,  is  liable,  on  his  express  contract,  to 
load  a  cargo^  and  is  without  defence  to  this  action. 
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1846. 


Judgment  for  the  plaintiff. 


Edward  Slater  and  Maria  Ann,  his  Wife,  v. 

Danoerfield. 


Feb.  21. 


This 


was  an  action  of  detinue  for  the  title-deeds  of  an  a  testator  de- 
estate,  of  which  the  declaration  alleged  that  the  plaintiffs  ^  gra^TOn? 
were  lawfully  possessed,  as  of  their  own  property,  in  right  S*  ^'^  *®  ^^ 
of  the  plaintiff  Maria  Ann.     The  defendant  pleaded  non  and  to  the  use 
detinet;  secondly,  that  the  plaintiffs,  in  right  of  the  said  d.,  for  the 
Maria  Ann,  were  not  possessed  as  of  their  own  property  ^"JJJ  ^fe /*a^" 

from  hU  de- 
cease, unto  and 
to  the  nse  of  all  and  every  the  lawful  ittue  of  the  said  G.  D.,  their  heirs  and  assigns  for  ever, 
equally,  as  tenants  in  common  and  not  as  joint-tenants,  when  and  as  he,  she,  or  they  should 
attain  his,  her,  or  their  age  or  ages  of  twenty- one  years.  And  the  testator  devised  all  the 
residue  and  remainder  of  his  real  and  personal  estate  and  effects,  whatsoever  and  wheresoever, 
not  before  otherwise  disposed  of,  to  his  daogbter,  S.  D.,  absolntely,  for  her  own  sole  and  sepa- 
rate nse. 

Heldf  that,  in  the  above  devise,  iswe  was  to  be  construed  "  children/'  and  therefore  6.  D. 
took  an  estate  for  life  only,  with  remainder  to  his  children  as  purchasers,  and  not  an  estate  tail ; 
and  therefore  that,  on  his  death  without  issue,  S.  D.  took  under  the  residuary  devise,  notwith- 
standing a  deed  of  disentailer  executed  by  G.  D.  in  his  lifetime ;  for  a  deed  of  disentailer,  exe- 
cuted under  the  3  &  4  Will.  4,  c.  7 1,  has  no  effect  in  barring  future  contingent  estates,  unless 
the  party  executing  it  was  in  fact  a  tenant  in  tail. 
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1846.         of  the  deeds^  &c  in  the  declaration  mentioned.— Issues 
^S^^       thereon. 

*•  By  consent  of  the  parties^  the  following  case  was  stated, 

under  a  Judge's  order,  for  the  opinion  of  this  Court : — 

Henry  Taylor,  of  Barking,  in  the  county  of  Essex,  car- 
penter, being  seised  in  his  demesne  as  of  fee  of  and  in 
the  hereditaments,  for  the  deeds  and  writings  relating  to 
which  this  action  is  brought  (and  which  are  hereinafter 
described  as  and  called,  "  the  premises  in  question"),  on  the 
2l8t  day  of  August,  1823,  duly  made,  signed,  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date 
the  same  day  and  year  aforesaid,  and  thereby  (amongst 
other  things)  gave  and  devised  the  premises  in  question  in 
the  words  following : — "  Also,  I  give  and  devise  imto  my 
grandson,  George  Dangerfield,  all  those  three  freehold  mes- 
suages or  tenements  which  I  purchased  of  James  Hawkins 
Hayllar,  with  the  outhouses,  yards,  and  gardens  and  appur- 
tenances thereto  belonging,  situate  in  the  High-street  of 
Barking  aforesaid,  and  now  in  the  occupation  of  William 
Bowers,  John  Wallround,  and  William  Beed;  also  all 
that  freehold  piece  or  parcel  of  marsh  land  which  I  pur- 
chased of  James  Sanders,  Esq.,  called  Little  Paradise 
Marsh,  containing  by  estimation  four  acres  or  thereabouts, 
with  the  appurtenances  thereunto  belonging,  situate  in 
Barking  aforesaid,  and  now  in  the  occupation  of  James 
Crow,  his  under-tenants  or  assigns :  To  hold  the  same  unto 
and  to  the  use  of  my  grandson,  George  Dangerfield,  ybr  awe? 
during  the  term  of  his  natural  life:  And  from  and  imme- 
diately after  his  decease,  I  do  give  and  devise  the  same  unto 
and  to  the  use  of  all  and  every  the  lawful  issue  of  my  said 
grandson,  George  Dangerfield,  their  heirs  and  assigns  for 
ever,  equally,  as  tenants  in  common  and  not  as  joint-tenants, 
when  and  as  he,  she,  or  they  shall  attain  his,  her,  or  their  age 
or  ages  of  twenty-one  years."  And  in  the  said  will  was  also 
contained  a  devise  and  bequest  of  the  residue  and  remainder 
of  the  real  and  personal  estate  of  the  said  testator,  in  the 
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words  or  to  the  effect  following,  that  is  to  say :  "  Also  I  give        1 W6. 
and  bequeath  all  my  stock  and  utensils  in  trade,  houshold       Slatbe 
furniture,  plate,  linen,  and  china,  and  all  other  my  real  and  danomlfiild 
personal  estate  and  effects  whatsoever  and  wheresoever,  not 
hereinbefore  by  me  otherwise  disposed  of,  unto  my   said 
daughter,  the  wife  of  the  stud  James  Dangerfield,  to  and 
for  her  own  sole  and  separate  use,  benefit,  and  disposal,  in- 
dependent of,  and  without  being  subject  or  liable  to,  the  debts, 
control,  management,  or  engagements  of  her  present  or  any 
future  husband  she  may  marry,  in  manner  hereinbefore 
mentioned." 

The  said  Henry  Taylor,  after  the  making  of  the  said 
will,  died  seised  of  the  said  premises  in  question,  and  with- 
out having  revoked  or  in  any  manner  altered  the  same  will, 
leaving  the  said  George  Dangerfield  and  Sarah  Dangerfield 
respectively  him  surviving,  and  also  leaving  his  grandson, 
Henry  Wellington  Taylor,  his  heir-at-law,  and  which  sud 
will  was  duly  proved  in  the  proper  ecclesiastical  court. 

The  s^d  George  Dangerfield  entered  into  possession  of  the 
premises  in  question,  and  continued  possessed  thereof  until 
the  month  of  July,  1824,  when  he  departed  this  life  with- 
out having  had  any  issue.  The  said  George  Dangerfield,  on 
the  16th  day  of  January,  1844,  by  an  indenture  of  disen- 
tailer,  duly  executed  by  the  said  George  Dangerfield,  Eliza, 
his  wife,  and  the  said  Henry  Wellington  Taylor,  conveyed 
the  premises  in  question  to  the  said  Henry  Wellington 
Taylor  and  his  heirs,  to  the  uses,  on  the  trusts,  and  for  the 
purposes  in  that  indenture  mentioned. 

The  said  Sarah  Dangerfield,  the  residuary  devisee,  de- 
parted this  life  in  the  month  of  May,  1837,  intestate,  leaving 
Henry  Dangerfield,  her  eldest  son  and  heir-at-law. 

The  said  Henry  Dangerfield,  on  the  13  th  day  of  Febru- 
ary, 1838,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  on  the  same  day  and  the  year 
last  aforesaid,  in  the  words  or  to  the  effect  following,  that 
is  to  say,  "  First,  I  direct  that  all  my  just  debts,  funeral  ex^ 

VOL.  XV.  T  M.  w. 
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1846.  penseSj  and  testamentary  charges,  be  fully  paid  and  settled. 
Slatbr  After  which  I  bequeath  the  whole  of  my  property,  of  what- 
ever description,  unto  my  wife  Maria  Ann  Dangcrfield,  for 
her  sole  use  and  benefit,  namely,  my  household  furniture, 
my  ready  money,  my  funded  property,  my  interest  in  the 
house  and  shop  I  occupy,  my  landed  property,  also  my 
plate,  and  any  kind  of  property  I  may  die  possessed  of,  for 
her  sole  use  and  benefit ;  and  I  also  appoint  my  said  wife 
Maria  Ann  Dangerfield  my  sole  executrix." 

The  said  Henry  Dangerfield,  after  the  making  of  his 
said  will,  namely,  on  the  10th  day  of  April,  1839,  departed 
this  life  without  having  revoked  or  in  any  manner  altered 
the  same,  leaving  the  said  Maria  Ann  Dangerfield  his  widow 
him  8iu*viving ;  and  the  said  will  was,  soon  after  the  decease 
of  the  said  testator,  duly  proved  in  the  proper  ecclesiastical 
court. 

The  said  Maria  Ann  Dangerfield,  after  the  decease  of 
her  said  husband,  namely,  on  the  20th  day  of  January, 
1844,  intermarried  with  and  became  the  wife  of  the  plain- 
tiff)  Edward  Slater,  and  is  one  of  the  plaintiffs.  The  de- 
fendant is,  and  was  before  and  at  the  commencement  of 
this  action,  in  the  possession  of  the  deeds  and  writings  for 
which  this  action  is  brought,  and  has  refused  to  deliver 
them  up  to  the  phuntiffs,  or  to  either  of  them,  or  to  any 
one  on  their  or  either  of  their  behalves,  although  he  has 
had  due  notice  of  the  intermarriage  of  the  plaintiffs,  and 
although  the  said  deeds  and  writings  have  been,  before  this 
action  brought,  and  since  the  intermarriage  of  the  plaintiffs, 
duly  demanded  of  him. 

Copies  of  the  said  wills  of  the  said  Henry  Taylor  and 
Henry  Dangerfield  respectively,  and  also  a  copy  of  the  said 
indenture  of  disentailer,  and  also  a  copy  of  the  issues  in 
this  cause,  are  contained  in  the  appendix  to  this  case,  and 
are  for  all  purposes  to  be  considered  as  constituting  a  part 
of  this  case,  and  by  the  Court,  coimsel,  and  all  parties,  to 
be  used  and  referred  to  accordingly. 


«. 
Dangbrfikld. 
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The  questions  for  the  opinion  of  the  Court  are : —  1846. 

1st,  Whether  the  said  George  Dangerfield  took  merely       Slatbe 
an  estate  for  life  in  the  premises  in  question,  under  and  by 
virtue  of  the  will  of  the  said  Henry  Taylor  ? 

2nd.  Whether,  in  the  events  which  happened,  the  said 
Sarah  Dangerfield  took  an  estate  in  fee-simple,  expectant 
on  the  decease  of  the  said  George  Dangerfield  in  the  pre* 
mises  in  question^  imder  and  by  virtue  of  the  said  will? 

If  the  Court  should  be  of  opinion,  that,  under  and  by 
virtue  of  the  said  will,  the  said  George  Dangerfield  took 
merely  an  estate  for  life,  and  that  the  Bsid  Sarah  Danger- 
field  took  an  estate  in  fee-simple  in  remainder  in  the  pre- 
mises in  question,  and  that  the  said  estate  was  not  defeated 
by  the  deed  of  disentailer,  then  the  defendant  agrees  that 
judgment  shall  be  entered  generally  for  the  plaintiffs,  by 
confession  of  the  defendant,  in  respect  of  all  the  deeds,  &c., 
mentioned  in  the  declaration,  damages  £3000,  (to  be  re- 
duced to  one  shilling  upon  the  delivering  up  of  the  SAid 
deeds,  &c) :  but  if  the  Court  shall  be  of  opinion  that  the 
said  George  Dangerfield  took  a  greater  estate,  or  that  the 
said  Sarah  Dangerfield  did  not  take  an  estate  in  fee-simple 
in  remainder  in  the  premises  in  question,  under  or  by  virtue 
of  the  said  will  of  the  said  Henry  Taylor,  or  that  the  same 
was  defeated  by  the  said  deed  of  disentailer,  then  the  said 
pliuntiffs  agree  that  a  judgment  shall  be  entered  against  the 
plaintiffs  of  nolle  prosequi ;  such  judgment  in  either  case  to 
be  entered  immediately  after  the  decision  of  this  cause,  or 
otherwise  as  the  Court  may  think  fit. 

The  case  was  argued  at  the  sittings  after  Trinity  Term, 
1845  (June  28),  by 

Smirke^  for  the  plaintiffs:  who  argued  that  the  word 
"issue,"  in  this  will,  was  used  by  the  testator  as  being 
synonymous  with  "  children ;"  that  he  appeared  in  various 
parts  of  the  will  to  use  the  two  words  indifferently,  having, 

T  2 
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1846.  in  three  out  of  eleven  devises  to  grandchildren  and  their 
Slatsr  descendants,  used  the  word  "  children  "  only,  in  others  the 
Dangbepibld  ^^^  "  issue "  only,  in  others  both  words ;  while  the  con- 
cluding proviso,  which  overrode  them  all,  appeared  to  shew 
that  he  had  the  same  disposing  intention  as  to  all ;  that,  in 
the  direction  to  his  executors  to  apply  the  rents  for  the 
maintenance  of  the  isstie  of  his  grandchildreu,  it  was  clear 
he  could  not  mean  their  issue  generally,  that  is,  all  their 
descendants.  That  there  was  no  inflexible  rule  of  law  to 
prevent  this  construction  prevailing,  and  the  word  "  issue  " 
being  interpreted  to  mean  "  children,"  where  upon  the  whole 
will  such  appeared  to  be  the  intention  of  the  testator.  He 
contended,  therefore,  that  George  Dangerfield  took  for  life 
only,  and  that  on  his  death  without  issue,  the  residuary  devise 
took  effect.  He  cited  and  commented  on  the  following  au- 
thorities : — Festing  v.  Allen  (a).  Doe  d.  Hills  v.  Hopkinson  {b)y 
Merest  v.  James  (c)  Lees  v.  Moseley  (</),  and  Greenwood  v. 
Rothwell  [e). 

Secondly,  he  contended,  that  the  words  of  the  residuary 
devise  carried  all  the  real  estate  which  remained  undis- 
posed of  by  the  devise  to  George  Dangerfield  and  his 
children,  &c.,  to  Sarah  Dangerfield,  and  by  his  death  with- 
out issue,  her  estate  became  an  indefeasible  estate  in  fee. 
And,  lastly,  that  the  deed  of  disentailer  executed  by  George 
Dangerfield  had  no  operation  to  defeat  that  estate,  for 
that,  under  the  stat.  3  &  4  Will.  4,  c  74,  s.  3,  it  had  the 
effect  of  a  recovery  at  common  law  only  when  made  by  a 
tenant  in  tail,  which,  for  this  part  of  the  argiunent,  he  was 
assumed  not  to  be. 

^  Bovilly  contnl,  urged,  that  there  was  no  such  expressed 


(a)  12  M.  &  W.  279.  {d)  1  Y.  &  C.  689. 

\h)  5  Q.  B.  223.  (e)  5  Man.  &  G.  628. 

(c)  1  Brod.  &  B.  484. 
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intention  in  the  will,  to  use  the  word  "  issue  "  as  a  word  of 
purchase,  as  the  Court  could  give  effect  to  consistently  with 
the  rules  of  law,  which  considered  it  as  a  word  of  limitation: 
that,  in  some  cases,  the  words  "  children,"  and  "  son,"  had 
even  been  held  to  be  words  of  limitation^  as  in  Robinson  v. 
Robtnson{a),  Broadhurst  v,  Morris {b)^  Mellish  v.  Mellish{c)y 
and  Doe  d.  Garrod  v.  Garrod  (d) ;  but  that,  according  to 
all  the  authorities,  "  issue  "  was  prim&  facie  to  be  read  as  a 
word  of  limitation,  and  as  nomen  coUectivum,  indicating  de- 
scendants of  every  degree,  and  being  equivalent  to  "  heirs  of 
the  body  " :  Doe  v.  Applin  (e),  Denn  v.  Puckey  {/),  Doe  d. 
Cock  V.  Cooper  (ff),  Mogg  v.  Mogg  (A),  King  v.  BurchaU{i\ 
Tate  V.  Clark  (A),  Jesson  v.  Wright  (/),  Doe  d.  Atkinson  v. 
Featherstone  (m).  He  urged,  that  a  consideration  of  the 
other  parts  of  the  will  aided  this  construction  :  first,  there 
were  no  children  in  existence  at  the  time  of  making  the 
will ;  secondly,  there  was  no  devise  over  on  failure  of  issue ; 
and,  upon  the  whole  context,  the  words  went  to  shew  that 
the  testator  meant  to  designate  a  class  through  which  the 
descent  was  to  pass ;  and  that  this  construction  avoided  all 
the  difficulty  which  arose  from  having  an  indefinite  class  of 
parties  to  take  under  the  devise.  That  there  were  many 
cases  shewing  that  the  words  of  division^  "  as  tenants  in  com- 
mon," would  not  prevent  an  estate  tail  from  being  acquired : 
Jesson  V.  Wright,  Doe  d.  Cock  v.  Cooper,  King  v.  Burcfiatt, 
Denn  v.  Puckey,  Bennett  v.  Earl  of  TankerviUe  (n). 

Secondly,  he  contended  that  the  residuary  devise  passed 
an  estate  for  life  only,  and  not  a  fee ;  the  words  "  all  other 
my  real  and  personal  estate,"  &c.,  being  a  designation  of  the 

(a)  1  Burr.  38.  (A)  1  Meriv.  a54. 

{h)  2  B.  &  Adol.  1.  (0  1  Eden,  C.  C,  424  ;  4  T. 

(c)  2  B.  &  a  250.  R.  296,  n.  {d). 

\d)  2  B.  &  Adol.  87.  {k)  1  Beav.  100. 

(0  4  T.  R.  82.  (0  2  Bligh,  P.  C,  1. 

(/)  5  T.  R.  209.  (w)  1  B.  &  Adol.  944. 

(y)  1  East,  229.  (»)  19  Veg.  170. 
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1846.         property,  not  of  the  interest:  and  dted  Doe  d.  Hurrelly. 
Slater        HurreU  (a)  and  Doe  d.  Lean  v.  Lean  (i). 
Darobrfibld        Thirdly,  that  even  if  George  Dangerfield  took  an  estate 

f<Mr  life  only,  the  estates  in  his  children  were  contingent 
estates,  and  the  estate  would  in  the  mean  time  vest  in  the 
heir-at-law ;  and  the  deed  of  disentailer  had  the  same  effect 
as  a  fine  or  recovery  would  formeriy  have  had,  in  divesting 
the  contingent  estates,  and  creating  a  tortious  fee. 

Smirke,  in  reply,  relied  on  Lees  v.  Moselet/SiXid  Greenwood 
V.  RothtpelKc). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  an  action  for  the  title  deeds  of  an 
estate  at  Barking,  and  the  only  question  is,  whether  the 
plaintiffs  are  the  parties  entitled  to  the  land  to  which  the 
deeds  relate. 

The  question  arises  under  the  will  of  Henry  Taylor, 
which  bears  date  the  21st  August,  1823,  and  which,  so  far 
as  it  is  material  to  set  it  out,  is  as  follows: — ''  Also  I  give 
and  devise  unto  my  grandson,  George  Dangerfield,  all  those 
three  freehold  messuages  or  tenements  which  I  purchased 
of  James  Hawkins  Hayllar,  with  the  outhouses,  yards,  and 
gardens,  and  appurtenances  thereto  belonging,  situate  in  the 
High  Street  of  Barking,  aforesaid,  and  now  in  the  occupa- 
tion of  William  Bowers,  John  Wallrond,  and  William  Beed; 
and  also  all  that  freehold  piece  or  parcel  of  marsh  land,  which 
I  purchased  of  James  Sanders,  esquire,  called  Little  Para- 
dise Marsh,  containing,  by  estimation,  four  acres  or  there- 

(a)  5  B.  &  Aid.  18.  stated  in  the  judgment,  that  it 

(b)  1  Q.  B.  229 ;   4  P.  &  D.  has  been  thought  unnecessary  to 
662.  report  the  argument  in  greater 

(c)  The   arguments  and  au-  detail, 
thorities  in  thb  case  are  so  fully 
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abouts,  with  the  appurtenances  thereunto  belonging,  situate  1B46. 
in  Barking  aforesaid,  and  now  in  the  occupation  of  his  Slatbe 
undertenants  or  assigns :  to  hold  the  same  unto  and  to  the  use  Dak a»»Fi«L». 
of  my  said  grandson  George  Dangerfield,  for  and  during  the 
term  of  his  natural  life ;  and  from  and  immediately  after  his 
decease^  I  do  give  and  devise  the  same  unto  and  to  the  use  of  all 
and  every  the  lawful  issue  of  my  said  grandson  George  Dan'- 
gerfieldy  their  heirs  and  assigns  for  ever,  equally,  as  tenants 
in  common,  and  not  as  joint  tenants,  when  and  as  he,  she, 
or  they,  shall  attain  his,  her,  oj'  their  age  of  twenty-one  yearsJ* 
In  the  said  will  was  also  contained  a  devise  and  bequest  of 
the  residue  and  remainder  of  the  real  and  personal  estate  of 
the  said  testator  to  the  eflTect  following  (that  is  to  say) : — 
*'  Also  I  give  and  bequeath  all  my  stock  and  utensils  in 
trade,  household  furniture,  plate,  linen,  and  china,  and  all 
other  my  real  and  personal  estate  and  effects  whatsover  and 
wheresoever,  not  hereinbefore  by  me  otherwise  disposed  of 
unto  my  said  daughter,  Sarah,  the  wife  of  the  said  James 
Dangerfield,  to  and  for  her  sole  and  separate  use  and  bene- 
fit and  disposal,  independent  of  and  without  being  subject 
or  liable  to  the  debts,  control,  management,  or  engagements 
of  her  present  or  any  other  future  husband  she  may  marry, 
in  manner  hereinafter  mentioned." 

Henry  Taylor  died  seised  soon  after  the  date  of  his  will, 
and,  on  his  death,  George  Dangerfield  the  devisee  entered, 
and  being  seised,  he,  on  the  18th  of  January,  1844,  by  an 
indenture  of  disentailer,  conveyed  the  property  in  question 
to  certain  uses,  under  which  the  defendants,  claiming  title 
to  the  lands,  obtained  possession  of  the  deeds  in  question. 

In  July,  1844,  George  Dangerfield  died,  never  having 
had  any  issue.  Sarah  Dangerfield,  the  residuary  devisee, 
died  in  1837 ;  and  all  her  right  to  the  lands  in  question  under 
the  residuary  devise  has  become  vested  in  the  plaintiffs. 

This  action  is  brought  for  the  conversion  by  the  defend- 
ant of  the  deeds  in  question ;  and  it  is  admitted  that  a  ver- 
dict shall  be  entered  for  the  plaintiff,  if,  under  the  circum- 


272  CASES  IN  THE  EXCHEQUER, 

1846.        stanoes,  they  are  entitled  to  the  lands  devised  by  George 
Slatir       Dangerfield. 
DAirammFisLD.      ^^^  point,  therefore,  to  be  decided,  is,  what  estate  George 

Dangerfield  took.  If  he  took  an  estate  tail,  then,  by  the 
deed  of  disentailer,  the  rights  of  all  persons  in  remainder, 
including  the  plaintiffs,  who  claim  under  Sarah  Dangerfield^ 
the  residuary  devisee,  have  been  barred,  and  the  present  ac- 
tion cannot  be  sustained ;  but  if  he  took  for  life  only,  with 
remainder  to  his  children  as  purchasers,  then,  as  he  never 
had  any  issue,  on  his  death,  the  plaintiffs,  as  claiming  imder 
the  residuary  devisee,  became  entitled  in  possession,  and  will 
be  entitled  to  recover  in  this  action. 

The  question,  therefore,  is  one  of  those  which  are  of  very 
irequent  occurrence,  namely,  whether  the  word  "issue"  is 
to  be  treated  as  a  word  of  limitation  or  a  word  of  purchase. 
The  general  rule  in  such  cases  ia  clear  and  well  established. 
The  word  "  issue,"  in  a  will,  primd  facie,  means  the  same 
thing  as  heirs  of  the  body,  and  is  to  be  construed  as  a  word 
of  limitation ;  but  this  prim&  facie  construction  will  give 
way,  if  there  be  on  the  face  of  the  will  sufficient  to  shew 
that  the  word  was  intended  to  have  a  less  extended  meaning, 
and  to  be  applied  only  to  children,  or  to  descendants  of  a 
particular  class  or  at  a  particular  time. 

Though,  however,  the  rule  thus  stated  is  perfectly  simple, 
yet  its  application  is  often  very  difficult.  The  real  question 
in  each  particular  case  is,  what  are  the  circumstances  which 
are  to  be  considered  sufficient  to  indicate  that  the  word  has 
been  used  in  a  restricted  sense.  Indeed,  the  rule  itself  is 
one  not  more  applicable  to  the  word  "  issue,"  than  it  is  to 
the  words  "  heirs  of  the  body,"  or  indeed  to  any  other  words 
which  can  be  suggested.  In  all  cases,  the  prima  facie  im- 
port of  words  used  by  a  testator  is  liable  to  be  controlled  or 
modified  by  the  context. 

When  it  was  once  established  that  a  devise  to  a  man  and 
his  issue,  means  the  same  thing  as  a  devise  to  him  and  the 
heirs  of  hb  body,  it  might  have  appeared  reasonable  to  hold 
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that  all  the  rules  of  construction  applicable  to  the  latter         1846. 
words  were  applicable  to  the  former  also;  considering  the        Slatie 
great  importance  of  abiding  by  general  rules  in  the  inter-  ^       *'• 
pretation  of  wills,  with  the  view  of  attaining  as  much  cer- 
tainty and  uniformity  of  decision  as  the  subject  admits  of. 
But  the  Courts  have  been  less  reluctant  to  narrow  the  prim& 
facie  meaning  of  the  word  "  issue,"  than  of  the  words  "  heirs 
of  the  body,"  and  have  done  so  in  some  cases,  so  nearly  re- 
sembling the  present,  and  so  incapable  of  being  distinguished 
from  it  on  any  satisfactory  ground,  that  we,  without  de- 
ciding what  the  construction  would  have  been,  if  the  words 
"  heirs  of  the  body"  had  been  used,  feel  ourselves  bound  to 
take  the  same  course,  and  to  hold  that  the  grandson,  Greorge 
Dangerfield,  took  an  estate  for  life. 

The  case  of  Greenwood  v.  RothweU{d)  is  precisely  in  point. 
That  was  a  devise  to  J.  6.  for  his  life,  and  after  his  decease 
to  all  and  every  the  issue  of  his  body,  as  tenants  in  common, 
and  the  heirs  of  such  issue.  Under  this  devise  the  Court  of 
Common  Pleas  decided  that  J.  6.  took  an  estate  for  life 
only.  That  case  is  a  distinct  authority  for  holding,  that, 
where  there  is  a  devise  to  one  for  life,  with  remainder  to 
his  issue  as  tenants  in  common,  with  a  limitation  to  the  heirs 
general  of  the  issue,  the  issue  take  as  purchasers  in  fee.  It 
would  be  impossible  for  us  to  decide  in  the  case  before  us 
that  the  grandson  took  an  estate  tail,  without  at  the  same 
time  overruling  the  case  of  Greenwood  v.  Rothwett.  All 
the  circumstances  there  indicating  that  the  word  issue  was 
used  as  a  word  of  purchase,  and  not  of  limitation,  occur  also 
in  the  case  before  us,  with  the  further  circumstance,  that  in 
the  present  case  the  parties  to  take  under  the  description  of 
issue,  are  only  to  take  when  and  as  they  attain  the  age  of 
twenty-one  years,  which  brings  the  case  very  closely  within 
the  principle  of  Merest  v.  James  (i),  where  a  gift  over,  in 


(a)  5  Man.  &  G.  628.  {h)  1  Brod.  &  B.  484. 
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1846.         case  of  the  issue  dying  under  twenty-one,  was  of  itself  held 
Slatbb       sufficient  to  shew  that  the  word  issue  was  used  in  its  limit- 

DANouurixLD    ®^*  *^^  ^^^  *^  general  sense.     Whether  the  decision  in 

that  case  was  quite  satisfactory,  is  not  now  the  question, 
but  it  would  be  a  strong  thing,  where,  as  in  the  present 
case,  we  find,  as  well  the  qualification  which  in  Greenwood 
y.  Roihwell  was  sufficient  to  induce  the  Court  to  treat  the 
word  issue  as  a  word  of  purchase,  as  also  the  circumstances 
which  in  Merest  v.  James  were  considered  to  have  the  same 
effect,  to  hold  that  both  those  cases  are  to  be  disregarded, 
and  that,  acting  on  the  same  supposed  rule  of  law,  the  more 
extended  and  legitimate  meaning  of  the  word  issue  must  be 
adhered  ta 

But  it  is  not  merely  these  two  cases  which  we  sliould  have 
to  encounter,  in  deciding  that  the  grandson  took  an  estate 
taiL  Such  a  decision  would  be  in  direct  opposition  to  the 
case  of  Lees  v.  Moseley  (a),  in  this  court.  That  was  a  devise 
to  H.  J.  for  life,  with  remainder  to  his  lawful  issue,  and  their 
respective  heirs,  in  such  shares  as  H.  J.  should  appoint ;  but 
in  case  H.  J.  should  not  marry  and  have  issue  who  should 
attain  twenty-one,  then  to  testator's  son  and  liis  heirs.  The 
Court,  after  great  deliberation,  held  issue  there  to  be  a  word 
of  purchase,  and  that  H.  J.  took  for  life  only.  The  decision 
proceeded  on  the  groimd,  that  the  issue  were  intended,  in 
default  of  appointment,  to  take  as  tenants  in  common,  and 
to  take  an  estate  in  fee,  but  only  in  the  event  of  their  at- 
taining twenty-one;  and  those  circumstances  were  held 
sufficient  to  shew,  that  issue  was  used  in  its  restricted  and 
not  its  prinul  facie  general  meaning  of  descendants  extend- 
ing through  all  time.  This  case  appears  to  us  as  not  merely 
to  be  decisive  of  the  present,  but  to  go  beyond  it ;  for  in 
that  case  there  was  what  is  not  found  here,  namely,  a  de- 
vise over ;  a  circumstance  which  has,  in  several  cases,  been 
mainly  and  even  exclusively  relied  on,  as  the  ground  for 

(a)  1  Y.  &  C.  589. 
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deciding  the  word  issue  to  have  been  used  in  its  extended         1846. 
sense,  and  as  a  word  of  limitation.     This  was  certainly  the        Slater 
main  ground  on  which  the  cases  of  Doe  v.  Applin  (a)  and  _.       ^' 
Doe  V.  Cooper  {h)j  relied  on  by  the  defendant,  proceeded. 
The  Court,  in  those  and  similar  cases,  construed  the  devise 
over  in  default  ofissuey  as  clearly  meaning  a  devise  on  a 
general  failure  of  issue;  and,  proceeding  on  that  construc- 
tion of  the  devise  over^  it  was  a  very  natural  corollary,  that 
the  original  devise  to  the  issue  must  have  been  abo  intended 
to  embrace  all  issues,  so  as  to  make  the  objects  of  the  devise 
co-extensive  with  those  on  failure  of  whom  the  devise  over 
was  to  take  effect;  and  this  might  fairly  justify  the  Court 
in  disregarding  circumstances,  which,  but  for  the  devise 
over,  would  have  had  the  effect  of  narrowing  the  prim& 
facie  meaning  of  the  word  "  issue." 

All  the  other  cases  relied  on  by  the  defendant  will,  on 
examination,  be  found  either  to  have  turned  on  the  words 
heirs  of  the  bodt/,  and  not  the  word  issue^  or  else  to  have 
wanted  some  of  the  circumstances,  which,  in  Merest  v.  James, 
Lees  V.  Moseley,  and  Greenwood  v.  Rothwell,  were  held  to 
make  the  word  '^  issue  "  a  word  of  purchase,  and  not  a  word 
of  limitation. 

Upon  these  authorities  we  feel  ourselves  bound  to  hold, 
that  the  grandson,  George  Dangerfield,  took  for  life  only, 
and  that,  on  his  death,  without  having  had  issue,  the  re- 
siduary devise  took  effect. 

It  may  be  right  to  advert  to  one  matter  contended  for  in 
the  argument  at  the  bar,  namely,  that  in  this  case  there  was 
in  fact  a  devise  over,  inasmuch  as  the  residuary  clause 
would  carry  all  the  interest  not  previously  given  to  the 
issue ;  but  this  is  founded  altogether  in  fallacy.  The  gift 
over,  in  the  cases  where  that  has  been  relied  on,  has  always 
been  a  gift  over  expressly  in  default  of  issue,  and  its  import- 
ance, in  helping  the  Court  to  come  to  a  decision,  has  de- 

(a)  4  T.  R.  82.  (b)  1  East,  229. 
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1846.         pended  entirely  on  the  circumstance  that  it  has  been  to  take 
Slatsr        effect  only  on  a  general  failure  of  issue.     Whether  the  lan- 
^'  guage  has  always  been  such  as  fairly  to  warrant  the  Court 

in  saying  that  the  devise  over  was  to  take  effect  only  on  a 
general  failure  of  issue^  and  so^  reasoning  backwards^  to  infer 
that  in  the  original  devise  the  word  issue  meant  issue  extended 
through  all  generatitmsy  may  be  matter  of  doubt ;  but  it  is 
quite  clear  that  the  tenor  of  the  reasoning  on  which,  in  these 
cases,  the  Judges  have  proceeded,  cannot  be  applied  to  a  ge- 
neral residuary  devise  of  all  not  previously  disposed  of.  It 
can  make  no  difference  whether  the  interests  in  real  estate 
tmdisposed  of  are  to  be  carried  by  the  law  to  the  heir,  or 
are  disposed  of  by  the  testator  to  the  devisee. 

It  remains  only  to  advert  to  a  point  rather  suggested  than 
seriously  argued,  that,  even  taking  George  Dangerfield  to 
have  been  tenant  for  life  only,  yet  that  the  deed  of  disen- 
tailer  had  the  same  effect  as  a  fine  or  recovery  would  for- 
merly have  had,  in  divesting  the  subsequent  contingent 
estates,  and  so  creating  a  tortious  fee.  But  the  answer  given 
by  the  plaintiffs'  counsel  was  conclusive.  The  deed  would 
have  had  no  such  operation  at  common  law,  and  its  effect 
under  the  statute  depends  entirely  on  its  having  been  exe- 
cuted by  a  tenant  in  tail;  and  as  we  are  of  opinion  that 
Greorge  Dangerfield  was  not  tenant  in  tail,  his  deed  can 
have  no  statutable  operation. 

We  are  therefore  of  opinion,  that,  for  the  reasons  we 
have  already  stated,  George  Dangerfield  took  an  estate  for 
the  term  of  his  life  only ;  and  that,  on  his  death,  without 
having  had  any  issue,  the  plaintiffs,  claiming  under  the  resi- 
duary devise,  became  entitled  to  the  lands  in  question,  and 
consequently  that  they  are  entitled  to  our  judgment  in  this 
action. 

Judgment  for  the  plaintiffs. 


The 
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EsDAiLE,  Public  Officer  of  The  London  and  West- 
minster Bank,  v,  Maclean. 

declaration  stated,  in  its  commencement,  that  the  A  declaration, 

plaintiff,  "  one  of  the  registered  public  officers  for  the  time  ^^^^iing 

being  of  and  for  certain  persons  united  in  co-partnership,  and  "^iSj^'?  ^^ 

carrying  on  the  trade  and  business  of  bankers  in  Enfi^land,  in  d«bt,  contained 

-  *-&         »         counts  on  billa 

and  by  the  name,  style,  and  firm  of  the  London  and  West-  of  exchange  by 
minster  Bank,  who  now  sues  as  such  public  officer  as  afore-  ^dower,^^ 
said,  for  and  on  behalf  of  the  said  banking  company,  imder  Jl?""  ^^^  ^J 
and   by  virtue  of  a  certain  act  of  Parliament  made  and  T.  T.,  i  Will, 
passed  in  the  seventh  year  of  the  reign  of  his  Majesty  King  dcbitatuaconnts 
Geo.  4,  for  (amongst  other  things)  the  better  regulating  co-  JSeW  noTa 
partnerships  of  certain  bankers  in  England ;  and  of  a  cer-  mijoinder. 
tain  other  act  of  Parliament  made  and  passed  in  the  eighth  in  debt  by  the 
year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  a  banking  com- 
*  An  Act  to  regulate  Joint  Stock  Banks  in  England,'  by  ^"IJ^^i^^J?^^ 
R.  R.,  his  attorney,  complains  of  the  defendant,  who  has  "one  of  the  re- 

gittered  public 

been  summoned  to  answer  the  plaintiff,  as  such  public  officer  ofScera  for  the 
as  aforesaid,  in  an  action  of  debt,  &c. ;  and  the  plaintiff  de-  ^^  who^ow 
mands  of  and  from  the  defendant,  the  sum  of   £8950,  w^^^wch 

public  officer  as 

which  he  owes  to  and  unjustly  detains  from  him,"  &c.  aforesaid,"  &c. 

The  declaration  contained  eight  counts,  in  the  form  given  the  defendant 
by  the  rule  of  Trinity  Term,  1  Will.  4,  on  bills  of  exchange  ^„^^^^^' 
for  different  smns,  amounting  in  the  whole  to  £3950,  drawn  ^  ^  answer 

^        .  .  the  plaintiff  as 

by  the  defendant,  payable  to  his  order,  and  indorsed  by  such  public 

him  to  the  London  and  Westminster  Bank.     One  of  these  ©n  spedal  de- ' 

counts  (the  5th)  stated  the  bill  to  be  drawn  upon  "one  W.  ^^Tf'J?^^* 

Watson."    And  each  of  these  counts,  after  its  first  descrip-  shewed  the 

plaintiff  to  haTO 
been  the  public  officer  at  the  time  of  the  commencement  of  the  action. 

The  declaration  recited  the  stat.  7  Geo.  4,  c.  46,  as  "  an  act  of  Parliament  made  and  passed 
in  the  7th  year  of  the  rei^  &c.,  for  (amongst  other  things)  the  better  regulating  co-partnerships 
of  bankers  in  England/' — Heldf  a  sufficient  recital  of  the  act. 

In  a  declaration  on  a  bill  of  exchange  it  is  informal  to  describe  any  of  the  parties  to  the  bill 
by  the  initials  only  of  his  christian  name,  without  shewing  that  he  is  so  describc»d  in  the  bill  itself. 

In  a  declaration  containing  several  counts  on  different  bills  of  exchange,  each  count,  after  de- 
scribing the  bill,  referred  to  it  as  '*  the  said  "  bill  of  exchange  :—Held,  sufficiently  certain,  even 
on  special  demurrer;  for  that  the  words  **  the  said  **  ought  to  be  referred  to  the  Isist  antecedent. 
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1846.         tion  of  the  particular  bill  of  exchange  mentioned  therein,  re- 
jj    '  ^'      ferred  to  it  as  "  the  said  bill  of  exchange," 

V-  The  declaration  then  stated,  that  the  defendant  was  in- 

debted  to  the  said  barik  in  £5000,  for  money  paid,  money 
lent,  work  and  labour,  commission,  interest,  and  on  an  ac- 
count stated ;  and  it  concluded  in  the  usual  form  of  a  de- 
claration in  debt. 

Special  demurrer,  on  these  grounds:  That  there  is  a 
misjoinder  of  the  forms  of  action,  all  the  counts  except  the 
last  being  framed  as  in  an  action  on  promises,  and  it  being 
stated  in  all  those  counts  that  the  defendant  promised  to 
pay  the  several  bills  of  exchange  therein  mentioned,  and 
yet  the  last  count  is  framed  in  debt,  with  the  ordinary 
and  usual  form  of  a  conclusion  for  a  count  in  debt,  and 
counts  in  debt  cannot  be  joined  in  the  same  declaration 
with  counts  on  promises :  That  there  is  no  breach  of  the 
several  promises  mentioned  in  the  counts  relating  to  the 
bills  of  exchange,  and  it  is  nowhere  stated  in  the  declara- 
tion, that  the  defendant  disregarded  any  of  those  promises : 
That  the  action  is  in  debt,  and  the  defendant  has  been 
sununoned  to  answer  the  plaintiff  in  that  form  of  action, 
and  yet  several  counts  are  inserted  in  the  declaration,  hav- 
ing the  ordinary  and  usual  conclusion  of  counts  on  pro- 
mises: That  no  legal  mode  or  right  by  which  the  plaintiff 
could  sue  the  defendant  by  virtue  of  being  public  oflScer  of 
the  Banking  Company  is  stated  or  shewn  in  the  declaration, 
inasmuch  as  it  is  not  stated  or  shewn  therein,  that  he  was 
such  public  officer  at  the  time  of  the  commencement  of  this 
suit;  and  the  expression,  that  he  is  such  public  officer  ^^for  the 
time  being,"  is  vague  and  uncertain,  and  may  refer  to  any  time 
whatever  from  the  beginning  of  the  world :  That  it  is  not 
stated  that  the  plaintiff  was  such  public  officer,  or  that  the 
said  persons  were  united  in  copartnership  as  bankers,  at  the 
time  when  the  several  bills  of  exchange  were  indorsed  by 
the  defendant,  or  when  the  said  contracts  in  the  last  count 
mentioned  were  entered  into  by  him,  or  that  they  continued 


\ 


MACLIikK. 


HILABT    VACATION,   9  VICT.  279 

in  copartnership  up  to  the  time  of  the  commencement  of        1846. 
the  suit,  or  that  they  carried  on  in  such  copartnership  the       ^    " 
trade  and  business  of  bankers :  That  the  title  of  the  first-      _     v. 
mentioned  act  of  Parliament  under   which  the  plaintiff 
professes  to  derive  authority  for  suing  is  incorrectly  recit- 
ed, inasmuch  as  it  is  not  stated  what  the  other  things  are 
for  which  the  said  act  of  Parliament  was  made :  That  the 
said  plaintiff  cannot  sue  by  virtue  of  both  the  said  acts  re- 
cited, and  he  should  have  elected  under  which  he  intends 
to  sue,  and  stated  his  right  in  the  declaration  according- 
ly :  That  a  person  can  only  sue  as  a  public  officer  of  a 
banking  company  under  the  last-mentioned  act  of  Parlia- 
ment, where  the  banking  company  have  complied  with  the 
provisions  of  such  act,  that  is  to  say,  where  they  have  de- 
livered to  the  Commissioners  of  Stamps  and  Taxes  the 
accounts  and  returns  required  by  the  said  act  and  the  act 
therein  mentioned ;  and  yet  it  is  not  stated  in  the  said  de- 
claration that  the  said  London  and  Westminster  Bank  have 
complied  with  those  provisions  or  any  of  them :  That  there 
are  divers  blanks  in  the  said  declaration,  inasmuch  as  it  is 
stated  in  the  fifth  count,  that  the  defendant  directed  the 
said  bill   therein   mentioned  to  one  W.  Watson;   and  it 
is  not  stated  what  the  said  W.  Watson's  christian  name  is, 
nor  whether  the  plaintiff  used  any  diligence  or  made  any 
inquiries  to  find  it  out,  or  that  it  was  unknown  to  him : 
That  it  is  uncertain  which  of  the  said  bills  in  the  said  se- 
cond, third,  fourth,  fifth,  sixth,  seventh,  and  eighth  counts 
respectively  mentioned,  the  defendant  indorsed,  inasmuch  aa 
it  is  stated  in  each  of  those  counts  that  he  indorsed  '^  the 
said  "  bill,  and  it  ia  uncertain  which  of  the  said  bills  in  the 
first  eight  counts  of  the  said  declaration  respectively  mention- 
ed is  meant,  inasmuch  as  no  less  than  eight  bills  are  named  in 
the  said  declaration,  and  the  words  "  said  bill"  may  refer  to 
any  of  them :  That  the  cause  of  action  in  the  ninth  count 
is  stated  absurdly,  inasmuch  as  a  bank,  being  an  inanimate 
object,  cannot  provide  work  and  labour,  or  forbear  money. 
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1846.         or  state  an  account,  though  a  banking  company  may  do  so. 
g  ^  ^^      That  the  said  action  ought  to  be  stated  to  accrue  to  the 
».  London  and  Westminster  Bank,  or  to  the  said  Company, 

and  not  to  the  plaintiff:  That  no  contract  on  which  the  de- 
fendant is  liable  is  stated  in  the  said  last  count,  inasmuch  as 
it  is  stated  therein  that  the  said  money  therein  mentioned 
was  to  be  paid  to  the  said  bank,  instead  of  to  the  said  bank- 
ing company. 

Joinder  in  demurrer. 

Prideauxy  in  support  of  the  demurrer. — First,  this  dedara- 
tion  does  not  sufficiently  shew  that  the  plaintiff  was  the  re- 
gistered public  officer  of  the  banking  company  at  the  time  of 
the  commencement  of  the  action.  In  M^Intyre  v.  Miller  (a), 
the  declaration  was  in  the  same  form  as  the  present.  Upon 
a  motion  to  quash  a  writ  of  error  as  frivolous,  which  had 
been  sued  out  upon  this  objection  together  with  another, 
Parke,  B.,  intimated  an  opinion,  during  the  argument,  that 
this  was  no  sufficient  ground  of  error ;  but  the  point  was 
not  directly  decided.  Here  the  question  arises  on  special 
demurrer.  The  words  "  for  the  time  being ''  may  have  re- 
lation to  the  time  of  the  delivery  of  the  declaration,  or  in- 
deed to  any  other  time.  [Parkey  B. — The  declaration  states 
also,  that  the  defendant  has  been  summoned  to  answer  the 
plaintiff  "  as  such  public  officer."] 

The  second  objection  is,  that  one  of  the  statutes  on  which 
the  plaintiff^s  title  to  sue  is  foimded,  is  not  correctly  recited 
in  the  declaration.  The  stat  7  Geo.  4,  c  46,  is  stated  to 
be  an  act  for,  amongst  other  thingsy  regulating  co-partner- 
ships of  bankers  in  England.  That  is  stating  only  a  part 
of  the  title  of  the  act.  [Parkcy  B. — It  does  not  state  it  to 
be  the  title  of  the  act.] 

The  next  objection  is  as  to  the  misjoinder  of  counts  in 
debt  and  in  assumpsit.     All  the  counts  on  the  bills  of  ex- 

(a)  13  M.  &  W.  726. 
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change  are  counts  in  assumpsit.  They  all  state  a  promise  to 
pay  on  the  part  of  the  defendant,  which  is  an  essential  part  of 
a  count  in  assumpsit;  whereas,  in  debt,  a  promise  is  never  al- 
leged: Rastall's  Entries,  f.  176;  Corbett  v.  Packinffton{a), 
Lea  V.  Welch  (ft),  Palmer  v.  Stavelet/  (c).  Brill  v.  Neele  (d). 
The  last  case  extremely  resembles  the  present.  There  a 
count,  stating  that  the  defendant  was  indebted  to  the  plain- 
tiff for  work  and  labour,  and,  being  indebted,  undertook  and 
promised  to  pay  &c.,  whereby  an  action  had  accrued  &c,  was 
held  not  to  be  a  good  count  in  debt,  and  therefore  not  capa- 
ble of  being  joined  in  a  declaration  with  counts  in  debt.  Dal" 
tan  V.  Smith  (e),  there  cited,  is  to  the  same  effect.  The  other 
side  will  probably  rely  on  Cloves  v.  Williams  (/),  and  Camp- 
ion V.  Taylor  (^),  where  it  was  held,  that  a  count  by  payee 
against  acceptor  of  a  bill  of  exchange,  in  the  form  given  by 
the  rule  of  T.  T.,  1  Will.  4,  was  held  to  be  well  joined  with 
indebitatus  counts  in  debt.  In  Donaldson  v.  Thompson  (A), 
it  was  held,  that,  in  an  action  by  indorsee  against  maker  of 
a  promissory  note,  it  was  unnecessary  to  allege  any  promise, 
"  as  the  promise  is  always  implied  by  law."  And  in  Smith  v. 
Cox{i)y  it  was  expressly  decided,  that,  in  an  action  by  in- 
dorsee against  drawer  of  a  bill  of  exchange,  it  is  necessary 
to  allege  a  promise  to  pay ;  the  Court  saying,  that  "  unless 
a  promise  be  alleged  in  declarations  on  bills  of  exchange, 
there  will  be  nothing  to  distinguish  the  action  of  assumpsit 
from  that  of  debt ;"  and  that,  "  from  aught  that  appears, 
there  being  no  promise  alleged,  there  might  be  a  misjoinder 
of  counts  on  the  record."  That  case  appears  to  be  a  decisive 
authority  for  the  defendant  upon  this  point.  [Alderson,  B. — 
That  case  only  decides,  that  where  a  promise  is  not  alleged. 


184C. 


ESDAILB 
V. 

Maclbak. 


(o)  C  B.  &  C.  200. 
{b)  2  Ld.  Raym.  lolG ;  2  Str. 
793. 

(c)  12  Mod.  617. 

(d)  3  B.  &  Aid.  208. 

(e)  1  Smith,  GI8. 

VOL,  XV. 


(/)3   Bing.  N.  C.  868;   3 
Scott,  68. 
(g)  4  M.  &  W.  138. 
(A)  0  M.  &  W.  316. 
(f)  11  M.  &  W.  47o. 


U 


M.  W. 


888  OASEP  IN  THE  EXCHBQUBR^ 

1846.        it  is  not  a  good  count  in  assumpsit ;  but  the  difficulty  here 

g^^^j^J       is,  supposing  this  to  have  been  an  action  for  goods  sold, 

^-  how  is  the  defendant  to  know  whether  he  should  plead  non 

Maolsan. 

assumpsit  or  nunquam  indebitatus  ?]     In  this  case  he  can- 
not plead  either  of  those  pleas  to  the  whole  declaration ;  but 
the  principle  is  just  the  same.     IParhe^  B. —  Cloves  v.  f'Fil- 
liams  was  on  general  demurrer;  however,  we  no  doubt  re- 
lied upon  that  case  in  Compton  v.  Taylor,  where  the  point 
arose  on  special  demurrer.]     Those  cases  appear  to  have 
been  decided  from  the  Court  having  attributed  too  much 
weight  to  the  verbal  language  used  in  the  forms  of  the  counts 
on  bills  of  exchange,  given  in  the  rule  of  T.  T.,  1  Will.  4. 
Akkrson,  B.,  observed,  in  Compton  v.  Taylor,  that  "  the 
forms  given  in  the  rules,  which  apply  to  botli  assumpsit  and 
debt,  make  no  difference  in  the  cases :  .  •  •  •  one  form  is 
giyen  for  both,  and  this  is  that  form."    But  it  is  to  be  ob- 
served, that  the  rule  ituelf  speaks  of  the  schedule  of  forms 
as  being  drawn  up  as  applicable  to  actions  of  assumpsit  only ; 
and  goes  on  to  say,  that  ^^  if  any  declaration  in  debt  for  similar 
causes  of  action,  and  for  which  the  action  of  assumpsit  would 
lie,"  shall  exceed  the  length  of  those  forms,  no  costs  of  the 
excess  shall  be  allowed  to  the  plaintiff;  and  Smith  v.  Cox 
shews,  that  the  intention  of  the  rule  was  not  to  create 
any  confusion  between  the  two  forms  of  action.     It  is  very 
important  to  a  defendant,  in  an  action  on  a  bill  or  note, 
whether  it  is  debt  or  assumpsit,  because  in  the  former  case 
execution  would  go  against  him  on  the  judgment,  without 
any  intermediate  proceeding ;  whereas  in  the  latter  there  is 
a  rule  to  compute.    Again,  the  form  of  the  plea  of  payment 
into  Court  is  different.  [Parke,  B. — The  question  is,  whether 
the  general  conclusion  is  not  sufficient  to  shew  that  there 
are  counts  in  debt.]     In  Brill  v.  Neele,  each  of  the  counts 
concluded  by  stating  that  an  action  had  accrued,  &c.     The 
defendant  has  a  right  to  know  with  certainty,  from  the  de- 
claration, which  is  the  form  of  action.     [Parke,  B. — It  is 
not  pointed  out  by  the  demurrer  that  it  is  ambiguous  whether 
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it  is  in  debt  or  assumpsit ;  the  only  objection  is  that  of  mis-         1846. 
joinder.     Alderson,  B. — The  objection  of  uncertainty  is  not       '     ^     ^ 
taken.]     The  defendant  has  a  right,  if  these  counts  bear  a      ^^    »• 
double  aspect,  to  assume  against  the  plaintiff  that  they  are 
counts  in  assimipsit. 

There  is  also  a  formal  objection  to  the  fifth  count.  The 
count  states  the  acceptor  as  being  one  W.  Watson.  It 
ought  to  have  shewn  what  was  his  Christian  name,  or  that 
he  was  designated  in  the  bill  of  exchange  as  W.  Watson : 
Appelmans  v.  Blanche  (a),  Ceal  v.  Cockbum  (ft).  The  party 
pleading  must  either  set  out  the  name  at  full  length,  or  bring 
himself  within  the  exception  in  the  statute. 

Another  objection  of  form  exists  to  all  the  counts  on 
this  bill  of  exchange,  except  the  first ;  namely,  that  they 
do  not  state  that  the  particular  bill  mentioned  «in  each 
count  was  indorsed  to  the  Banking  Company.  They  only 
speak  of  the  "  said  bill ; "  which  may  refer  to  that  men- 
tioned in  the  first  count.  They  ought  to  have  described  it 
as  the  tast-meniloned  bill.  [^AUersony  B. — Docs  not  the 
word  "  said  "  refer  to  the  last  antecedent?]  Ashton  v.  Jire^ 
vitt  (c)  is  a  case  which  illustrates  the  strictness  with  which 
the  Court  looks  at  the  term  "  last  aforesaid,"  or  words  of 
like  import. 

Butty  contra. — The  case  just  cited  is  quite  distinguish- 
able from  the  present  There  it  was  altogether  uncertain 
which  parcel  of  goods  was  referred  to  as  "  last  aforesaid." 
But  the  word  "  said  "  always  prima  facie  refers  to  the  last 
antecedent,  until  something  is  shewn  to  render  a  different 
construction  necessary.  Each  coiuit  here  constitutes  a 
separate  cause  of  action ;  and  it  will  not  be  assumed  that 
any  of  the  counts  has  reference  to  the  preceding  ones.     As 

(a)  14  M.  &  W.  154.  (b)  7  Scott,  N.  R.  413, 

(c)  14  M.  &  W.  106. 
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1840.         to  this  point,  he  cited  Rex  v.  Wright  (a) ;  Finch's  Discourse 
EsDAiLi       of  Law,  b.  1,  ch.  3,  there  cited. 

Maclean  Secondly,  as  to  the  objection  to  the  5th  count.    It  is  the 

invariable  course  of  pleading,  since  the  stat  3  &  4  Will.  4, 
c  42,  so  to  describe  the  parties  to  a  bill  or  note.  [^Parke^ 
B. — You  ought  to  say,  "  therein  described  as  W.  Watson." 
You  cannot  depart  from  the  rule  of  the  common  law,  with- 
out shewing  tliat  such  is  the  designation  of  the  party  in  the 
bill:  otherwise  you  may,  in  every  case,  describe  a  party  by 
his  initials.]  The  real  name  of  the  party  may  be  wholly 
unknown.  [Alderson^  B. — You  need  only  say  that  he  is 
"  therein  described  "  as  W.  Watson.  Parke,  B» — It  does 
not  follow,  because  you  allege  that  the  defendant  directed 
the  bill  to  W.  Watson,  that  he  was  so  described  on  the 
face  of  {he  bill.]  How  can  the  Court  intend  that  the  real 
name  is  not  W.  merely  ?  [Parke,  B. — You  have  no  right 
under  the  statute  to  designate  a  party  by  his  initials,  unless 
he  is  so  designated  in  the  instrument ;  then  you  ought  to 
»how  that  he  was  so  designated.] — He  cited  IVaViery.  Par- 
kins (J),  and  Lindsay  v.  Wells  (c). 

As  to  the  objection  to  the  statement  of  the  plaintifT^s 
title  as  public  officer,  he  cited  Owen  v.  Waters  (d). — And, 

Per  Curiam. — ^You  may  amend,  if  you  think  fit,  on  pay- 
ment of  costs,  by  striking  out  the  5th  count :  as  to  the 
otiicr  counts  of  the  declaration. 

Judgment  for  the  plaintiff. 


(a)  I  Ad.  &  E.  434.  (c)  3^Bing.  N.  C.  777. 

(b)  2  D.  &  L.  982.  (d)  2  M.  &  W.  91 . 
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1846. 

LiLLYWHITE  V.  DeVEREUX.  Fdf.  21. 

1  HIS  was  an  action  brought  against  the  defendant  as  exe-  A.,  being  him- 
cutrix  in  her  own  wrong  of  James  Edward  Devereux,  de-  J^^  JfThoiTse' 
ceased.     The  declaration  contained,  amoncst  others,  a  count  J®  B.,undcr- 
for  the  use  and  occupation  of  a  dwelling-house,  and  also  a  and  furniture 
count  for  goods  sold  and  delivered  to  the  deceased  in  his  rent toc/ 
lifetime,  and  promises  by  him.     Nothing  turned  on  the  other  o^^f^Li^l' 
two  counts.     At  the  trial,  before  Tindaly  C.  J.,  at  the  last  rid  of  his  ten- 

ancy  at  the  end 

Assizes  for  Surrey,  it  appeared  that  the  defendant  was  the  of  the  current 
daughter  of  the  deceased,  and  had  intermeddled  with  his  pro-  J^S'^the  funii-° 
l)erty  after  his  decease.    It  was  proved  in  evidence,  that  the  5'o»^  h*  h  c 
house  had  been  let  furnished  by  the  plaintiff  to  the  deceased,  thought  too 
at  1/.  6s.  per  week.     About  the  middle  of  December,  1845,  verbally  agreed 
the  plaintiff,  who  was  himself  a  tenant  to  a  Wm.  Kent,  was  vai„ed!  and  to 
desirous  of  getting  rid  of  that  tenancy  from  the  25th  of  the  r'^*^!?^^  " 
month,  the  end  of  the  current  year  of  his  holding,  and  of-  found  worth, 
fered  to  sell  the  furniture  of  the  house  to  the  deceased  for  jng  to  ac^^* 
£50.     This  the  deceased  thought  too  much,  but  verbally  anUMtwd^' 
agreed  to  have  the  ffoods  valued,  and  pay  as  much  as  they  ^'   The  fumi- 

^^  ^  .  ture  waa  valued 

should  be  found  worth,  !Mr.  Kent  agreeing  to  accept  the  de-  at  i^so,  which 
ceased  as  tenant  from  that  day.     On  the  14th,  a  valuer  of  give,  but  then 
the  name  of  Piggott  was  sent  for,  with  the  approbation  of  ^*^^  « ** 
both  parties,  who  valued  the  goods  at  £80.     This  the  de-  *!»«  expiration 
fendant  refused  to  give,  but  offered  to  give  the  amount,  £50,  agent  of  A.' 
at  which  the  plaintiff  had  before  offered  to  sell  them.     On  i^tof  theXor 
Christmas  eve,  one  EUand,  the  brother-in-law  of  the  plain-  ®"^  ^*T**^^ 

'-  C.  telling  him 

tiff,  took  the  key  out  of  the  street  door  of  the  house  and  that  he  must 
gave  it  to  the  defendant — the  deceased  being  at  that  time  himself  about 
very  ill — with  a  view  of  giving  up  the  house  to  the  de-  B^'refweJto' 
ceased,  that  a  new  holding  should  be  commenced  after  that  «ccept  C.  as  hia 

tenant,  and  he 
continued  to 
occupy  the  house  and  use  the  furniture  as  before,  but  continually  giving  notice  to  A.  to  take 
uway  the  furniture,  which  he  refused  to  do  ;  aod  after  the  lapse  of  three  months,  C.  sent  it  to  a 
broker's  : — Heldt  that,  upon  thcee  fucts,  there  was  no  evidence  to  go  to  the  jury  of  an  accept- 
ance by  C.  of  the  furniture,  under  a  contract  of  sale,  to  satisfy  the  Statute  of  Frauds. 
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1846.  period  under  Kent  On  that  occasion  the  defendant  swd, 
LirLYWHiTE  after  she  received  the  key,  "  IIow  about  the  furniture?"  to 
Dktbrsux.  which  Elland  "replied,  "  You  must  settle  about  that  with 
Wdqu  Lilljnvhite  (the  plaintiff).  Kent  refused  to  receive  the 
deceased  as  his  tenant,  and  he  continued  to  occupy  the  house 
and  furniture  as  before,  giving  to  the  plaintiff,  however,  con- 
tinually notice  to  take  away  the  furniture,  which  he  refused 
to  do ;  and  ultimately,  about  the  17th  of  March  following, 
it  was  removed  by  the  deceased  to  a  broker's  near,  and  no- 
tice thereof  was  given  to  the  plaintiff.  Soon  afterwards, 
the  deceased  removed  to  another  house  with  his  daughter. 
The  action  was  brought  to  recover  the  rent  up  to  this  pe- 
riod, and  also  the  price  of  the  furniture.  The  Lord  Chief 
Justice  directed  the  jury,  first,  that  there  was  no  evidence 
of  any  change  in  the  terms  of  the  tenancy,  as  the  intended 
holding  under  Kent  had  gone  off,  and  without  the  consent 
of  the  plaintiff  to  letting  the  house  at  a  lower  rent  than  the 
li  5*.  per  week ;  and,  secondly,  that  it  was  for  the  jury  to 
say,  whether,  by  continuing  in  possession  after  the  valua- 
tion, the  deceased  did  not  accept  and  take  possession  of  the 
furniture  at  the  valued  price.  The  jury  found  a  verdict  on 
both  counts,  damages  £92. 

In  last  Michaelmas  Term,  Montagu  Chambers  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  con- 
tending that  there  was  no  evidence  of  any  delivery  or  accept- 
ance of  the  furniture,  within  the  Statute  of  Frauds. 

Dowlingy  Seijt.,  now  shewed  cause. — It  was  altogether  a 
question  for  the  jury  to  determine  whether  there  had  been 
a  sufficient  acceptance  of  the  goods  to  satisfy  the  Statute  of 
Frauds.  And  there  was  in  this  case  evidence  of  the  accept- 
ance to  go  to  the  jury.  It  was  proved  that  the  deceased 
had  bargained  for  this  furniture ;  that  it  had  been  valued  for 
him  to  take,  and  that  he  aftcrwaixls  continued  to  use  it. 
Even  where  goods  have  remained  in  the  possession  of  tlie 
vendor^  that  has  not  been  considered  of  itself  sufficient  to 
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prevent  the  statute  from  being  satisfied,  if  this  was  at  the         ]g4(^ 
instance  of  the  vendee :  Elmore  v.  Stone  (a),  Edan  v.  Dud-      ^ — ^ — ^ 
field  {Jjiy     The  deceased  never  did  any  act  to  repudiate  the  v, 

goodsy  and  mere  words  will  not  do  for  that  purpose.  How  ^^■▼*»«^*- 
otherwise  could  he  have  accepted  them?  [Platty  B. — 
Wherever  the  supposed  vendee  exercises  a  dominion  over 
the  thing  supposed  to  be  sold,  is  it  not  for  the  jury  to  say 
whether  they  will  refer  it  to  the  sale  or  not  ?]  The  Court 
then  called  on 

Chambers  and  Fortescucy  in  support  of  the  rule. — It  is 
quite  impossible  that  the  ruling  of  the  learned  judge  can 
be  right  on  both  points.  He  first  tells  the  jury  there 
is  no  evidence  of  any  change  in  the  terms  of  the  tenancy, 
the  intended  arrangement  with  Kent  having  gone  off;  and 
he  then  leaves  it  to  the  jury  to  say,  whether,  notwithstand- 
ing the  occupation  by  the  deceased  was  to  be  of  the  same 
nature  and  at  the  same  rent  as  before,  the  fact  of  his  using 
the  furniture  was  not  evidence  of  his  acceptance  of  it  un- 
der the  assumed  sale.  Now,  the  original  tenancy  was  of  a 
liotise  and  furniture ;  and  although  the  rent  issues  out 
of  the  realty,  yet  it  is  considered  that  iho  realty  is  so 
far  improved  by  the  furnishing,  as  to  make  the  eviction 
of  the  furniture  occasion  a  suspension  of  the  rent.  How, 
therefore,  can  such  use  of  such  furniture  be  any  evidence 
whatever  of  the  possession  as  owner  ?  Is  not,  on  the  con- 
trary, the  demand  and  payment  of  rent  for  it  dear  and  con- 
clusive evidence  to  the  contrary?  There  is  no  evidence 
whatever  of  any  intention  of  the  parties  that  the  deceased 
should  thereafter  hold  from  the  plaintiff  on  the  terms  on 
which  he  was  to  have  held  of  Kent,  if  the  arrangement  had 
not  gone  off.  The  ceremony  of  the  delivery  of  the  key  was 
with  reference  to  a  holding  under  Kent, — a  giving  up 
possession  to  the  deceased  as  his  agent  and  tenant, — 
which  Kent  refused  to  recognise ;  and  the  plaintiff  conse- 
(a)  1  Taunt.  458.  (6)  1  Q.  B.  802;  4  P.  &  D.  666. 
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1846.  qncntly  continued  Kent's  tenant.  In  like  manner  the  verbal 
LiLLTWHiTB  arrangement  respecting  the  furniture  had  reference  to  the  in- 
^     ^'  tended  holding:  under  Kent.     Now,  it  is  not  pretended  that 

there  was  any  note  in  writing  to  satisfy  the  statute,  and  it  is 
admitted  that  the  deceased,  in  wordsy  always  repudiated  the 
purchase.  Then,  if  there  was  a  delivery  and  acceptance,  when 
was  it  ?  Not,  confessedly,  at  the  time  the  valuation  was  made 
known,  for  at  that  time  the  plaintiff  had  only  a  reversionary 
right  to  sell,  and  rent  was  paid  and  accepted  up  to  Christ- 
mas following,  as  for  both  house  and  furniture.  Was  it 
then  when  the  ceremony  of  the  delivery  of  the  key  took 
place?  Certainly  not;  because,  at  that  time,  the  present 
defendant  is  proved  to  have  said  to  Elland,  "  How  about 
the  furniture  ?**  to  which  he  replied,  "  You  must  settle  with 
Lillywhite  (the  plaintiff)  about  that;"  and  it  could  not  bo 
afterwards,  because,  as  the  jury  have  found,  according  to 
the  opinion  of  the  Chief  Justice,  and  as  the  fact  was,  the 
occupation  was  on  the  same  terms  as  before.  There  have, 
indeed,  been  many  cases  in  which  a  constructive  or  sym- 
bolical delivery  has  been  held  sufficient;  but  in  every  one 
some  act  has  been  done  by  the  party  held  liable — some 
change  in  the  state  of  circumstances  has  occurred,  indica- 
tive of  an  intention  to  accept.  In  Chaplin  v.  Rogers  {a\  a 
stack  of  hay,  standing  on  the  plaintiff's  premises,  was  sold ; 
the  defendant  had  it  cut,  and  took  away  part :  here  was  an 
act  done  by  the  parties,  and  it  was  held  sufficient.  So,  in 
Rohde  V.  Thioaites  (A),  there  was  a  sale  of  sugar  in  bulk, 
twenty  hogsheads,  to  be  filled  by  vendors :  four  were  filled 
and  delivered,  the  rest  filled  up,  and  notice  given  to  vendees, 
who  said  they  would  send  for  them.  So  in  Rugg  v.  Minett{c\ 
certain  turpentine  casks  were  filled  up,  with  others,  by  the  di- 
rection of  the  buyers,  and  it  was  held,  the  goods  being  bulky, 
to  make  a  complete  transfer  of  property  to  the  buyers.  Many 
other  cases  to  the  same  effect  might  be  cited,  but  in  every 

(a)  1  East,  192.  {h)  6  B.  &  C.  388.         (c)  11  East,  210. 
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one  of  them  there  has  been  some  act  done,  some  change  of        1B4C. 
circumstances  or  dealing  with  the  property,  indicative  of  a    Lillywbiti 
cliange  of  ownership.     Here  is  a  total  absence  of  any  such     DKVMitux 
evidence :  the  parties  were  landlord  and  tenant  of  house  and 
furniture  up  to  Christmas ;  they  remained  so  after  Christ- 
mas; they  held  the  furniture  as  tenants  before,  and  their 
possession  of  it  after  was  consistent  with  the  same  holding* 
Even  in  the  case  which  has  perhaps  gone  further  than  any 
other  upon  this  subject,  Edan  v.  Dudfieldy  there  was  some 
evidence ;  for  there  the  defendant  sold  the  goods  again,  and 
rendered  a  debtor  and  creditor  account,  the  goods  being  at 
the  time  in  his  possession ;  and  this  was  held  sufficient  evi- 
dence of  acceptance  to  go  to  the  jury. 

But  though  it  is  generally  true,  that  whether  there  is 
avy  evidence  is  a  question  for  the  judge,  but  the  effect  of  the 
evidence  a  question  for  the  jury,  there  are  many  cases  to 
shew  that  evidence,  to  bind  a  party,  must  be  of  a  clear  and 
decisive  character ;  and  sliglit  circumstances,  though  raising 
a  suspicion  of  intention,  are  not  to  be  left  to  the  jury  in  cases 
arising  under  the  Statute  of  Fmuds.  Thus,  in  Tempest  v. 
Fitzgerald  {a\  a  horse  was  sold  by  the  plaintiff  to  the  de- 
fendant, to  be  taken  away  and  paid  for  at  a  certain  time ; 
shortly  before  the  expiration  of  that  time,  he  called,  saw  the 
horse,  and  rode  him,  and  gave  directions  about  his  treat- 
ment; and  it  was  left  to  the  jury  to  say  whether,  in  so 
doing,  he  was  exercising  an  act  of  ownership,  or  whether  it 
was  merely  by  way  of  trial,  and  the  jury  having  found  a 
verdict  for  the  plaintiff,  the  Court  set  it  aside  for  misdirec- 
tion, and  granted  a  new  trial.  So,  likewise,  in  Hotce  v. 
Palmer  {b\  an  act  was  done  which  in  an  ordinary  case  it 
would  be  difficult  to  say  was  not  evidence,  of  however  slight 
a  nature ;  but  the  Court  held,  that  the  question  ought  not 
to  be  left  to  a  jury,  and  a  rule  was  made  absolute  to  set 
aside  the  verdict  and  enter  a  nonsuit,  leave  having  been 

(a)  3  D.  &  Aid.  680.  (6)  3  B.  &  Aid.  321. 


J 
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1846.        reserved  for  that  purpose.     [PoUocky  C.  B. — ^What  do  yon 
liixYWHiTi    ^y  ^®  evidence  that  should  be  left  to  a  jury?]     It  is  diffi- 
*•  cult  to  lay  down  a  general  rule  on  the  subject;    but 

these  cases,  and  others  to  the  same  effect,  are  sufficient  to 
shew  that  the  act  of  ownership  must  be  unequivocal,  and 
not  every  slight  matter  from  which  an  inference  may  be 
drawn  is  to  be  left  to  a  jury.  In  the  present  case,  how- 
ever, there  was  no  evidence  whatever,  no  change  of  circum- 
stances, either  in  the  parties  or  the  goods ;  no  change  of 
possession,  or  of  the  character  of  possession,  and  the  deceased 
from  the  first  to  the  last  repudiated  the  contract  of  sale. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — This  case  was  argued  last  term  before 
my  Lord  Chief  Baron,  my  Brother  Platty  and  myself.  The 
motion  was,  that  there  should  be  a  new  trial,  unless  the 
plaintiff  would  consent  to  reduce  the  verdict.  There  were 
two  demands :  one  for  the  use  and  occupation  of  a  house ; 
and  the  question  as  to  that  was,  whether  the  rate  of  chaise 
should  be  as  for  a  furnished  or  an  unfurnished  house;  in 
the  one  case,  the  amount  of  damages  being,  as  to  this  part 
of  the  demand,  £5,  in  the  other,  177.  lOs.  The  second 
demand  was  for  the  price  of  the  furniture,  alleged  to  have 
been  sold  by  the  plaintiff  to  the  deceased.  This  question 
turned  upon  the  fact,  whether  there  had  been  an  acceptance 
of  goods  by  the  testator,  so  as  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds;  there  was  no  contract 
in  writing  for  the  purchase.  The  Lord  Chief  Justice  left 
this  question  to  the  jury,  who  found  in  favour  of  the  plain- 
tiff. The  goods  in  question,  the  subject  of  dispute,  were 
in  the  possession  of  the  defendant  at  the  time  when  the 
contract  was  made. 
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No  doubt  can  be  entertained,  after  the  case  of  Edan  v.         1846. 
Dudjieldy  which  was  well  decided  by  the  Court  of  Queen's     j^^^^  '  ^^  ^ 
Bench,  that  this  is  a  question  of  fact  for  the  jury  ;  and  *•• 

that^  if  it  appears  that  the  conduct  of  a  defendant,  in  deal- 
ing with  goods  already  in  his  possession,  is  wholly  incon- 
sistent witli  the  supposition  that  his  former  possession  con- 
tinues unchanged,  he  may  properly  be  said  to  have  accepted 
and  actually  received  such  goods  under  a  contract,  so  as  to 
take  the  case  out  of  the  operation  of  the  Statute  of  Frauds : 
— as,  for  instance,  if  he  sells  or  attempts  to  sell  goods,  or  if 
he  disposes  absolutely  of  the  whole  or  any  part  of  them, 
or  attempts  to  do  so,  or  alters  the  nature  of  the  property,  or 
the  like.     But  we  think  such  facts  must  be  clearly  shewn ; 
and,  in  this  case,  after  careful  consideration  of  all  the  facta 
oontidned  in  my  Lord  Chief  Justice's  notes,  we  can  find  no 
sufficient  evidence  of  this  sort     We  therefore  think  the 
verdict  of  the  jury,  as  to  this  part  of  the  case,  is  altogether 
wrong ;  and  that  there  really  was  no  evidence  of*  accep- 
tance, so  as  to  take  this  case  out  of  the  operation  of  the 
Statute  of  Frauds.     And  if  so,  it  is  clear  that  the  subse- 
quent possession  by  the  testator  was  the  use  and  occupation 
of  a  furnished   and  not  of  an  unfurnished  house.     We 
therefore  think  there  should  be  a  new  trial,  unless  the 
plaintiff  consents  to  reduce  the  damages  to  17/.  \0s. 

Rule  absolute  accordingly. 


CASE   IN  THE    EXCHEQUER  CHAMBER, 


IN  THE    EXCHEQUER  CHAMBEIl 

(/w  Error  from  the  Court  of  Exchequer). 


Ftb.  6  4*  7.  Rawlinson  v,  Clarke. 

A.  sold  to  B.,  Covenant.— The  declaration  stated,  that,  by  a  ccr- 

tercst  in  the  tain  indenture,  dated  the  1 1th  day  of  May,  1843,  made  be- 

practioTof  a  ^wcen  the  plaintiff  and  defendant^  the  defendant  covenanted 

surgeon  and  that  he  would  pay  the  plaintiff  £400  at  the  times  and  in  the 

apothecarj,  ,         /,  .  . 

carried  on  by  proportions  following,  vIz.,  one  moiety  on  the  11th  of  No- 
sirtset,  Camden  vcmbcr  then  next,  and  the  remaining  moiety  on  the  11th 
jfSoo' j^500  to  ^f  ^^y>  1844.  And  it  was  further  agreed  between  the 
to  be  paid  on     parties,  that  the  drugs,  stock  in  trade,  utensils,  and  shop- 

the  execution  ,     ,  ... 

of  the  deed,  fixtures  of  the  plaintiff,  then  upon  certain  premises  in  Park 

the  expiration  Street,  Camden  Town,  should  be  valued  by  a  competent 

covenanted  m>t  P^^^">  ^o  be  named  by  the  plaintiff  and  defendant  in  the 

to  exercise  the  usual  way,  and  the  amount  thereof  paid  by  the  defendant  to 

profession 

within  three  the  plaintiff;  one  moiety  thereof  immediately  the  value  of  the 

^rpiace'^of  "^^  drugs,  stock  in  trade,  &c.,  should  be  ascertained,  and  the 

'k*'"^*'  d*^  other  moiety  at  the  expiration  of  one  year  from  the  date  of 

ing  the  space  the  said  indenture.    Averment,  that  the  said  drugs,  stock  in 

from  the  date  trade,  utcnsIls,  and  shop-fixtures,  were  forthwith,  and  be- 

besbouida^n.  ^^^®  *^®  expiration  of  one  year,  valued  by  a  competent  per- 

tinue  to  reside  gon,  to  wlt,  One  S.  Lalicc,  named  by  the  plaintiff  and  the  de- 

in  Park-street  .  . 

aforesaid,  and  fendant  In  the  usual  way,  at  £190,  of  which  the  defendant 
attwdto'the"  had  notice ;  and  that  a  year  had  elapsed  from  the  date  of  the 
said  profession   g^j  indenture  before  the  commencement  of  the  suit.   First 

and  practice  as 
be  bad  hitherto 
done;  and  that 

be  would,  to  the  utmost  of  bis  power,  introdaoe  B.  to  his  patients,  and  do  every  reasonable  act 
for  promoting  the  interest  of  the  concern.  And  B.  covenanted,  in  consideration  thereof,  to 
allow  A.,  during  the  year,  a  moiety  of  the  clear  profits  of  the  concern,  to  be  paid  at  the  expiration 
thereof  t'—Held,  that  the  parties  were  not  hereby  constituted  partners  in  the  trade  during  the 
llrsC  year,  and,  therefore,  that  B.  might  sue  A.  for  monies  received  by  him  from  their  patients 
dwiiif  that  year. 


HILARY   VACATION,  9  VICT. 


293 


breach,  that  although  the  defendant  had  paid  the  first  moiety 
of  the  said  j£400,  he  had  refused  to  pay  the  other  moiety  of 
the  said  sum  of  £400.  Second  breach,  that  although  the  de- 
fendant had  paid  one  moiety  of  the  value  of  the  said  drugs, 
stock  in  trade,  &c,  immediately  the  same  was  ascertained,  yet 
he  had  refused  to  pay  the  other  moiety  of  the  said  value  at  the 
expiration  of  one  year  from  the  date  of  the  said  indenture. 

Second  plea,  set  off  for  money  had  and  received,  money 
paid,  and  on  an  account  stated.  The  plaintiff  traversed 
the  set  off,  and  issue  was  joined  thereon. 

Third  plea,  as  to  the  second  breach,  that  the  said  drugs, 
stock  in  trade,  utensils,  and  shop-fixtures,  were  not  at  any 
time  valued  by  a  competent  person  named  by  the  plaintiff 
and  defendant,  modo  et  formd.     Issue  thereon. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Middle- 
sex sittings  after  Hilary  Term,  1845,  when  the  plaintiff  be- 
low gave  in  evidence  that  Lahee  was  agreed  to  by  the  plain- 
tiff and  defendant  as  a  proper  person  to  value  the  drugs, 
stock  in  trade,  utensils,  and  shop-fixtures ;  that  the  valua- 
tion being  completed,  except  as  to  the  drugs,  a  sum  of  £70 
was  agreed  on  by  the  plaintiff  and  defendant  as  the  value  of 
the  drugs,  and  £50  as  the  value  of  a  horse  and  gig  belonging 
to  the  plaintiff  below,  making,  together  with  the  rest  of  the 
valuation,  £190,  £95  of  which  was  then  paid  by  the  de- 
fendant to  the  plaintiff,  and  a  receipt  given  for  it.  The  Chief 
Baron  left  it  to  the  jury  to  say  whether  the  horse  and  gig 
were  part  of  the  stock  in  trade ;  and  that,  if  they  were  of 
opinion  that  such  was  the  case,  the  plaintiff  was  entitled  to 
a  verdict  on  the  third  plea.  To  this  ruling  the  defendant 
below  excepted.  The  bill  of  exceptions  also  stated,  that  the 
counsel  for  the  said  E.  A.  Rawlinson,  "  to  maintain  and 
prove,  on  his  part,  the  issue  joined  upon  the  second  plea, 
gave  in  evidence  the  indenture  mentioned  in  the  declara- 
tion (a),  and  also  offered  to  give  in  evidence  that  divers 

(a)  The  indenture  was  set  out      as  follows  :— "  This  indenture, 
in  the  bill  of  exceptions,  and  was     made  the  1 1  th  day  of  May,  1843, 


1846. 


Rawlinson 

V. 
CLAaKB. 
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1846. 


Rawlinson 
If. 

CLAKKt. 


sums  of  money  had  been  received  by  the  said  J.  Clarke 
from  divers  persons,  who,  during  the  first  year  from  the 


between  J.  Clarke,  &c.,  of  the  one 
part,  and  E.  A.  Rawlinson,  &c., 
of  the  other  part :  Whereas  the 
said  J.  Clarke  has  for  many  years 
now  last  past  carried  on  the  pro- 
fession or  practice  of  a  surgeon 
and  apothecary  in  Park  Street, 
aforesaid,  and  being  desirous  of 
disposing  of  the  same,  he  hath 
agreed  to  sell,  and  the  said  £.  A. 
Bawlinson  to  purchase  the  same, 
at  or  for  the  price  of  £900,  pay- 
able as  follows :  £500  on  execu- 
tion of  these  presents,  and  the 
remaining  sum  of  £400  in  equal 
moieties,  that  is  to  say,  one  mo- 
iety on  the  11th  day  of  Novem- 
ber next,  and  the  remaining 
moiety  on  the  11th  day  of  May, 
1844,  and  upon  the  said  J.  Clarke 
entering  into  the  several  covenants 
and  agreements  hereinafter  men- 
tioned. Now  these  presents  wit- 
ness, that,  for  carrying  the  said 
agreement  into  effect,  and  also  in 
consideration  of  the  sum  of  £500 
by  the  said  £.  A.  Rawlinson  to 
the  said  J.  Clarke  paid  at  or 
upon  the  execution  of  tliese  pre- 
sents, the  receipt  whereof  &c., 
and  also  in  consideration  of  the 
further  sum  of  £400,  to  be  paid 
at  the  times  and  in  the  manner 
hereinbefore  mentioned,  he,  the 
said  J.  Clarke,  hath  granted, 
bargained,  sold,  assigned,  trans- 
ferred, and  set  over,  and  by  these 
presents  doth  grant,  bargain,  sell, 
aarign,  transfer,  and  set  over  unto 
the  said  E.  A.  Rawlinson,  all  in- 
terest, benefit,  profit,  and  advan- 
tage whatever  to  him,  the  said  J. 


Clarke,  to  be  irom  thenceforth 
had,  made,  or  obtained  by  or  from 
the  said  profession  or  practice  car- 
ried on  by  him  in  Park  Street 
aforesaid,  or  of  any  of  the  patients 
now  or  hereafter  belonging  there- 
to (subject  as  to  one  twelvemonth 
from  the  date  hereof,  to  the  sti- 
pulation or  agreement  herein- 
after mentioned  },  and  all  the  right 
and  title  of  him  the  said  J.  Clarke 
of,  in,  or  to  the  said  profession  or 
practice ;  to  have,  hold,  receive, 
and  take  all  and  singular  the 
said  interest,  benefit,  profit  and 
advantage  to  be  from  thenceforth 
had,  made,  or  obtained  from  the 
said  profession  or  practice  and 
premises  hereby  assigned  or  in- 
tended so  to  be,  unto  the  said  E. 
A.  Rawlinson,  his  executors,  ad- 
ministrators and  assigns,  in  as 
full,  large,  and  ample  a  manner  to 
all  intents  and  purposes  as  the 
said  J.  Clarke  might  have  held 
and  enjoyed  the  same  in  case 
these  presents  had  not  been 
made.  And  the  said  J.  Clarke 
doth  for  himself,  his  heirs,  &c., 
covenant,  promise,  and  agree  to 
and  with  the  said  E.  A.  Rawlin- 
son, his  executors,  &c.,  in  man- 
ner following,  that  is  to  say,  that 
he,  the  said  J.  Clarke,  shall  not 
nor  will  at  any  time  or  times 
hereafter,  directly  or  indirectly, 
by  himself  or  in  copartnership 
with  any  other  person  or  persons, 
carry  on  or  exercise  the  practice 
or  profession  of  a  surgeon  and  apo- 
thecary, or  either  of  them,  either 
by  residing  oifvisiting  any  patient 
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date  of  the  said  indenture,  were  patients  of  the  said  Claii^e 
and  Bawlinson,  for  bills  due  from  such  persons  for  medicine 


within  three  miles  of  the  present 
place  of  business  of  him  the  said 
J.  Clarke  in  Park  Street  afore- 
said.   And  further,  that  in  case 
of  any  breach  or  non-perfonnance 
of  the  covenant  lost  hereinbefore 
contained,  he  the  said  J.  Clarke, 
his  heirs,  executors,  and  adminis- 
trators, shall  and  will  pay  unto  the 
said  E.  A.  Rawlinson,  his  execu- 
tors, &c.,  the  sum  of  £500^  to  be 
recovered  against  him  the  said 
J.  Clarke,  his  heirs  &c.,  by  the 
said  £.  A.  Rawlinson,  as  and  for 
liquidated  damage?,  and  not  as 
penalty;  and  further,  that  he  the 
said  J.  Clarke    shall  and   will, 
to  the  uttermost  of  his  power, 
at  all  times  from  henceforth,  in- 
troduce the  said  E.  A.  Rawlinson 
to  his  said  profession  or  practice, 
and  to  the  present  patients  of  him 
the  said  J.  Clarke,  and,  as  far 
as  practicable,  to  those  who  have 
hitherto  employed  him  the  said 
J.  Clarke  as  such  surgeon  and 
apothecary,  and  shall  and  will 
do    every    reasonable     act    the 
said  E.  A.  Rawlinson  may  deem 
necessary  for  the  continuing  and 
promoting  the    interest  of  the 
said  concern.    And  further,  that 
he  the  said  J.  Clarke  shall,  dur- 
ing the  space  of  one  year  to  be 
computed  from  the  day  of  the  date 
hereof,  continue  to  reside  in  Park- 
street  aforesaid,  and  to  carry  on 
and  attend  to  the  said  profession 
or  practice  as  he  has  hitherto 
done,  and  as  if  these  presents  had 
not  been  made,  after  which  said 
period  he  is  to  quit  such  practice 
entirely,  according  to  the  stipu- 


lations to  that  effect  hereinbefore 
mentioned .    And  further,  that  he 
the  said  J.  Clarke,  his  executors, 
&c.,  shall  not  nor  will  at  any- 
time during  the  remainder  of  the 
term  or  time  for  which  the  said 
J.  Clarke  now  holds  a  lease  of  his 
present  residence  in  Park-street 
aforesaid,  permit  or  suffer  any 
surgeon,  apothecary,  chemist,  or 
druggist  (other  than  the  said  E. 
A.  Rawlinson,  his  executors,  &c« ) 
to  reside,  practise,  or  carry  on  bu- 
siness therein.    And  the  said  E. 
A.  Rawlinson,  in  consideration 
of  the  premises  last  aforesaid, 
hereby  agrees  to  allow  the  said 
J.  Clarke,  during  such  period  of 
one  year,  one  moiety  of  the  clear 
profits  of  the  said  concern,  to  be 
paid  at  the  expiration  thereof. 
And  further,  the  said  £.  A.  Raw- 
linson, for  himself,  his  executors, 
&c.,  further  agrees  to  and  with 
the  said  J.  Clarke,  his  executors, 
&c.,  that  he,  the  said  E.  A.  Raw- 
linson, his  executors^  &c.,  shall 
and  will  pay  to  the  said  J.  Clarke, 
his  executors,  &c.,  the  sum  of 
400/.,  at  the  times  and  in  the  pro- 
portions hereinbefore  in  that  be- 
half mentioned.    And  it  is  fur- 
ther agreed  by  and  between  the 
said  parties  hereto,  that  the  drugs, 
stock  in  trade,  utensils,  and  shop- 
fixtures  of  the  said  J.  Clarke, now 
upon  the  premises  in  Park-street 
aforesaid,  shall  be  forthwith  va- 
lued by  a  competent  person,  to  be 
named  and  agreed  to  by  the  said 
J.  Clarke  and  E.  A*  Rawlinson  in 
the  usual  way,  and  the  amount 
shall  be  paid  by  the  said  E.  A. 
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1846.  and  attendance  furnished  and  bestowed  to  them  respectively 
j^][^^2'J^j^  in  the  said  business,  so  carried  on  during  the  first  year  as  in 
the  said  indenture  is  mentioned  and  provided,  no  part  of 
which  sums  of  money  has  been  paid  by  the  said  Clarke  to 
the  said  Rawlinson;  whereupon  the  Lord  Chief  Baron  re- 
fused to  admit  any  evidence  of  monies  received  by  the  said 
Clarke  from  the  said  patients,  during  the  first  year." 

The  defendant  below  excepted  to  the  refusal  of  the 
learned  Judge  to  receive  the  above  evidence. 

The  jury  found  a  verdict  for  the  plaintiff  below  on  all 
the  issues,  and  the  judgment  was  accordingly  entered  for 
him.  On  that  judgment  a  writ  of  error  was  brought  into 
this  Court,  and  the  case  was  now  argued  (a)  by 

Watson,  for  the  plaintiff  in  error. — Two  exceptions  were 
taken  and  are  to  be  considered  in  this  case.  First,  to  the 
ruling  of  the  Lord  Chief  Baron,  as  to  the  horse  and  gig 
being  part  of  the  stock-in-trade ;  secondly,  to  the  rejection 
of  the  evidence  tendered  under  the  plea  of  set-off. 

1.  The  second  breach  alone  is  material  with  reference  to 
this  point.  That  breach  is,  for  not  paying  tlie  second  moiety 
of  the  £190,  at  which  the  drugs,  stock-in-trade,  &c.,  were 
valued :  and  unless  the  horse  and  gig  were  in  fact  part  of 
the  stock-in-trade,  they  are  not  within  the  covenant  The 
fact  of  the  parties  having  agreed  to  treat  them  as  stock-in- 
trade  does  not  alter  the  case;  especially  as  it  appears 
upon  the  record,  that  that  agreement  was  come  to  afler 
the  valuation  was  completed,  except  as  to  the  drugs. — 
On  this  part  of  the  case,  he  cited  Littler  v.  Holland (b), 

Rawlinson,  his  executors,  &c.,  to  of  at  the  expiration  of  such  pe- 

thc  said  J.  CUrke,  his  executors,  yiod  of  one  year  as  aforesaid.    In 

&c.,  as  follows,  that  b  to  say,  one  witness  whereof,  &c. 
moiety  thereof  immediately  the         («)  Before  Tindal^  C.  J.,  Pai- 

value  of  the  said  drugs,  stock  in  ^eson,  J.,  CoHman,  J.,  CoJeridgey 

trade,  utensils,  and  fixtures  shaU  j.^  j^fanU,  J.,  and  Erie,  J. 
be  ascertained  in  manner  afore-         n,\  3  f  ^  ]^^  599^ 
nid ;  and  the  other  moiety  there- 
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Broum  v.  Goodman  {a\  Cook  v.  Jennings  (A),  Heard  v.  Wad-         1846. 
ham  (c),    Goss  v.    Lord  Nugent  (d).     [Erie,   J.  —  Surely     r^^'j^;     - 
**  stock-in-trade  "  may  or  may  not  include  the  horse  and  »• 

ft  AB W 

gig,  according  as  the  parties  agree.]  But  even  if  they  may 
be  so  treated,  the  horse  and  gig  were  not  valued  by  Lahee, 
and  his  valuation  is  a  condition  precedent  to  the  plaintiff's 
right  to  recover.  [Tindal,  C.  J. — We  do  not  think  that 
point  is  open  to  you ;  the  exception  is  not  pointed  to  it.  All 
that  is  material  on  this  issue  is,  whether  the  stock-in-trade 
was  properly  valued ;  if  it  was,  the  issue  ought  to  be  found 
for  the  plaintiff  below.] 

2.  Then  the  second  exception  is,  that  the  evidence  of 
the  money  received  by  Clarke  during  the  year  ought  to 
have  been  admitted  under  the  plea  of  set-off.  The  effect  of 
this  deed  was  to  transfer  the  business  to  Rawlinson  imme- 
diately, a  certain  sum  being  allowed  to  Clarke  during  the 
year,  by  way  of  salary  for  his  services  in  keeping  the  busi- 
ness together.  And  the  circumstance  that  this  sum  is 
fixed  at  half  the  profits  of  that  year  does  not  constitute  a 
partnership  between  the  two.  All  the  money  received 
during  the  year  belonged  to  Rawlinson ;  and  therefore,  all 
that  Clarke  received  and  did  not  pay  over  to  Rawlinson 
ought  to  be  taken  in  account  against  him.  There  is  no 
breach  alleging  that  Clarke  has  not  been  paid  his  moiety  of 
the  profits  at  the  end  of  the  year.  [JErle,  J. — No  doubt 
you  may  assume,  for  the  purpose  of  the  argument,  that  he 
has  been  paid.]  Then  the  argument  on  behalf  of  the  de- 
fendant in  error  must  be,  that  there  was  a  partnership. 
But  it  is  obvious  that  the  parties  never  intended  that 
Clarke  should  participate  in  any  loss  which  might  happen 
during  the  first  year:  and  it  is  an  indispensable  condition  of 
a  partnership,  that  each  of  the  parties  shall  be  sharers  in 
both  the  profits  and  the  losses.  This  is  no  more  than  a  pro- 

(a)  3  T  R.  592,  n.  (c)  1  East,  619. 

{b)  7  T.  R.  381.  id)  5  B.  &  Adol.  58. 

VOL.  XV.  X  M.  W. 
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1846.         vision  for  remunerating  Clarke  for  the  services  to  be  ren- 
Rawlinson    ^^^^  by  lii™>  ^^^  value  of  which  is  reasonably  taken  to  be 
••  a  moiety  of  the  profits. — He  cited  Hesheth  v.  Blanchard{a)y 

Smith  V.  Watson  (ft),  and  Waugh  v.  Carver  (c). 

Crowder,  for  the  defendant  in  error. — This  evidence  was 
rightly  rejected,  it  bebg  the  subject  of  an  account  in  equity 
merely,  and  not  of  any  legal  demand.  The  true  construc- 
tion of  the  deed  is,  that  during  the  first  year  Clarke  was  to 
act,  not  as  agent  for  Bawlinson,  paid  by  wages  for  his  ser- 
vices, but  as  principal,  jointly  interested  in  the  profits,  and 
held  out  to  the  world  as  a  partner;  and  this  was  a  reserva- 
tion made  for  the  benefit  of  Bawlinson,  as  the  purchaser  of 
the  business,  in  order  the  better  to  introduce  him  into  it. 
With  respect  to  the  observation,  that  Clarke  had  no  partner- 
ship in  the  losses,  the  answer  is,  that  where  a  person  is 
interested  in  the  clear  profits  of  a  concern,  he  is  of  necessity 
interested  also  in  the  losses:  Story  on  Partnership,  s.  58. 
And  the  presumption  is,  that  a  person  who  receives  a  share  of 
the  profits  of  a  trade,  receives  them  in  the  character  of  a  part- 
ner and  not  of  a  servant.  The  cases  cited  on  the  other  side  are 
distinguishable.  The  decision  in  Hesheth  v.  Blanchard  has 
been  doubted ;  see  Collyer  on  Partnership,  p.  60,  (2nd  ed.) ; 
Story  on  Partnership,  s.  57.  [Mauk,  J. — The  Court  do 
not  seem  to  have  said  anything  more  in  that  case,  than  that 
there  was  no  such  partnership  as  would  prevent  an  action 
from  being  brought.]  In  Smith  v.  Watson  there  was  a  dis- 
tinct agreement  that  the  share  of  the  profits  was  to  be  re- 
ceived by  the  plaintiff  as  agent,  and  in  lieu  of  brokerage. 
There  may  be  a  partnership  in  the  profits^  though  there  be 
none  in  the  property ^  of  a  concern :  Story  on  Partnership, 
s.  32  ;  and  if  there  is  to  be  a  partnership  in  the  profits,  it  is 
not  the  less  a  partnership  because  one  of  them  contributes 

(a)  4  East,  144.  (6)  2  B.  &  C.  401. 

(c)  2  H.  Bl.  236. 
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nothing  but  his  labour.  Id.,   s.    15 ;  citing  Pothier,  De         1846. 
Soci^te,  n.  8,  9,  10.     And,  by  special  agreement,  a  partner     Rawlinsok 
may  share  in  the  profits  and  not  be  accountable  for  the  ^^ 

losses,  the  profits  being  calculated  afler  deducting  the  losses ; 
so  that  if,  on  the  dissolution  of  the  partnership,  the  total 
profits  exceed  the  total  losses,  the  party  shall  take  his  share 
of  the  surplus ;  but  if  the  total  losses  exceed  the  total  profits, 
he  shall  not  share  the  excess  of  loss.  The  maxim  of  the 
Roman  law  was  in  accordance  with  this  view—"  Neque 
enim  lucrum  intelligitur  nisi  omni  danmo  deducto,  neque 
damnum  nisi  omni  lucro  deducto  '^  (a).  And  a  partner  who 
is,  at  the  end  of  the  year,  entitled  to  a  proportion  of  the 
clear  profits,  does  so  far  necessarily  share  in  the  losses,  be- 
cause the  clear  profits  can  only  be  ascertained  after  taking 
an  account.  In  order  to  exclude  a  partnership,  there  ought 
to  be  an  express  stipulation  that  the  party  is  to  fill  the 
character  of  agent  or  servant  only:  Es  parte  Hamper {b\ 
Knowles  v.  Haughton  (c),  see  3  Kent's  Conunentaries,  p.  27. 
[ErUy  J.  —  The  introducing  Rawlinson  into  the  business 
might  make  Clarke  a  partner  quoad  alios,  but  not  necessa- 
rily so  inter  se.  Maule^  J. — Clarke  may  be  entitled  to 
an  account  at  the  end  of  the  year,  in  order  to  ascertain  the 
amount  payable  to  him,  but  that  does  not  shew  that  Raw- 
linson may  not  sue  him  for  money  had  and  received  during 
the  year.  Coleridge^  J.— If  at  the  end  of  the  year  bad 
debts  were  calculated,  and  the  result  taken  of  the  profits, 
and  Rawlinson  were  obliged  to  pay  half  of  the  whole, 
whether  he  had  received  them  or  not,  that  would  be  any- 
thing but  a  partnership.]  It  clearly  is  not  necessary  that 
the  word  partnership  should  be  used  in  order  to  create  that 
relation :  Cheap  v.  Cramond(d). — He  referred  also  to  Btmd 
V.  Pittard  {e)  and  Dob  v.  Hahey  (/). 

(a)  Donat.,  b.  1,  tit.  8,  s.  1,  art.  {d)  4  B .  &  Aid.  663. 

7, 8, 9.  (e)  3  M.  &  W.  367. 

{b)  17  Ves.  404,  412.  (/)   16  Johnson's  American 

(c)  Collyer  on  Partnership, 22.  Reports,  34. 
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1846.  Watson  was  not  called  upon  to  reply. 


CliAKKS. 


'Rawxinson 

^1  _  TiNDAL,  C.  J. — This  action  was  brought  by  the  plaintiff 

below  against  the  defendant  below,  to  recover  £95,  the  re- 
sidue of  a  valuation  of  drugs  and  stock  in  trade ;  in  answer, 
the  defendant  below  pleaded  a  set-off  for  money  had  and 
received  by  the  plaintiff  to  the  use  of  the  defendant.  The 
Chief  Baron,  who  tried  the  cause,  on  evidence  being  offered 
that  Clarke  had  received  sums  of  money,  as  the  defendant 
below  contended,  to  his  use,  refused  to  receive  such  evi- 
dence, on  the  ground  that  the  money  so  sought  to  be  set  off 
was  due  to  both  as  partners,  and  that  it  could  not  be  con- 
sidered as  money  had  and  received  to  the  use  of  the  de- 
fendant below  at  all,  until  an  account  had  been  taken  of 
the  partnership  funds.  That  is  the  question  which  we 
have  to  consider,  and  it  depends  on  the  proper  construction 
of  the  deed  entered  into  between  the  parties.  It  appears, 
that,  by  the  deed,  dated  the  11th  of  May,  1843,  Clarke 
sells  his  business  to  the  defendant  Rawlinson,  and  agrees  to 
introduce  him  into  the  business,  upon  having  a  share  of  the 
profits  of  the  first  year ;  and  it  becomes  extremely  impor- 
tant to  see  whether  the  provisions  of  that  deed  are  consist- 
ent with  the  existence  of  a  partnership  between  the  parties 
during  the  year.  The  deed  first  recites,  that  Clarke  had 
agreed  to  sell,  and  Rawlinson  to  purchase,  the  business,  on 
Clarke  being  paid  £900,  of  which  £500  was  to  be  payable 
immediately,  and  the  residue  in  equal  moieties,  on  the  lltJi 
of  November,  1843,  and  the  11th  of  May,  1844,  and  on 
Clarke  entering  into  the  covenants  and  agreements  therein- 
after mentioned.  All  these  payments  had  been  made,  ex- 
cept the  moiety  of  £200,  which  was  to  be  paid  at  the  end 
of  the  year.  Then  Clarke,  in  consideration  of  this  agree- 
ment, grants,  bargains,  sells,  and  assigns  to  Eawlinson 
"  all  the  interest,  benefit,  &c.,  of  him  the  said  J.  Clarke,  to 
be  from  henceforth  had,  made,  or  obtained  from  the  profes- 
sion and  practice  so  carried  on,  or  of  any  of  the  patients  now 
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or  hereafter  belonging  thereto ;"  therefore,  in  its  terms,  the         1846. 
assignment  of  the  business  takes  effect  immediately  from  the     rawlinmk 
execution  of  the  deed ;  but  it  goes  on  to  say, — and  that  is  ^' 

the  only  pomt  as  to  which  any  question  can  arise, — "  sub- 
ject, as  to  one  twelvemonth  from  the  date  hereof,  to  the 
stipulation  or  agreement  hereinafter  mentioned.''  Now, 
looking  at  that  stipulation,  the  effect  of  it  seems  to  the 
Court  to  be  only  to  make  a  certain  allowance  to  Clarke 
during  the  first  year,  but  not  to  give  him  any  interest  in  the 
profits  of  the  business  during  that  time,  so  that  the  deed 
would  still  operate  as  an  assignment  of  the  whole  of  the 
profits  from  the  day  of  its  date,  subject  only  to  such  stipu- 
lation as  to  the  remuneration  of  Clarke  for  work  and  labour 
to  be  done  by  him.  It  then  goes  on  with  a  covenant  by 
Clarke,  "  that  he  will  not,  at  any  time  hereafter,  directly  or 
indirectly,  by  himself  or  in  copartnership  with  any  other  per- 
sons, carry  on  or  exercise  the  practice  or  profession  of  a  sur- 
geon or  apothecary,  either  by  residing  or  visiting  any  patient 
within  three  mUes  from  the  present  place  of  business  in 
Park-street  aforesaid;"  and  the  contention  on  the  part  of 
the  plaintiff  is,  that,  notwithstanding  these  words,  Clarke 
did  not  assign  the  business  before  the  end  of  the  first  year, 
during  which  time  he  and  Rawlinson  were  to  be  partners 
together.  Now  the  effect  of  the  deed  being  as  I  have  before 
stated,  we  come  to  the  stipulation  following,  that  Clarke 
"  shall  and  will,  at  all  times  from  henceforth,  to  the  utmost  of 
his  power,  introduce  Rawlinson  to  his  said  profession  or 
practice,  and  to  the  present  patients,  and,  as  far  as  prac- 
ticable, to  those  who  have  heretofore  employed  Clarke  as 
surgeon  and  apothecary,  and  will  do  every  reasonable  act 
which  Rawlinson  shall  deem  necessary  for  continuing  and 
promoting  the  interest  of  the  concern ;  and  shall,  during  one 
year,  continue  to  reside  in  Park-street,  and  to  carry  on  and 
attend  to  the  profession  or  practice,  as  he  has  heretofore 
done;  after  which  period  he  is  to  quit  such  practice  entirely.* 
As  far  as  one  can  see,  the  object  was,  that  Clarke,  without 
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1846.         having  any  interest  in  the  businesa,  was,  for  the  oonsidera- 
Eawukson    *^^°®  ^^  ^^  received,  to  do  all  in  liis  power,  by  appearing 
^  *'  to  continue  in  the  busineds,  to  put  Rawlinson  in  his  stead. 

It  then  goes  on  with  the  stipulation  excepted  out  of  the 
granting  part  of  the  deed :  "  And  the  said  Bawlinson,  in 
consideration  of  the  premises  last  aforesud,  agrees  to  allow 
to  Clarke,  during  such  period  of  one  year,  one  moiety  of  the 
dear  profits  of  the  said  concern,  to  be  paid  at  the  expiration 
thereof."  Now  the  question  is,  whether,  looking  at  the 
whole  of  this  deed,  it  can  bear  any  other  construction  than 
that  Clarke  was  to  receive  nothing  more  than  a  salary  for 
the  services  he  was  to  afford  to  Rawlinson,  in  helping  him 
to  continue  the  business.  It  is  observable,  that  in  the 
granting  part,  nothing  is  said  about  a  share  of  the  profits ; 
but»  at  the  end  of  the  deed,  there  is  an  agreement  that  the 
drugs,  stock  in  trade,  &c,  are  to  be  valued  by  a  competent 
person,  and  the  amount  paid  by  Rawlinson  to  Clarke. 
Therefore  this  is  as  much  a  conveyance  of  the  property  in 
the  stock  in  trade,  as  if  there  had  been  express  words  grant- 
ing it  in  the  deed ;  and  the  effect  is,  that,  after  the  deed  was 
executed,  no  property,  either  in  the  business,  or  the  stock 
in  trade,  remained  in  Clarke,  but  all  was  given  over  to 
Bawlinson.  If  that  is  the  case,  it  is  very  difficult  to  see 
how  they  can  be  called  partners,  where  there  is  no  joint 
interest  in  the  matter  in  question.  All  the  drugs  then  on 
the  premises  would  probably  soon  be  expended,  and  fresh 
ones  supplied  with  the  money  which  would  be  received  from 
the  patients,  or  with  Rawlinson's  own  money  ;  there  is  no- 
thing to  shew  that  Clarke  was  to  put  his  hand  in  his  pocket 
to  supply  drugs  for  the  concern.  That  being  the  case,  how 
can  we  say  that  the  scope  of  this  deed  was  to  create  a  part- 
nership? And  when  it  was  so  obvious  to  use  the  word 
**  partners,"  they  would  not  have  left  it  so  much  in  doubt  if 
the  parties  had  intended  that  connexion  to  exist.  It  there- 
fore seems  to  us,  that  when  the  money  was  received  by 
Clarke  from  the  patients,  it  became  money  had  and  received 
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to  the  use  of  RawUnson,  as  much  as  if  it  had  been  put  into         1945^ 
a  bag,  or  paid  into  a  bankers,  on  his  account  But  it  is  said     |>^^"^^"^ 
that  this  view  imposes  a  hardship  on  Clarke,  for  it  might  v. 

be  that  he  had  received  a  large  sum  of  money,  no  part  of 
which  he  would  be  liable  to  refund  to  Bawlinson,  as  having 
been  expended  by  him  for  the  purposes  of  the  business ;  if 
that  were  the  case,  it  might  be  shewn  that  the  money  had 
been  expended  for  the  purpose  for  which  the  property  was 
liable,  and  that  either  nothing  of  it  was  left,  or,  if  anything 
were  lefl,  it  was  only  what  he  had  a  right  to  appropriate  to 
himself;  but  that  would  be  a  question  for  the  jury,  and 
ought,  therefore,  to  have  been  submitted  to  them.  How- 
ever, on  the  principal  question,  it  seems  to  us,  that  this  was 
not  money  paid  to  one  party,  for  which  he  was  accountable 
as  a  partner,  but  money  received  to  the  use  of  the  other 
party ;  and  that  the  evidence  ought  to  have  been  received, 
subject  to  the  liability  of  its  being  rebutted  by  other  evi- 
dence. The  second  exception,  therefore,  will  be  allowed. 
There  was  another  exception,  which  we  disposed  of  in  the 

course  of  the  argument. 

Venire  de  novo. 


END    OF   HILARY   VACATION. 
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AjMril  16.  Rawstorne  and  Others  v.  Gandell  and  Another. 

The  Court  wiU  A  HIS  was  an  action  brought  by  the  managing  committee 
pteiof  a^'rid^  of  the  "Liverpool  and  Preston  and  North  Union  Railway," 
by  one  of  Be-      recHistered  under  the  stat  7  &  8  Vict  c  110,  to  recover 

Tcral  co-plain-         ^ 

tiffs,  unless  it  is  damages  from  the  defendants,  who  were  the  engineers  em- 
to^have'bera'  ployed  upon  the  line,  for  the  non-performance  of  their  con- 
of^Ow^thcr^^  tract  to  survey  the  line,  and  furnish  plans  and  sections  to  be 
plaintiffs,  or       deposited  in  compliance  with  the  standing  orders  of  Parlia- 

nnless  the  re-  mi  •  •  i   •       t  «  . 

lessor  be  a  mere  ment.  ihe  wnt  was  issued  m  January  1846,  issue  was 
to  the  acUonf  joined,  and  the  cause  was  set  down  for  trial  at  the  Liverpool 
haying  no  in-     assizes,  on  the  2 1st  March.     On  the  evening:  of  the  20th, 

terest  whatever  ®  ' 

in  the  subject-    the  defendant's  attorney  withdrew  the  pleas  then  upon  the 

record,  and  delivered  a  plea  puis  darrein  continuance,  of  a 
release,  jointly  executed  to  the  defendants  by  two  of  the 
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plaintiffs,  named  Duncan  and  Bandall.      The  record  was         1846. 
thereupon  withdrawn.  j^      '     " 


Cromptan  now  moved  for  a  rule,  calling  upon  the  defend- 
ants to  shew  cause  why  the  plea  of  release  should  not  be  set 
aside,  on  the  ground  that  it  was  pleaded  by  collusion  be- 
tween the  plaintiffs  Duncan  and  Randall  and  the  defend- 
ants, and  in  fraud  of  the  other  plaintiffs.  His  affidavits 
stated  the  following  facts : — After  the  failure  in  making  the 
deposit  of  the  plans,  &c,  to  comply  with  the  standing 
orders,  the  present  proceedings  against  the  defendants  were 
resolved  upon  at  a  meeting  of  the  shareholders ;  and  the  re- 
leasors, and  all  the  original  shareholders,  had  notice  of  that 
resolution.  It  was  also  resolved,  that  one  guinea  per  share, 
on  account  of  the  deposit,  should  be  returned  to  all  share- 
holders desirous  of  giving  up  their  shares.  The  releasor 
Duncan  had  been  placed  on  the  provisional  committee 
through  the  influence  of  the  defendants,  but  had  never  taken 
any  active  part  in  the  management  of  the  undertaking,  and 
out  of  two  hundred  shares  allotted  to  him,  he  had  presented 
one  hundred  and  fifty  for  the  return  of  the  guinea.  After 
the  present  action  was  brought,  Duncan  and  another  of  the 
plaintiffs,  and  two  other  persons,  filed  a  bill  in  Chancery 
against  all  the  other  plaintiffs,  to  have  the  accotmts  taken 
under  the  authority  of  that  court,  and  to  restrain  the  pre- 
sent action.  The  defendants'  attomies  filed  this  bill,  and 
also  commenced  a  cross-action  for  an  alleged  balance  due 
to  the  defendants-  With  respect  to  Randall,  the  other  re- 
leasor, he  had  been  on  the  managing  committee,  which  was 
chosen  from  the  provisional  committee,  but  had  never  taken 
any  active  part  in  their  proceedings.  He  had  received  back 
the  guinea  on  all  the  shares  allotted  to  him,  and  executed  a 
deed,  whereby,  in  consideration  of  that  repayment,  he  did 
"  release  and  for  ever  quit  claim  unto  the  provisional  com- 
mittee of  the  company,  all  and  all  manner  of  actions,  suits, 
reckonings,  claims,  and  demands,  both  at  law  and  in  equity. 


V. 

Gandsix. 
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1846.         which  he  could,  should,  or  might  have  against  the  sidd  com- 

IllwaToiLifB    ^^^^^y  hy  reason  or  on  account  of  the  said  projected  under- 

*•  taking,  or  any  transaction,  matter,  or  thing,  in  anywise  re- 

lating  to  the  same,  but  subject  to  a  rateable  participation  in 

any  surplus  fund." 

Crompton. — This  is  a  case  involving  considerations  of  very 
great  im{)ortance.  If  any  individual  member  of  a  managing 
committee  of  a  railway  has  the  power  of  extinguishing,  by 
means  like  these,  the  claims  of  the  shareholders  against  per- 
sons whose  misconduct  has  occasioned  the  failure  of  the 
undertaking,  the  most  mischievous  consequences  will  follow. 
"With  respect  to  the  releasor  Bandall,  he  had  no  beneficial 
interest  whatever  in  the  concern  at  the  time  of  this  release, 
but  stood  in  the  situation  of  a  mere  trustee ;  and  a  trustee 
will  not  be  allowed  to  exercise  his  mere  legal  rights  to  bar 
those  of  others  who  are  beneficially  interested.  And  in 
FfuUips  V.  Clagett{a)y  Parke,  B.,  said:  "Perhaps  it  may 
not  be  correct  to  say,  that,  in  all  cases  in  which  a  party  has 
an  interest,  he  may  release.  It  is  correct  to  say,  that,  if  he 
has  parted  with  all  interest,  he  cannot  release."  But  all  the 
authorities  shew,  that  where  the  release  was  fraudulent  and 
colourable,  the  Court,  in  the  exercise  of  its  equitable  juris- 
diction, will  set  aside  the  plea ;  and  here  the  facts  disclosed 
in  the  affidavits  manifestly  shew  that  such  was  the  case.  It 
is  plun  enough,  that  Duncan  was  acting  merely  as  the  agent 
and  for  the  benefit  of  the  defendants.  He  retains,  at  all 
events,  only  a  very  small  portion  of  his  original  interest  in 
the  concern ;  indeed,  it  is  matter  of  inference  only  that  he 
is  still  entitled  to  any  shares.  With  respect  to  Randall, 
who  has  no  interest  whatever,  the  fraud  is  clear :  and  if  it 
be  established  as  to  one  of  the  releasors,  as  this  is  a  joint  re- 
lease, the  fraud  vitiates  it  altogether.   There  is  sufficient  on 


(a)  11  M.  &  W.  84. 


Rawbtornb 
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the  affidavito^  at  all  events^  to  call  upon  these  parties  for  an         1846. 
explanation  of  their  acts. 

Pollock^  C.  B. — I  think  there  should  be  no  rule.  One 
of  these  releasors,  undoubtedly,  had  no  interest  which  would 
entitle  him  to  release  the  action ;  but  the  other  had.  No 
doubt  this  is  the  case  of  an  exercise  of  a  strict  legal  right, 
in  a  manner  very  mischievous  and  injurious  to  the  other 
phdntif&y  and  for  which  the  parties  may,  perhaps,  be  re- 
sponsible to  another  tribunal;  but  we  have  no  power  to 
interfere,  if  there  be  the  smallest  right  or  real  interest  on 
which  the  release  may  operate  at  law.  If  the  plaintiff 
Duncan  is  not  suing  altogether  on  behalf  of  the  other 
plaintiffs — if  he  be  not  a  mere  name — the  release  by  him  is 
effectual,  and  we  ought  not  to  interfere.  A  court  of  law 
has  no  machinery  for  working  out  the  equities  of  these  con- 
flicting interests.  In  truth,  this  application  is  neither  more 
nor  less  than  a  bill  in  equity,  to  discover  whether  Duncan 
is  or  is  not  still  interested  in  the  concern. 

Parke,  B. — I  am  of  the  same  opinion.  .The  case  of 
PhilKps  V.  Claffett,  which  has  been  referred  to  by  Mr. 
CromptoHy  lays  down  the  rule  of  law  on  this  subject.  We 
cannot  interfere  to  prevent  the  defendants  from  pleading 
this  release,  unless  a  clear  case  of  fraud  between  them  and 
the  releasors,  to  the  prejudice  of  their  co-plaintiffs,  be  made 
out,  or  unless  it  be  shewn  that  the  release  was  executed  by 
persons  who  were  suing  as  mere  trustees,  having  no  real  in- 
terest in  the  subject-matter  of  the  action.  But  so  long  as  a 
person  has  shares  in  such  an  undertaking,  he  has  an  interest, 
which,  however  small  it  be,  is  sufficient  to  enable  him  to 
release  an  action  in  which  he  is  a  plaintiff;  and  the  case  is 
quite  different  from  the  familiar  one  of  assignor  and  assig- 
nee, in  which  the  Courts  for  the  first  time  interposed  in  this 
way.  The  plaintiff  Duncan  still  holds  fifty  shares  in 
this  undertaking,  and  is  therefore  entitled  at  law  to  release 
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1846. 


Rawbtobns 

V. 

Gandsll. 


the  claim  of  the  company,  subject  to  his  responsibility  to  his 
co-partners  for  so  doing.  It  is  not  shewn  upon  these  affida- 
vits that  he  ever  agreed  with  the  other  plaintiffs  not  to  re- 
lease the  action ;  it  is  shewn,  indeed,  that  he  agreed  that 
the  demand  should  be  enforced  in  his  name,  but  that  cannot 
prevent  him  from  executing  a  release  to  the  defendants,  if 
he  thinks  fit  In  the  common  case  of  two  co-plaintiffs 
equally  interested,  if  one  of  them  thinks  fit,  out  of  pure 
friendship  to  the  defendant,  to  release  the  action,  the  Court 
cannot,  on  that  account,  interfere  to  set  the  release  aside. 
In  the  present  case,  it  seems  to  me  that  Mr.  Cromptan  has 
not  made  out  such  a  case  as  to  induce  us,  sitting  in  a  court 
of  law,  to  interfere  by  virtue  of  our  equitable  jurisdiction. 
His  remedy  is  by  a  bill  in  equity. 


BoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 


April  18. 

The  defendant 
giTe  Uie  pUin- 
tiff,  a  broKer 
on  the  Stock 
Exchange,  an 
order  to  par- 
chase  for  him 
fifty  thorn  in  a 


Mitchell  v.  Newhall. 

JL/EBT  in  the  sum  of  £150,  for  the  value  of  shares  in  the 
**  Belgian  Eastern  Junction  Kailway  Company,"  and  in 
2/.  IO5.  for  commission.  Plea,  nunquam  indebitatus,  and 
issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  in 
SS^'?'' At  Lon^Jon  J^r  Hilary  Term,  it  appeared  that  the  plaintiff, 
that  time  no       ^ho  was  a  Stockbroker,  had  been  employed  by  the  defend- 

•Aare«ofthe  n     1  .  /.y.       1  «. 

Company  were  ant  to  purchase  for  him  "  fifty  shares  m  the  above  railway, 
the  foiS^  '  The  defendant  was  a  stranger  to  the  Stock  Exchange.  The 
SrS^*  ct    P^^**ff  purchased  for  the  defendant  a  letter  of  allotment  for 

aathorised  its 

establishment ;  bat  ieitert  of  allotment  for  shares  were  then,  according  to  the  evidence  of 
persons  on  the  Stock  Exchange,  commonly  boaght  and  sold  in  the  market  as  shares.  The 
plaintiff  bonght  for  the  defendant  a  letter  of  allotment  for  fifty  shares  i—Held,  that  a  jorj 
might  well  find  that  this  was  a  good  execution  of  the  order. 
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fifty  shares,  for  which  he  paid  £150.     At  the  time  of  the         1846, 
purchase,  there  were  no  sharesj  properly  so  called,  of  this     Mitchell 
railway  company   in  the  market,  nor  could  any  be  issu-  *• 

•  /»  •  "^  K  w  HALL* 

ed  or  transferred,  until  an  "  act  of  concession "  for  the 
establishment  of  the  company  should  be  granted  by  the 
Belgian  Government  The  secretary  of  the  Stock  Exchange^ 
and  other  persons  conversant  with  the  business,  stated  that 
letters  of  allotment  of  this  company  were  commonly  bought 
and  sold  in  the  market  as  shares.  The  defendant  refused 
to  accept  the  letter  of  allotment,  and  thereupon  this  action 
was  brought  against  him.  The  Lord  Chief  Baron  left  it 
to  the  jury  to  say  what  was  the  nature  of  the  direction 
given  by  the  defendant  to  the  plaintiff;  whether  he  was  at 
once  to  purchase  that  which  in  the  Stock  Exchange  passed 
for  shares,  namely,  a  letter  of  allotment,  or  whether  he  was 
to  wait  until  shares  were  issued,  before  he  executed  the 
order.     The  jury  found  for  the  plaintiff. 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  An  order  to  a  broker  to  purchase  shares  in  a 
railway  cannot  be  construed  as  an  autliority  to  purchase  a 
mere  letter  of  allol  ment,  which  may  be  of  no  value  whatso- 
ever, and  which,  at  most,  only  gives  the  purchaser  a  con- 
tingent right  to  receive  shares  at  some  future  period.  This 
was  an  express  and  unambiguous  order  to  buy  shares,  and 
is  not  to  be  qualified  or  explained  away  by  evidence  of 
some  understanding  existing  respecting  this  railway  com- 
pany on  the  Stock  Exchange,  of  which  the  defendant  had 
no  knowledge. 

Pollock,  C.  B. — I  think  there  ought  to  be  no  rule  in 
this  case.  Persons  who  employ  members  of  the  Stock 
Exchange  to  transact  business  of  this  kind  for  them,  must 
be  bound  by  its  rules,  and  therefore  the  defendant  cannot 
avail  himself  of  his  supposed  ignorance  of  the  mode  of  busi- 
ness on  the  Stock  Exchange.     Here  the  secretary  proved 
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that  letters  of  allotment  were  commonly  bought  and  sold  as 
shares  in  this  company.  The  question  was  as  to  the  nature 
of  the  authority  given  to  the  broker ;  he  had  receiyed  an 
order  from  the  defendant  to  purchase  for  him  something, 
and  it  was  for  the  jury  to  say  what. 

BoLFE,  B. — I  am  of  the  same  opinion.  It  is  clear  that 
it  was  a  question  for  the  jury  to  determine  whether  the 
order  to  purchase  had  reference  to  that  which  alone  could 
be  bought  at  the  time,  or  whether  it  was  an  order  to  pur- 
chase at  a  future  time,  when  an  act  of  the  Belgian  Govern- 
ment should  have  been  passed,  which  would  authorise  the 
transfer  of  shares  in  this  particular  undertaking. 


Platt,  B.,  concurred. 


Rule  refused. 


April  IQ. 


Cromer  and  Others  v.  Churt. 
X  HIS  cause  came  on  for  trial  at  the  summer  assizes  in 


Where  a  Tcr- 

bj  oonaent  for  1845,  when  a  verdict  was  taken  by  consent  for  the  plaintiffs, 
Nw'pri^**  subject  to  the  award  or  certificate  of  a  barrister,  to  be  made 
sabject  to  the     or  given  before  the  expiration  of  the  first  four  days  of  the 

certificate  of  a  -^j.  i      i  n^  •  i  i  i        •        /. 

barrister,  to  be  next  Michaelmas  lerm,  with  power  to  enlarge  the  time  for 
SucSrSgMi-  naaking  his  award  or  certificate.  The  arbitrator  duly  enlarged 
chadmasTerm,  the  time  until  the  first  day  of  this  term,  and  on  the  29th  of 

with  power  to  .  . 

enlarjfcthe  March  last  he  gave  his  certificate,  thereby  directing  that 
it;  and  he  en-  the  vcrdict  should  stand  for  a  smaller  amoimt  than  it  was 
S?Ae'foU^-*  t^®^  ^or  ^t  the  trial  On  the  production  of  this  certificate 
^g  Easter  to  the  associate,  he  delivered  the  postea  to  the  plaintiffs' 
the  month  of      attorney ;  and  on  the  7th  of  April  the  plaintiff  signed  final 

March  ga^e  hit   •    j  . 

certificated!,    judgment 

recting  that  the 

verdict  ihoald  atand  for  a  finaller  amoimt  i—Held,  that  final  judgment  might  be  signed  imme- 
diatdj  on  the  entry  of  this  yerdict  upon  the  postea,  and  that  the  plaintiff  was  not  bound  to  wait 
until  after  the  expiration  of  the  four  first  days  of  Easter  Term. 
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Jerms  had  obtained  a  rule  to  shew  cause  why  the  judg-         1846. 
ment  should  not  be  set  aside  for  irregularity,  on  the  ground 
that  the  plaintiff  was  not  entitled  to  sign  judgment  until  the 
expiration  of  the  four  first  days  of  term  after  the  giving  of 
the  certificate. 

Martin  and  fVilles  now  shewed  cause. — By  Reg.  Gen. 
H.  2  Will.  4,  No.  67,  final  judgment  may  be  signed  at  any 
time  after  four  days  from  the  return  day  of  the  distringas. 
In  point  of  form,  therefore,  this  judgment  is  perfectly  re- 
gular :  Ames  v.  Lettice  (a),  Mason  v.  Clarke  (b) ;  and  the  only 
question  is,  whether  the  circumstance  of  the  verdict  having 
been  finally  entered  in  piu^uance  of  the  certificate  of  an 
arbitrator,  given  at  a  later  period,  makes  any  difference  in 
the  case.  Now  the  verdict  directed  by  the  certificate  is  to 
be  considered  in  all  respects  as  the  verdict  of  the  jury,  and 
may  accordingly  be  immediately  entered  upon  the  record. 
The  amount  certified  becomes  the  verdict  of  the  jury,  as 
given  in  Michaelmas  Term.  There  is  no  case  directly  in 
point,  but,  by  analogy,  the  practice  and  the  cases  favour  the 
plaintiffs'  view.  In  Little  v.  Newton  (c),  the  cause  and  all 
matters  in  difference  were  referred  by  agreement;  the 
award  directed  that  the  costs  of  the  cause  and  of  the  award 
should  be  paid  by  the  defendant ;  and  the  Court  of  Common 
Pleas  held  that  the  plaintiff  was  entitled  to  have  these  costs 
taxed  at  once,  without  waiting  for  the  expiration  of  the 
time  during  which  the  defendant  might  move  to  set  a^de 
the  award.  In  HobdeU  v.  Miller  (d),  an  opinion  was  inti- 
mated inconsistent  with  the  subsequent  decision  in  Little  v. 
Newton;  but  Mr,  Seijt  Manning,  in  a  note  to  the  latter 
case  {e\  observes,  "  Neither  of  these  cases  was  founded  on 
the  Stat  9  &  10  Will.  3,  c.  15 ;  and  where  the  reference  is 


(a)  6  M.  &  W.  216  {d)  2  Scott,  N.  R.,  103. 

(b)  1  Dowl.  P.  C.  288.  (e)   1  Man.  &  G.  97a 

(c)  1  Man.  &  G.  978. 
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1846,  under  the  general  authority  of  the  Court  at  common  law, 
there  is  no  time  absolutely  fixed  for  moving  to  set  aside  the 
award,  though  it  is  usually  required  that  the  application  be 
made  within  the  statutable  time ;''  and  in  another  note  he 
says  (a),  "  It  would  be  a  novel  objection  to  the  issuing  of  a 
fieri  facias  on  a  judgment,  that  the  twenty  years  allowed  by 
10  &  11  WiU  3,  c.  14,  for  bringing  a  writ  of  error  on  that 
judgment,  had  not  elapsed.'' 

Jervis,  contnL — The  arbitrator  here  had  power,  in  the  al- 
ternative, to  award  or  to  certify,  and  to  enlarge  the  time  for 
doing  so.  This  latter  power  gave  him,  by  implication,  all 
the  consequences  of  such  a  power ;  and  it  follows  that  the 
verdict  cannot  be  considered  as  being  given  until  it  is  en- 
tered on  the  record  pursuant  to  the  certificate  ultimately 
given  by  him.  No  doubt  the  certificate  is  no  more  than  an 
instruction  to  the  oflScer  to  enter  the  verdict ;  and  it  is  the 
same  as  if  the  jury  had  deliberated  upon  their  verdict  until 
after  the  return-day  of  the  distringas.  Suppose  the  cause 
were  tried  after  the  return-day  of  the  distringas,  and  the 
jury  deliberated  until  the  next  day ;  is  the  party  in  such  a 
case  to  be  deprived  of  the  four  days  after  verdict,  in  which 
to  move  to  set  it  aside  ?  It  was  decided,  in  Cheetham  v. 
Sturtevant  {b\  that  where  a  cause  was  tried  in  term  by  ad- 
journment, the  trial  was  regular,  although  the  time  for  the 
return  of  the  distringas  had  expired.  Suppose  the  jury  de- 
sired to  have  a  view  of  the  premises  to  which  the  action 
related,  and  agreed  that  they  did  not  give  their  verdict  until 
the  next  assizes ;  could  the  party  sign  judgment  instantly  ? 
Or  suppose  the  assizes  run  into  the  term,  is  not  the  losing 
party  equally  to  have  his  four  days  for  moving  ?  Little  v. 
Newton  was  the  case  of  an  awards  which  is  quite  different 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
(a)  1  Man.  &  G.  980.  {b)  12  M.  &  W.  615. 
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discharged.  The  question  is  shortly  this,  whether  the  ver-  1846. 
diet  is  to  be  considered  as  given  at  Nisi  Prius,  or  at  the 
time  of  the  certificate.  In  point  of  form,  it  is  clear  it  is  a 
verdict  given  at  the  time  when  it  is  taken  from  the  mouth  of 
the  foreman  of  the  jury.  It  is  taken  subject  to  alteration ; 
but  when  that  alteration  is  made,  it  dates  back  to  the  time 
when  it  was  taken.  If  it  were  otherwise,  the  plaintiff  might 
in  the  meantime  elect  to  be  nonsuited,  which  it  is  clear  he 
could  not  do.  I  know  of  no  test  that  can  be  applied,  which 
would  lead  us  to  any  other  conclusion  than  that,  for  all 
purposes  of  form,  the  verdict  is  given  at  Nisi  Prius,  when 
it  is  agreed  upon,  subject  to  subsequent  alteration.  Then, 
in  substance,  what  reason  is  there  for  introducing  any  new 
rule  from  any  supposed  analogy  ?  There  is  always  a  judge 
sitting,  by  application  to  whom  any  injustice  may  be  pre- 
vented. It  appears  to  me,  therefore,  that  the  verdict  is  to 
be  considered  as  having  been  given  at  Nisi  Prius ;  that  what 
has  since  been  done  relates  back  to  that  time ;  and  that  the 
certificate  was  a  mere  completion  of  the  verdict  really  deli- 
vered at  Nisi  Prius. 

BoLFE,  B. — I  am  of  the  same  opinion.  When  the  verdict 
is  reduced  by  the  certificate  of  the  arbitrator,  it  is  the  same 
as  if  it  had  originally  been  given  for  the  sum  he  names. 
Suppose  he  thought  the  sum  originally  given  the  right  sum; 
all  then  remains  unaltered.  If  it  is  suggested  that  there  is 
any  hardship  in  the  party's  being  deprived  of  his  four  days 
for  moving,  the  answer  is,  that  the  parties  have  agreed  to  a 
state  of  things  which  shuts  them  out  from  that  benefit,  by 
agreeing  that  the  arbitrator  should  certify  within  a  certain 
time,  but  not  at  any  particular  moment ;  and,  as  my  Lord 
has  said,  there  is  always  a  judge  sitting,  who  will  interfere 
if  the  special  circumstances  of  the  case  require  it. 

Platt,  B. — There  are  several  modes  of  proceeding  on 

VOL.  XV.  Y  M.  W. 
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this  certificate :  here  the  parties  choose  to  proceed  upon  it 
as  a  verdict,  with  all  its  consequences.  When  is  that  ver- 
dict pronounced  ?  When  it  appears  by  the  record  to  have 
been ;  and  we  cannot  go  out  of  the  record  merely  because^ 
at  the  time  it  was  in  fact  delivered,  instructions  were  given 
to  enter  it  in  a  particular  manner.  Nor  is  there  any  real 
hardship ;  because,  as  socm  as  notice  of  taxation  is  given,  the 
party  may  apply  to  the  equitable  jurisdiction  of  a  judge  at 
chambers  to  restrain  the  proceedings.  We  must  take  it 
that  the  parties  have  agreed  to  the  verdict  with  all  its  cir- 
cumstances. Their  consent  gets  rid  of  the  analogy  which 
has  been  drawn  from  the  case  of  Cheetham  v.  Stwrtevant. 


Bule  discharged. 


April  21.      Hutchinson  v.  The  Manchester,  Burt,  and  Bossendals 

Railway  Company. 


X  HIS  was  an  action  of  debt,  to  recover  from  the  Railway 
Company,  under  the  159th  section  of  their  act  of  Parliament, 


Arailwtyact 

SroTided,  that 
I  case  of  re- 
Aisal  b  J  the 

ownen  of  lands  required  for  the  railway,  to  accept  the  purchase -money,  or  compensation 
•warded  by  a  jary,  &o.,  the  money  might  be  deposited  in  the  Bank  of  England,  to  the  credit 
of  the  partiei  interetted  in  the  anda,  in  the  name  of  the  Accoantant> General  of  the  Court  of 
Chancery.  The  Company  were  prohibited  from  entering  on  lands  without  consent,  till  payment, 
or  deposit  in  the  Bank,  cf  the  purchase  money  or  compensation.  Another  clause  enacted,  that 
if  the  Company  should  wilfully  enter  upon  and  take  possession  of  any  lands  without  consent, 
or  without  hsTrng  made  sudi  payment  or  deposit,  they  should  forfeit  to  the  party  in  possession  m 
penalty  of  jf  10,  to  be  recotered  before  justices  ;  and  if  they  should,  after  conviction  in  such 
penalty,  or  after  notice  firom  the  party  in  possession,  continue  in  unlawful  potsetnon  of  such 
lands,  they  should  be  liable  to  forfeit  x25  a  day,  to  be  recoverable  by  action :  Proviso,  that  no- 
thing therein  contained  should  subject  the  Company  to  the  payment  of  any  such  penalties  as 
albresaid,  if  they  shoold  bonA  fids,  and  without  collusion,  have  paid  or  depo9iied  the  compen- 
lation  agreed  or  awarded  to  be  paid  for  such  lands,  to  any  person  whom  they  might  reason- 
ably beUere  to  be  entitled  to  the  lands,  though  he  were  not  legally  entitled  thereto.  The 
Company,  bonA  flde,  and  without  collusion,  took  posses:tion  of  lands  in  respect  of  which  com- 
pensation had  been  awarded  by  a  jury  under  the  act,  after  they  had  deposited  the  amount 
thereof  in  the  Coort  of  Chancery,  to  the  credit  of  the  plainti£f,  the  person  in  possession,  but 
without  having  performed  certain  conditions  precedent  to  their  right  so  to  deposit  it,  and  re- 
tained such  possession  after  notice: — Heldf  that  they  were  protected  by  the  proviso  from  lia- 
UUty  to  the  penalty  of  £2b  a  day  :  Held,  also,  that  the  word  *'  wilfully,''  in  the  above  claose, 
applied  only  to  the  i&nt  brandi  of  it. 
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the  8  Vict  c.  ix,  penalties  for  unlawfully  continuing  in  poo^  184d. 
session  of  land  of  the  plaintiff.  The  act  empowers  the  Com-*  Huroimfsoir 
pany  to  enter  upon  and  take  lands  for  the  purposes  of  the  raiU  ^  tZvm*m 
way,  subject  as  therein  mentioned.  By  sect  169,  in  case  of  9tn.rf4M 
difference  as  to  the  value  of  or  interest  in  the  lands,  the  Eai&wayG#. 
amount  of  compensation  to  be  paid  to  owners  or  persons  inte^ 
rested  is  to  be  determined  by  a  jury.  By  sect  153,  in  case  of 
refusal  to  accept  the  purchase-money  or  compensation,  or  of 
failure  to  make  out  a  title  to  the  lands,  &c,  the  money  may 
be  deponted  in  the  Bank  of  England,  to  the  credit  of  the 
parties  interested  in  the  lands,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of  Chan- 
cery. Then  sect  158  provides,  that  the  Company  ^'dudl 
not,  except  by  consent  of  the  owner  and  occupier,  enter 
upon  any  lands  which  shall  be  required  to  be  purchased  or 
permanently  used  for  the  purposes  of  this  act,  until  th«y 
shall  either  have  paid  to  every  party  having  an  interest  in 
such  lands,  or  deposited  in  the  Bank  of  England,  in  ihib 
manner  herein  mentioned,  the  purchase-money  or  compeii* 
sation  agreed  or  awarded  to  be  paid  to  such  parties  rcH 
spectively  for  their  respective  interests  therein :  Provided 
always,  that,  for  the  purposes  merely  of  surveying  and 
taking  levels  of  such  lands,  it  shall  be  lawful  for  the  Com- 
pany to  enter  upon  the  same  without  the  previous  consent 
of  the  owners,  making  compensation  for  any  damage  there- 
by occasioned  to  the  owners  or  occupiers  of  such  lands.** 
Sect  159  enacts,  that,  "if  the  Company,  or  any  of  their 
contractors,  shall,  except  as  aforesaid,  wilfully  enter  Qpcm 
and  take  possession  of  any  lands  which  shall  be  required  to 
be  purchased  or  permanently  used  for  the  purposes  of  this 
act,  without  such  consent  as  aforesaid,  or  without  having 
made  such  payment  or  deposit  as  aforesaid,  the  ^Company 
shall  forfeit  to  the  party  in  possession  of  such  lands  the  som 
of  £10,  over  and  above  the  amount  of  any  damage  done  to 
such  lands  by  reason  of  such  entry  and  taking  possession  as 
aforesaid ;  such  penalty  and  damage  respectively  to  be  re- 

y2 


316  CASES  IN   THE   EXCHEQUER, 

18^6.         covered  before  two  justices,  &c  ;  and  if  the  Company,  or 

Hutchinson    ^^  contractors,  shall,  after  conviction  in  such  penalty,  or 

^'  after  notice  from  the  party  in  possession  of  such  lands,  con" 

Burt,  and     tinue  in  unlawful  possession  of  any  such  lands,  the  Company 

RikiLWAT  Co.  ®^*^  be  liable  to  forfeit  the  sum  of  J625,  for  every  day  they 

or  their  contractors  shall  so  remain  in  possession  as  afore- 
said, such  penalty  to  be  recoverable  by  the  party  in  posses- 
sion of  lands,  with  full  costs  of  suit,  in  any  of  the  superior 
courts :  Provided  always,  that  nothing  herein  contained  shall 
be  held  to  subject  the  Company  to  the  payment  of  any 
such  penalties  as  aforesaid,  if  they  shall  bon&  fide,  and  with- 
out collusion,  have  paid  or  deposited  the  compensation  agreed 
or  awarded  to  be  paid  in  respect  of  the  said  lands,  to  any 
person  whom  the  Company  may  have  reasonably  believed 
to  be  entitled  thereto,  although  such  person  may  not  have 
been  legally  entitled  thereta" 

At  the  trial  of  the  cause,  before  Coleridge,  J.,  at  the  last 
assizes  at  Liverpool,  it  appeared  that  compensation  had  been 
awarded,  by  a  jury  summoned  under  the  act,  to  the  plain- 
tiff who  was  the  lessee  for  years,  under  the  Earl  of  Derby, 
of  lands  which  were  required  by  the  Company  for  the  pur- 
poses of  the  railway.  The  Company,  without  first  calling 
upon  the  plaintiff  to  accept  such  compensation,  or  to  make 
out  a  title  to  the  lands,  paid  the  money,  under  the  advice  of 
counsel,  into  the  Bank  of  England,  to  the  credit  of  the 
plaintiff,  and  took  possession  of  the  lands.  The  plaintiff 
brought  an  ejectment  against  them,  and  recovered  in  that 
action  (a) ;  but  the  Company  subsequently  tendered  to  the 
plaintiff  the  amount  of  the  compensation-money,  which  he 
refused  to  accept,  and  thereupon  they  again  paid  it  into  the 
Bank  to  his  credit,  and  retained  possession  of  the  lands 
notwithstanding  after  notice  to  deliver  them  up.  The  jury 
found  that  the  defendants  had  acted  bon&  fide,  and  without 
collusion;  and  the  learned  Judge,  being  of  opinion  that  the 

(a)  See  U  M.  &  W.  787. 
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word  "wilfully,"  in  sect.  159,  applied  to  the  unlawftdly         1846. 
continuiDg  in  possession  after  notice,  as  well  as  to  the  former    uuTCHiNgoN 

branch  of  the  clause,  directed  a  verdict  for  the  defendants.  „      ^' 

Mamchbstbr, 

— On  the  20th  of  April,  Buby,  and 

R088ENOAL« 

Railway  Co. 
Knowles  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  learned  Judge  was  wrong  in  holding  that 
the  word  "  wilfully,"  in  the  first  branch  of  the  159th  sec- 
tion, applies  to  the  whole  clause.  Two  matters  are  sepa- 
rately provided  against  by  that  clause:  first,  the  wilfully 
entering  upon  and  taking  possession  of  lands,  without  con- 
sent, or  without  having  made  such  payment  or  deposit  as  is 
before  mentioned,  in  which  case  the  company  are  liable  to 
forfeit  to  the  party  in  possession  a  sum  of  £10  beyond  the 
damage  done,  to  be  recovered  before  two  justices ;  second- 
ly, the  continuing  in  unlawful  possession  of  snch  lands,  after 
such  conviction,  or  after  notice,  which  renders  them  liable 
to  a  penalty  of  £25  a  day.  Then  the  proviso  at  the  end 
of  the  clause  applies  only  to  the  particular  case  of  adverse 
claimants.  If  the  company  act  bond  fide,  and  without  col- 
lusion, in  the  case  of  conflicting  claims,  and  really  mistake 
the  true  owner,  the  proviso  protects  them.  It  applies  only 
to  cases  of  payment  to  a  wrong  party,  not  to  the  case  of  a 
payment  into  the  Bank  to  the  credit  of  the  party  who  is  the 
acknowledged  owner  of  the  land.  But,  even  if  the  word 
"  wilfully ''  is  to  be  held  to  extend  to  the  second  class  of 
penalties  mentioned  in  the  section,  its  legal  meaning  is  no 
more  than  "  purposely,"  without  reference  to  bona  fides  or 
collusion :  Regina  v.  Price  (a).  The  defendants,  therefore, 
were  liable  to  the  plaintiff  in  penalties  for  designedly  con- 
tinuing in  unlawful  possession  of  the  land  after  notice, 
though  they  may  have  acted  with  good  faith.  A  party 
who  trespasses  upon  land  after  notice  not  to  do  so,  is  held 
to  be  a  wilful  trespasser  within  the  meaning  of  the  stat.  8 
&9  Will.  3,  c.  11,  s.  4. 

(a)  2  Ad.  &  E.  727. 
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1846.  Pollock,  C.  B. — We  are  all  of  opinion  that  the  word  "  wil- 

HvTCBiNsoir    fully  "  does  not  override  the  whole  of  the  159th  section,  but 
--      ••  applies  only  to  the  first  part  of  it.  With  respect  to  the  mcan- 

Bumr,  AKD  ing  of  the  proviso,  we  have  at  present  considerable  doubt. 
Railwat  Co.  It  is  impossible  to  give  it  a  strictly  grammatical  construc- 
tion, for  the  word  "  deposited "  stands  alone,  and  uncon- 
nected with  any  thing  else.  We  must,  therefore,  endeavour 
to  ascertain  the  probable  meaning  of  the  Legislature.  Now 
two  of  its  objects  are  plain:  first,  to  make  the  payment  of 
the  price  of  the  land  a  condition  precedent  to  the  entry  of 
the  company  upon  it,  with  the  view  to  protect  the  public 
from  the  grievous  injuries  they  would  sustain  if  the  com- 
pany were  to  take  land  without  giving  value  for  it;  secondly, 
to  protect  the  company  in  all  cases  in  which  they  bon&  fide 
pay  the  price,  or  make  the  deposit  before  they  take  posses- 
sion; and  accordingly  this  proviso  is  inserted  for  their 
benefit;  and  whatever  may  be  the  meaning  of  the  word 
"deposited,"  I  think  it  ought  to  extend  to  protect  the 
company  in  a  case  like  this,  of  an  erroneous  deposit,  made 
bon&  fide  and  without  collusion.  We  wish,  however,  to 
speak  to  the  learned  Judge  who  tried  the  cause  before  we 
pve  our  judgment. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  have  conferred  with  my 
Brother  Coleridge  upon  this  case,  and  there  will  be  no  rule. 
We  are  all  of  opinion  that  the  proviso  in  the  159th  section 
cannot  be  read  precisely  as  it  stands.  We  must  give  it 
some  sensible  construction ;  and,  so  dealing  with  it,  we  are 
of  opinion  that  the  section  does  not  apply  in  this  case,  the 
company  having,  bona  fide  and  without  collusion,  deposited 
the  purchase-money  for  the  benefit  of  the  plaintiff*.  Sections 
like  this,  which  may  be  justly  called  a  penal  enactment, 
ought  to  be  strictly  construed;  but  a  proviso,  which  has 
the  effect  of  saving  parties  from  the  consequences  of  a 
penal  enactment,  should  be  liberally  construed.    It  appears 


^ 


EABTER  TEBM^   9  VICT.  819 

to  U8  that  this  case  is  not  within  the  mischief  which  the  ^^^« 

Legislature  intended  to  guard  against,  and  that  we  ought  Hutcbinson 

so  to  read  the  i59th  section  as  to  bring  the  company,  in  u^^qhw 

this  instance,  within  the  protection  of  the  proviso  at  the  ^ury,  and 

*  *■  ROSSBNDALS 

end  of  it.  Railway  Co. 

Rule  refused. 


Gathercole,  Clerk,  v.  Miall.  Aoril23. 

1  HIS  was  an  action  for  a  libel,  published  in  a  newspaper  The  conduct 
called  ''  The  Nonconformist,"  on  the  7th  of  January,  1846-  ^^tTTtte 
It  was  of  great  length,  and,  in  the  main  part  of  it»  had  clei^pTmanofa 
reference  to  circumstances  connected  with  the  establish-  charitable  so- 
ment  and  management  of  a  clothing  society  or  dub,  esto-  ptlSSh'^^from 
blished  in  the  parish  of  Chatteris,  in  the  Me  of  Ely,  (a  t^*  benefit,  of 

^    ,    ,  \  ^  "^     ^      which  Dissent- 

large  parish,  containing  about  5000  inhabitants),  under  the  ere  are  by  hii 

auspices  of  the  plaintiff,  the  vicar  of  that  parish  ;  from  the  cloded,  is  not 
benefits  of  which  it  complained  that  Dissenters  were  ex-  je^ ofpubKc'*' 
eluded :  and  it  also  commented,  with  much  freedom  and  comment,  to 

as  to  excuse, 

severity,  on  certain  topics  introduced  by  the  plaintiff  into  under  the  plea 
his  sermons  preached  in  the  church  of  that  parish,  and  tiie^pu^ctSon 

of  untrue  and 
ii^urious  matter 
respecting  the  clergyman  in  relatioii  to  the  charity. 

Qeuere,  whether  sermons  preached  in  a  church,  but  not  published,  are  the  lawftd  subject  of 
such  public  comment. 

In  an  action  fur  a  libel  published  in  a  newspaper,  evidence  that  copies  of  the  newspaper  con- 
taining the  libel  have  been  gratuitously  circulatnl  in  the  plaintiff's  neighbourhood,  though  they 
be  not  shewn  to  have  been  sent  by  the  defendant,  the  publisher,  is  admissible  to  shew  the  extent 
of  the  circulation  of  the  paper,  and  the  consequent  injury  to  the  plaintiff. 

It  was  sought  to  prove  that  one  of  such  newspapera  had  been  sent  to  a  public  reading-room 
in  the  plaintiffs  parish,  to  which  there  were  eighty  subscriben.  The  president  of  the  reading- 
room  stated,  that  a  newspaper,  called  the  *'  Nonconformist,"  (which  was  the  name  of  that  pub- 
lished by  the  defendant),  was  gratuitously  sent  to  the  room ;  that,  from  the  glance  he  had  of 
it,  he  judged  it  contained  the  Ubel  in  question ;  that  it  remained  there  a  fortnight,  when  it  was 
taken  away  (as  he  supposed)  and  not  returned ;  that  he  had  searched  the  room  for  it,  and  be- 
lieved it  was  lost. 

HM,  first,  that  this  was  sufficient  evidence  to  shew  that  the  newspaper  sent  to  the  reading- 
room  was  one  of  the  copies  of  the  defendant's  newspaper  containing  tne  Ubel ;  secondly,  that 
this  waa  sufficient  proof  of  its  loss  to  make  secondary  evideoce  of  iti  oontaits  admissible. 
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1846.        generally  upon  his  conduct  in  respect  of  his  preaching,  and 
Oathkrcolb    ^®  management  of  the  charities  of  the  parish. 
••  The  defendant  pleaded  Not  guilty. 

At  the  trial,  before  Parker  B.,  at  the  last  assizes  at  Cam- 
bridge, the  plaintiff,  after  giving  the  statutory  evidence  of 
the  publication  of  the  newspaper,  proposed  to  shew  that  the 
particular  paper  containing  the  libel  had  been  industriously 
circulated  among  persons  in-  the  plaintiff's  neighbourhood, 
not  in  the  hahit  of  generally  taking  it  in.  This  evidence 
was  objected  to  on  behalf  of  the  defendant.  The  learned 
Judge  admitted  it ;  thinking,  that,  although  it  was  not  ad- 
missible to  aggravate  the  damages  on  the  ground  of  malice^ 
unless  the  act  of  so  circulating  the  paper  was  traced  to  the 
defendant,  it  was  admissible  to  shew  the  actual  extent  of  the 
circulation  of  the  libel,  and  the  consequent  injury  to  the 
plaintiff's  character.  Witnesses  were  then  called,  who  spoke 
to  their  having  received  that  particular  number  of  "  The 
Nonconformist"  without  having  ordered  it;  but  none  of 
them  were  able  to  produce  the  copies  they  had  so  received, 
or  to  shew  that  they  were  lost;  and  the  learned  Judge 
thereupon  rejected  the  evidence,  and  in  summing  up  de- 
sired the  jury  to  exclude  it  altogether  from  their  consider- 
ation. A  person  of  the  name  of  Brookes  was  then  called, 
who  stated  that  he  was  the  president  of  the  Chatteris 
Literary  Institution,  which  consisted  of  eighty  members; 
that  early  in  January  last  a  number  of  "  The  Noncon- 
formist "  was  brought  to  the  institution,  he  did  not  know  by 
whom,  and  left  there  gratuitously ;  that,  about  a  fortnight 
afterwards,  it  was  taken  (as  he  supposed)  out  of  the  sub- 
scribers' room  without  his  authority,  and  was  never  return- 
ed ;  that  he  had  searched  the  room  for  it,  but  had  not  foimd 
it,  and  never  knew  who  had  it ;  and  that  he  believed  it  was 
lost  or  destroyed.  The  learned  Judge,  under  these  circum- 
stances, held  that  secondary  evidence  of  the  contents  of  the 
paper  was  admissible.  The  witness  then  stated,  that  he 
believed  the  paper  he  had  spoken  of  to  have  been  a  copy  of 
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that  produced  in  evidence:  he  remembered  that  it  was  1846. 
headed  "  The  Nonconformist ; "  and,  so  far  as  he  could  ^  ^  ^^"^ 
judge  from  a  glance  at  it  at  the  time,  it  contained  the  libel-  ^^ «. 
lous  article  in  question.  The  witness  was  not  cross-ex- 
amined as  to  his  means  of  knowledge  of  the  identity  of  the 
paper,  his  evidence  being  objected  to  as  inadmissible  alto- 
gether; but  the  learned  Judge,  for  the  reason  before  stated, 
held  it  to  be  admissible.  The  counsel  for  the  defendant^ 
Byks,  Serjt.,  then  addressed  the  jury ;  and  during  his 
address,  when  contending  for  the  right  of  an  editor  of  a 
newspaper,  or  any  other  person,  to  comment  upon  the  ser- 
mons and  tone  of  preaching,  and  the  principles  on  whidi 
charities  were  administered  in  the  parish  of  Chatteris,  as 
being  subjects  open  to  public  criticism,  Parkcy  B.,  inter- 
posed, and  intimated  his  opinion  to  be,  that  '^  every  one 
has  a  right  to  conunent  upon  public  acts  of  public  servants, 
— ^ministers,  generals,  judges ;  but  not  on  the  unpublished 
sermon  of  a  clergyman :  and  that  a  sermon,  preached  by  a 
clergyman  to  his  parishioners,  is  strictly  a  private  matter, 
and  not  the  subject  of  remark." 

No  evidence  was  offered  for  the  defendant;  and  the 
learned  Judge,  in  summing  up,  directed  the  jury  in  the 
following  terms: — "  That  a  libel  is  anything  written  or 
printed,  which  from  its  terms  is  calculated  to  injure  the 
character  of  another,  by  bringing  him  into  hatred,  contempt, 
or  ridicule,  and  which  is  published  without  lawful  justifica- 
tion or  excuse.  That,  in  an  action  for  libel,  the  defendant 
may  plead  and  prove  the  truth  of  it,  or  he  may  shew,  un- 
der the  plea  of  not  guilty,  that  it  was  published  on  some 
occasion  which  excused  it.  That  every  one  has  a  right  to 
comment  on  public  acts  of  public  servants,  ministers,  gene- 
rals, judges ;  that  they  furnished  a  lawful  occasion  for  pub- 
lication ;  but  he  thought  not  on  a  sermon  preached  by  a 
clergyman  to  his  parishioners,  unless  he  published  it,  and 
therefore  offered  it  as  a  subject  for  general  criticism,  like 
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1846.        any  other  literary  work ;  that  it  was  however  quite  uime- 
J^    ^  oeaeary  to  offer  any  opinion  on  that,  because  there  was  no 

«•  evidence  at  all  of  any  sermon  which  was  the  subject  of  this 

oomment.  That  rules  which  a  clergyman  or  any  other  man 
makes  for  the  conduct  of  a  charity  which  he  establishes, 
are  not  thereby  made  a  subject  for  public  comment.  That 
no  part  of  the  libel  was  a  comment  on  anything  which  is 
public  property,  and  on  which  the  defendant  had  a  right  to 
(xmiment  as  such."  He  then  lefl  it  to  the  jury  to  say,  first, 
whether  they  thought  the  imputations  in  the  libel  were 
calculated  to  bring  the  plaintiff's  character  into  contempt 
or  not ;  and  secondly,  if  they  were,  what  was  a  fair  amount 
of  damages.  The  jury  found  for  the  plaintiff,  damages 
£200. 

Sir  Thomas  Wilder  Seijt.,  now  moved  for  a  new  trial,  on 
the  groimd  of  the  improper  reception  of  evidence,  and  of 
misdirection.  First,  there  was  no  sufficient  evidence  of  the 
loss  of  the  paper  brought  to  the  Chatteris  Literary  Institu- 
tion, to  make  Brookes'  evidence  of  its  contents  admissible. 
This  was  a  room  frequented  only  by  the  subscribers  of  the 
Institution,  limited  in  number ;  and  it  does  not  appear  how 
many  or  how  few  were  in  the  habit  of  visiting  it  about  that 
time.  Some  inquiry  should  have  been  made  amongst  them, 
or  at  least  from  the  proprietor  of  the  rooms.  It  is  not  like 
the  case  of  a  public  coffee-room,  to  which  any  number  of 
strangers  may  resort.  [Alderson,  B. — This  is  not  the  case 
of  a  title-deedy  but  of  an  old  newspaper.  Suppose  it  had 
been  the  back  of  a  letter,  must  you  ask  eighty  persons 
whether  they  have  taken  it  ?]  No  doubt  the  nature  and 
quality  of  the  document  is  to  be  considered ;  but  so  also 
must  the  importance  of  the  occasion  on  which  the  evidence 
is  offered.  If  a  man  were  on  trial  for  his  life,  would  a 
judge  have  admitted  secondary  evidence  of  a  treasonable 
paper  on  such  evidence  as  this?  and  yet,  of  course,  the 
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role  of  evidence  must  be  just  the  same  in  an  action  for  libel         1846. 
as  upon  an  indictment  for  high  treason.     What  reason  was    q^thbrcole 
there  for  believing  that  this  paper  was,  in  fact,  lost  or  de-  •• 

stroyed  ?     The  greater  probability  was,  that,  if  it  contam- 
ed  such  an  article,  it  was  taken  away  to  be  preserved. 

Secondly,  there  was  no  sufficient  evidence  to  go  to  the 
jury,  that  the  paper  left  at  the  Literary  Institution  was 
a  copy  of  the  particular  number  of  the  "  Nonconformist  * 
which  contained  the  libel.  All  that  the  witness  said  was, 
that  it  was  headed  "  The  Nonconformist;"  and,  from  a 
glance  at  it,  that  he  judged  it  contained  the  libellous  article. 
That  does  not  shew  that  it  was  a  Nonconformist  newspaper 
purporting  to  be  published  by  the  defendant.  The  mere 
fact  of  the  heading  being  the  same  can  be  no  evidence 
against  him  as  the  publisher.  [Pollock,  C.  B. — ^You  have, 
besides,  the  opinion  of  the  witness  that  it  was  the  same 
paper.  Besides,  there  was  no  cross-examination  as  to  its 
contents ;  it  was  almost  taken  for  granted  that  it  was  the 
same  paper.]  It  was  received  as  evidence  of  the  contents  of 
a  paper  published  by  the  defendant.  [Parke,  B. — Bather 
as  evidence  of  the  copy  of  a  newspaper  of  which  he  is 
proved  by  the  regular  statutory  evidence  to  be  the  printer 
and  publisher.]  The  object  being  to  shew  a  circulation  of 
the  paper  at  a  particular  place,  in  order  to  influence  the 
damages,  the  evidence  given  in  this  case  will  not  bear  the 
test  of  legal  examination. 

Thirdly,  this  particular  paper  was  not  at  all  shewn  to 
have  been  sent  to  the  Institution  by  the  defendant,  and  may 
have  been  brought  there  by  some  person  altogether  uncon- 
nected with  him;  it  was,  therefore,  wrongly  received  as 
evidence  of  the  extent  of  the  damage  done  by  him.  The 
extended  circulation  is  not  his  act:  the  injury  consequent 
upon  it  is  not  attributable  to  him.  The  party  who  brought 
it  there  is  the  party  responsible  for  any  damage  the  plaintiflP 
received  by  that  act.     [Parke,  B. — Suppose  the  plaintiff 
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1846.         published  a  thousand  copies,  and  one  were  to  find  its  way, 
Q      ^  by  the  hand  of  a  third  person,  to  the  reading-room  of  a  de- 

^'  bating  society,  would  not  that  be  evidence  to  shew  the  ex- 

tent of  the  mischief  done  by  the  publication  to  the  plain- 
tifi^s  character  ?]  Then^  if  that  be  so,  if  a  man  writes  and 
publishes  a  libel  to  A.,  he  is  responsible  for  all  the  damage 
that  may  arise  by  the  exhibition  of  that  libel  by  A.  to  B., 
by  B.  to  C,  and  so  on  to  the  end  of  the  alphabet  [Parke, 
B. — My  observation  refers  only  to  the  case  of  a  newspaper, 
which  is  published  expressly  for  general  circulation.  Surely 
the  proprietor  of  a  newspaper,  with  a  very  large  circulation, 
is  to  be  visited  with  larger  damages  for  a  libel  published  in 
it,  than  one  of  more  limited  circulation.] 

The  next  question  arises  upon  the  direction  of  the  learn- 
ed Judge  to  the  jury.  And  first,  with  respect  to  that  part 
of  the  libel  which  comments  upon  the  plaintifi^s  mode  of 
preachinff,  the  observation  of  the  learned  Judge,  during  the 
address  of  the  defendant's  counsel  to  the  jury,  was  calcu- 
lated to  influence  him  in  the  defence  he  might  make  by 
evidence,  and  in  that  view  had  an  important  bearing  on  the 
issue  of  the  cause.  It  may  have  been,  that  by  reason  of 
that  very  observation  no  evidence  was  given  of  any  sermon 
preached  by  the  plaintiff.  IFuUock,  C.  B. — I  think  it  would 
lead  to  endless  confusion,  if  we  were  to  grant  a  new  trial 
merely  because  the  Judge,  in  the  course  of  the  cause,  had 
made  some  general  observation  on  a  point  of  law,  which 
might  turn  out  to  be  wrong,  unless  it  be  shewn  that  it  had 
some  practical  influence  on  the  trial]  It  is  sufficient  that 
it  governed  the  conduct  and  limited  the  discretion  of  the 
counsel  in  the  cause.  Now,  the  doctrine  that  a  sermon, 
preached  in  a  parish  church,  cannot  be  made  the  subject  of 
public  remark,  is  incorrect,  and  cannot  be  maintained. 
IParkcy  B — Can  you  put  it  in  the  same  position  as  if  it 
were  published  for  the  use  of  the  world  ?]  It  is  submitted 
that  there  is  no  distinction  in  this  respect.     The  preached 
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sermon  is  published  to  all  who  resort  to  the  church.   [Parke,         1846. 
B. — I  did  not  lay  it  down  conclusively,  that  a  preached    gathbrool* 
sermon,  as  contra -distinguished  from  a  printed  and  publish-        ^' 
ed  sermon,  was  not  the  subject  of  comment,  in  such  a  way 
as  to  prevent  the  defendant's  counsel  from  offering  a  sermon 
in  evidence,  if  he  had  wished  to  do  so.     I  did  not  express 
a  positive  opinion  on  the  point  at  all.] 

Next,  as  to  that  part  of  the  libel  which  related  to  the 
conduct  of  the  charity.  ^The  learned  Judge  misdirected  the 
jury,  in  telling  them  that  this  was  no  legitimate  subject  of 
remark*  The  principles  on  which  charities  are  conducted 
are  of  great  importance  to  the  public,  and  it  is  very  fit  they 
should  be  the  subject  of  public  discussion,  when  couched  in 
proper  language.  This  is  not  like  the  case  of  a  few  persons 
meeting  together  for  the  purpose  of  a  private  charity ;  it 
appeared  that  Chatteris  was  a  large  parish,  containing  five 
thousand  inhabitants,  among  whom  there  was  a  considerable 
proportion  of  dissenters.  It  was  a  charity  presided  over  by 
the  clergyman  of  that  parish ;  and  the  resolutions  of  the 
charity  convey  an  imputation  upon  those  who  dissent  from 
the  Establishment,  by  representing  them  as  persons  unwor- 
thy to  be  the  objects  of  benevolence.  \_PoUocky  C.  B. — You 
truly  say,  that  the  public  have  a  deep  interest  in  the  diffu- 
sion of  charity ;  so  they  have  in  the  diffusion  of  knowledge: 
but  could  you  say,  if  a  book-club  were  established,  with  re- 
gulations excluding  persons  of  certain  opinions,  they  could 
be  made  the  subject  of  public  criticism,  which  might  be 
neither  right  as  to  its  facts,  nor  just  in  its  judgment?] 
The  true  principle  is,  whether  the  public  have  a  real  interest 
in  the  matter.  A  charity  distributed  among  five  thousand 
persons  cannot  be  considered  in  the  same  light  as  a  private 
book-club.  If  the  mode  of  dispensing  this  charity,  in  so 
large  a  parish,  was,  as  undoubtedly  it  was,  a  matter  in 
which  the  public  of  Chatteris  had  an  interest,  that  public 
was  sufficiently  large  to  give  a  just  right  of  criticism  on  its 
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1846.         objects  and  management.     The  soliciting  persons  to  join  in 
Gatbsacolb    *  charity,  conducted  on  such  narrow  and  exclusive  prin- 
*•  dplesj  is  a  matter  which  ought,  for  the  public  good^  to  be 

prevented,  and  which  any  one  of  the  public  has  an  interest 
to  prevent,  by  an  appeal  to  the  general  good  sense  and  just 
feeling  of  his  fellow-citizens.  No  doubt,  if  the  defendant, 
or  any  other  person,  in  doing  so,  exceeds  the  just  limits  of 
public  oonunent,  he  may  be  liable  to  an  action ;  but  this 
verdict  has  been  given  on  the  principle  that  the  defendant 
had  no  right  at  all  publicly  to  discuss  these  subjects.  The 
defendant  ought  therefore  to  have  a  new  trial,  that  the 
matter  may  be  presented  to  the  jury  with  that  limitation. 

Pabkb,  B. — With  respect  to  the  evidence  admitted,  the 
case  stood  thus : — When  another  copy  of  the  newspaper 
was  offered  in  evidence  (it  having  been  suggested  in  the 
opening  of  Mr.  Gunning  for  the  plaintiff,  that  many  of  them 
had  been  industriously  circulated  in  the  neighbourhood  of 
Chatteris,  and  given  to  persons  who  did  not  subscribe  to 
the  Nonconformist  newspaper),  I  said,  ^^  Do  you  propose  to 
affect  the  defendant  with  the  actual  sending  of  this  paper  to 
tiiat  particular  place  ?  "  K  the  plaintiff  could  not  do  that» 
then,  I  said,  the  evidence  was  inadmissible  to  aggravate  the 
damages  on  the  ground  of  malice,  but  that  I  shoidd  receive 
it  as  proof  of  the  circulation  of  the  newspaper.  Then  Mr* 
Fryar,  the  first  witness,  was  called,  for  the  purpose  of  prov- 
ing the  fact  of  the  newspaper  having  been  sent  to  him  by 
some  unknown  person :  it  turned  out  that  he  had  left  the 
newspaper  at  home.  Then  (doubting,  however,  in  my  own 
mind  whether  I  was  not  rather  too  strict)  I  said,  ^^  I  can- 
not receive  evidence  of  its  contents ;  you  had  better  aban- 
don that  head  of  evidence."  Accordingly,  in  Mr.  Fryar's 
case  it  was  given  up.  Then  the  plaintiff's  counsel  made  a 
second  effort  to  shew  that  this  gratuitous  circulation  had 
taken  place ;  and  they  proved  that  by  the  circumstance  of 
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it6  having  been  sent  to  the  public  reading-room  at  Chat-         1846. 
teris;  and  then,  upon  proof  of  the  lose  of  the  newspaper,    gathbrcoIb 
satisfactory  to  my  mind,  considering  the  nature  of  news-  ^' 

papers,  I  admitted  secondary  evidence  of  its  contents.  The 
secondary  evidence  given  was  this : — There  was  general  evi- 
dence that  it  was  a  paper  called  the  Nonconformist,  con- 
taining, according  to  the  best  of  the  witness's  recollection, 
the  libel,  the  subject  of  this  action.  I  thought  that  was 
ample  evidence  to  shew  that  one  of  the  copies  of  the  news- 
paper, of  which  the  defendant  was  the  publisher,  and  of 
which,  of  course,  he  did  not  print  one  copy,  but  many,  had 
been  sent  by  some  person,  not  the  defendant^  to  that  room ; 
then  I  thought  that  was  admissible  evidence  to  shew  the 
extent  of  damage.  K  I  was  wrong  in  that  respect,  there 
ought,  of  course,  to  be  a  rule.  But  I  conceive,  that  if  any 
person,  not  the  editor  of  the  Times  newspaper,  sends  the 
Times  paper,  published  for  the  purpose  of  general  circula- 
tion, to  particular  individuals,  and  those  individuals  read  it, 
(of  course,  assuming  that  the  article  is  likely  to  make  an  im- 
pression prejudicial  to  the  plaintiff),  that  is  a  circumstance 
that  may  be  taken  into  consideration  in  aggravation  of  da- 
mages, in  an  action  against  the  publisher  of  that  paper.  It 
struck  me  then,  and  strikes  me  now,  that  there  was 
ample  evidence  of  one  of  the  prints  of  the  Nonconformist 
newspaper,  one  of  the  impressions  published  by  the  de- 
fendant, having  found  its  way  into  the  hands  of  third  per- 
sons in  the  reading-room  at  Chatteris.  I  did  not  receive  the 
evidence  on  the  ground  that  the  defendant  was  thereby 
proved  to  have  been  industriously  circulating  the  news- 
paper, and  so  to  aggravate  the  damages  against  him,  as 
being  actuated  by  private  spleen  or  malice,  but  that  this  was 
to  be  considered  as  proof  that  the  papers  were  in  more  ex- 
tensive circulation,  by  the  single  fact  of  its  being  left  in  the 
Chatteris  reading-room. 

Then,  with  regard  to  the  rest  of  the  case,  certainly  I 
interrupted  my  Brother  Byles,  making  a  remark,  as  my 
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Brother  fVilde  has  stated,  with  respect  ta  the  right  of  corn- 
men  t  on  unpublished  sermons;  but  I  never  meant  to  bind 
ff,  myself  by  that  opinion.     I  had  a  strong  opinion  on  the 

Mi^*"  subject,  I  own,  and  I  retain  that  opinion  still ;  but  when 
the  case  was  dosed-my  previous  remarks  being  made  for 
the  purpose  of  shortening  any  long  observations  that  might 
be  made  upon  that  subject — when  the  case  came  to  its 
dose,  I  expressed  no  opinion  as  to  the  sermons.  I  said  it 
was  unnecessary  to  decide  the  point,  because  there  was  no 
proof  of  any  sermon,  that  could  furnish  a  lawful  occasion 
for  those  remarks.  And  with  regard  to  the  parochial  sub- 
scription set  on  foot  by  the  clergyman,  I  thought  the  cler- 
gyman, in  so  doing,  did  not  thereby  make  that  act  the  sub- 
ject of  comment,  and  give  a  lawful  occasion  for  everybody 
to  remark  upon  it,  in  the  same  way  that  he  would  if  he 
were  publishing  a  literary  work,  and  presenting  it  to  the 
public.  Nor  was  his  act  a  public  act,  in  the  same  sense  as 
the  act  of  a  magistrate  in  the  administration  of  justice,  or 
of  a  general  in  conducting  an  army,  or  any  public  officer  in 
exercising  for  the  benefit  of  the  public  an  office  in  the  state. 
The  position  such  a  party  is  in  gives  occasion  to  all  the 
public  to  make  remarks  on  his  conduct ;  and  if  those  re- 
marks are  made  in  a  fair  spirit,  they  are  justifiable  imder  the 
general  issue.  But  it  seemed  to  me  that  there  was  no  oc- 
carion,  in  the  fact  of  a  man's  making  a  regulation  for  his 
own  parish,  which  could  furnish  a  lawful  excuse  for  the 
publication  of  these  remarks. 

I  have  stated  the  view  I  took  of  this  case  at  the  trial: 
my  learned  Brothers  will  now  say  whether  I  was  right 
or  wrong. 

Pollock,  C.  B. — We  are  all  agreed  that  there  should 
be  no  rule  in  this  case.  The  rule  has  been  moved  for  on 
two  groimds :  first,  the  reception  of  evidence  which  ought 
not  to  have  been  received ;  and  secondly,  upon  the  ground 
of  misdirection.     The  first  groimd  appears  to  have  been 
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taken  upon  this  state  of  things : — The  defendant  was  proved 
to  be  tlie  publisher  of  a  newspaper  called  the  "Noncon- 
formist.'' One  paper  was  produced,  containing  the  libel 
complained  of;  and  it  was  proposed  to  prove  that  other 
copies  had  been  in  circulation,  not  with  anj  view  to  shew 
malice  on  the  part  of  the  defendant,  because  for  that  pur- 
pose a  publication  specially  by  him,  at  the  place  where  they 
were  found,  probably  ought  to  have  been  proved,  but  with 
a  view  to  shew  the  extent  of  the  mischief  that  might  have 
been  done  to  the  plaintiff,  who  complained  of  this  wrong. 
Several  witnesses  appear  to  have  been  examined  up  to  the 
point  of  not  being  able  to  prove  the  paper,  and  then  they 
were  not  allowed  to  proceed  in  their  evidence;  and  no  stress 
at  all  appears  to  have  been  laid  upon  any  cases,  except 
where  a  paper  was  mislaid  or  lost,  and  evidence  given  of  its 
contents.  With  respect  to  the  witness  Brookes,  he  appears 
to  have  seen  a  paper,  which  he  took  upon  himself  to  say 
was  one  of  the  copies  of  the  "  Nonconformist"  complained  of 
as  having  contained  the  libel.  I  think  this  must  have  been 
understood  by  the  learned  Judge,  by  the  counsel,  and  by 
the  jury,  to  be  the  effect  of  his  evidence.  Whatever  terms 
were  used,  it  must  be  understood  that  he  meant  to  say  that 
he  saw  a  paper,  which,  upon  some  ground  more  or  less  clear 
and  positive,  he  believed  to  be  a  copy  of  this  number  of 
the  "  Nonconformist."  Now  this  evidence  is  complained 
of  upon  three  grounds :  First,  that  there  was  no  evidence 
that  the  paper  was  lost.  Now  it  seems  to  me,  that  the 
evidence  of  a  document  being  lost,  upon  which  secondary 
evidence  may  be  given  of  its  contents,  may  vary  much^ 
according  to  the  nature  of  the  paper  itself,  the  custody  it  is 
in,  and,  indeed,  all  the  surrounding  circumstances  of  the 
particular  matter  before  the  court  and  jury.  A  paper  of  con- 
siderable importance,  which  is  not  likely  to  be  permitted  to 
perish,  may  call  for  a  much  more  minute  and  accurate  search 
than  that  which  may  be  considered  as  waste  paper,  which 
nobody  would  be  likely  to  take  care  of,  and  which  might, 
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1  tMnk,  be  oonsidered  as  lost,  bo  as  not  to  be  pn)daced 
before  a  court  and  jury^  when^  after  search^  in  the  first  in- 
stance) at  the  place  where  it  was  llkelj  to  be  founds  it  is 
not  discovered  there^  and  we  cannot  suggest  any  one  place 
where  it  is  more  likely  to  be  than  another.  Here  seardi 
was  made  in  the  room  where  the  paper  ought  to  be:  if  the 
paper  be  not  there,  is  inquiry  to  be  made  of  all  the  per- 
scms  who  firequent  that  place?  Here  the  club>  or  reading 
sodety,  consisted  of  eighty  persons.  It  might  have  consisted 
of  800 ;  nay,  it  might  have  been  a  reading-room  accessible 
to  many  thousands  of  persons.  What  inquiry  will  do? 
I  think,  in  cases  of  this  sort,  if,  some  time  after  its  pub- 
lication, a  newspaper,  which,  except  occasionally  for  the 
purpose  of  filings  is  not  very  much  considered  a  few  days 
after  its  publication,  is  not  found  in  the  place  where  it 
ought  to  be,  if  it  be  any  where>  no  search  is  necessary  among 
members  of  the  club,  or  persons  who  frequent  the  dub- 
room  :  it  may  be  taken  to  be  lost)  if  it  cannot  be  produced 
fh>m  tiie  spot  where  it  ought  to  be  found.  But  then^  it  is 
said  that  this  paper  is  not  proved  to  have  been  issued  by 
the  defendant:  that  is  a  question  entirely  for  the  jury ;  and 
I  think  there  is  evidence  to  prove  that  this  was  one  of  the 
copies  printed  at  the  same  time  with  the  libel  which  is  laid 
before  the  jury.  It  is  not  like  the  publication  of  a  written 
libeL  The  jury  must  be  aware  that  many  copies  of  a  news- 
paper are  issued  at  the  same  time ;  and  they  are  issued  for 
the  purpose  of  publication  and  distribution.  No  doubt  a 
su^estion  may  be  made,  that  the  plaintiff,  in  order  to  en- 
hance the  damages,  may  have  procured  some  papers  to  be 
printed.  The  jury  are  to  consider  whether  that  is  a  reason- 
able suggestion  or  not.  There  was  some  evidence  for  the 
jury  to  consider:  and,  I  think  the  reasonable  conclusion  is, 
that  this  paper  was  originally  issued  by  the  defendant ;  that 
is,  that  it  was  probably  issued  as  a  newspaper  to  some 
newsman,  and  by  the  newsman  sent  down  to  the  place 
where  it  was  seen ;  and  it  appears  to  me  that  the  defendant 


% 


waa  responsible  for  that,  without  at  all  entering  into  some        1846. 
of  the  questions  which  arose  in  the  course  of  the  argument,    gathbr6oi.e 
and  for  every  one  of  which  one  might  not  possibly  be  able  *'• 
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to  give  so  satisfactory  an  answer.  But  I  understood  my 
Brother  Wilde  to  make  a  third  case :  that  it  was  not  issued 
by  him  in  such  a  way  as  to  entitle  the  plaintiff  to  give  it  in 
evidence  against  him  to  increase  the  damages.  Now,  it 
appears  to  have  been  issued  as  newspapers  generally  are^ 
for  the  purpose  of  being  circulated ;  and  I  thinks  in  order 
to  shew  the  extent  of  the  mischief  that  may  have  been  done 
to  the  plaintiff  by  a  libel  in  a  newspaper,  you  have  a  right 
to  give  evidence  of  any  place  where  any  copy  of  that  libel 
has  appeared^  for  the  purpose  of  shewing  the  extent  of  the 
circulation.  It  seems  to  me,  therefore,  in  the  first  plaoe> 
that  due  inquiry  had  been  made,  and  there  was  reasonable 
evidence  that  the  paper  could  not  have  been  found  by  any 
search  any  person  could  reasonably  be  called  upon  to  make ; 
that,  in  the  next  place,  there  was  evidence  to  go  to  the  jury 
that  that  paper,  so  lost  and  so  identified,  had  been  issued  by 
the  defendant ;  and,  being  issued  by  the  defendant,  where* 
ever  it  is  traced  and  found,  it  is  for  the  jury  to  consider  the 
effect  of  that,  as  tending  to  shew,  as  such  evidence  does, 
that  there  has  been  a  publication  beyond  the  mere  publica- 
tion the  plaintiff  complains  of,  and  gives  in  evidence  as  the 
libel  which  is  the  subject  of  the  action.  Upon  the  whole,  it 
seems  to  me  that  there  is  no  foundation  whatever  for  grant* 
ing  the  rule,  on  the  ground  that  evidence  was  received 
which  it  was  not  competent  for  the  learned  Judge  to  admit« 
The  other  ground  on  which  the  application  for  a  new 
trial  is  made,  is  a  misdirection  in  point  of  law.  It  is  objected 
that  the  learned  Judge  laid  down  the  same  rule  with  refer- 
ence to  sermons  that  were  preached,  and  to  the  rules  of  the 
charity  that  was  administered  in  the  parish  of  Chatteris, 
as  applied  to  private  conversations,  or  to  private  acts  of 
charity ;  and  it  is  contended  that  he  ought  to  have  laid  it 
down,  that  a  sermon,  preached  but  not  published,  was  the 
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1846.         subject  of  criticism  in  the  enlarged  style  of  commentary 
gItbbrcolb    which  that  word  seems  to  introduce,  according  to  the  de- 
V*  cided  cases;  and  that  the  conduct  of  the  clergyman  with 

reference  to  the  parish  charity,  and  especially  the  rules  of 
it,  justified  any  bond  fide  remarks,  whether  founded  in 
truth  in  point  of  fact,  or  justice  in  point  of  commentary, 
provided  only  they  were  an  honest  and  bona  fide  comment; 
and  that  this  might  be  shewn  under  the  general  issue. 
There  can  be  no  doubt,  if  it  might  be  shewn  at  all,  it  might 
be  shewn  under  the  general  issue. 

My  Brother  Wilde  urged  upon  the  Court  the  importance 
of  this  question;  and  I  own  I  think  it  is  a  question  of  very 
grave  and  deep  importance.  He  pressed  upon  us,  that 
wherever  the  public  had  an  interest  in  such  a  discusmon, 
the  law  ought  to  protect  it,  and  work  out  the  public  good, 
by  permitting  public  opinion,  through  the  medium  of  the 
public  press,  to  operate  upon  such  transactions.  I  am  not 
sure  that  so  extended  a  rule  is  at  all  necessary  to  the  pub- 
lic good.  I  do  not  in  any  degree  complain,  on  the  contrary 
I  think  it  quite  right,  that  all  matters  that  are  entirely  of  a 
public  nature; — conduct  of  ministers,  conduct  of  Judges — 
the  proceedings  of  all  persons  who  are  responsible  to  the 
public  at  large,  are  deemed  to  be  public  property ;  and  that 
all  bon&  fide  and  honest  remarks  upon  such  persons,  and 
their  conduct,  may  be  made  with  perfect  freedom,  and  with- 
out being  questioned  too  nicely  for  either  truth  or  justice; 
but,  when  the  public  interest  is  pressed  upon  our  attention, 
if  it  is  for  the  purpose  of  introducing  any  new  rule,  or  ex- 
tending those  doctrines  to  any  point  beyond  that  to  which 
they  have  hitherto  been  extended,  it  appears  to  me  to  be  a 
sufficient  answer  to  say,  if -the  public  is  interested  in  the 
administration  of  charity,  if  it  be  of  importance  that  the  doc- 
trine of  ^^ doing  good  to  all  men"  should  be  preached,  and 
not  only  be  preached,  but  that  every  one  should  act  upon 
that  doctrine,  that  would  be  abundantly  satisfied  by  those 
who  comment  on  these  matters  only  exercising  the  ordi- 
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nary  right  that  they  have  at  the  common  law^  and  that  is,        1846. 
that  they  may  comment  upon  anything,  only  let  truth  be    q^^hiircolb 
the  basis  of  their  observations,  and  let  the  superstructure  ^• 

be  justice :  if  truth  be  the  foundation,  and  justice  be  the 
superstructure,  it  appears  to  me  that  that  will  work  out  all 
the  ends  of  public  good  that  can  be  required  for  any  such  pur- 
poses as  my  Brother  fFilde  refers  to.  Now,  with  reference 
to  the  application  of  this  doctrine  to  the  case  before  us, 
there  are  two  points  to  be  considered : — the  one  as  to  the 
sermons,  the  other  as  to  the  parish  charity.  My  opinion 
goes  entirely  along  with  the  intimation  of  opinion  that  fell 
from  my  Brother  Parke  at  the  trial ;  I  think  a  sermon 
preached  to  a  congregation  may  undoubtedly  be  made  the 
subject  of  a  comment,  but  you  must  not  put  into  the 
mouth  of  the  pastor  language  that  he  did  not  use,  or  make 
any  comment  upon  what  he  did  use,  or  was  supposed  to  use, 
that  does  not  fairly  arise  out  of  the  truth.  I  think  you  are 
fettered,  with  respect  to  a  sermon  preached  to  a  congr^a- 
tion,  just  as  you  would  be  fettered  with  respect  to  any  other 
matter  on  which  you  have  a  right  to  comment,  but  on 
which  you  must  comment  with  truth  and  with  justice.  It 
appears,  however,'  from  the  report  of  my  learned  Brother 
Parkcy  that  he  did  not  exclude  any  evidence  in  respect  to  a 
sermon;  and  in  the  course  of  the  conduct  of  the  cause,  and 
finally,  in  summing  up,  he  pointedly  called  the  attention  of 
the  learned  coimsel,  that  with  respect  to  that  part  of  the 
case,  it  was  unnecessary  to  give  any  opinion  upon  the 
point,  because  there  was  no  sermon  in  evidence  to  which 
those  comments  could  possibly  apply.  Therefore,  although 
entirely  agreeing  with  him  in  the  opinion  he  intimated  in 
the  course  of  his  summing  up  the  case,  I  think  this  is  quite 
sufficient  reason  to  refuse  the  rule  upon  this  ground. 

With  respect  to  the  rules  of  the  charity,  I  think  that  a 
parochial  charity,  with  the  vicar  at  the  head  of  it,  among 
other  persons  in  the  parish,  not  for  parochial  purposes,  but 
for  some  exclusive  purpose,  with  reference  either  to  reli- 
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1846.        gioos  opinion  or  to  any  thing  else,  is  a  private  matter, 
J^     "  ^      and  is  not  open  to  what  may  be  called  licentious  comment, 
V-  aa  opposed  to  a  comment  that  must  be  based  in  truth.     It 

really  seems  to  me  that  lioentious  comments  cannot  be 
applied  to  a  case  of  this  sort,  without  extending  such  com- 
ments to  almost  every  transaction  in  society.  With  respect 
to  the  rules  that  have  hitherto  been  laid  down  in  the  case  of 
criticism  on  works  published,  it  has  been  held  that  they 
invite  that  criticism ;  they  are  held  out  for  an  examination, 
and  from  the  acknowledged  usages  of  society,  every  man 
who  publishes  a  book  invites  criticism.  Whether  that 
would  apply  to  a  book  not  published,  but  printed  for  drcu- 
lation  among  friends,  may  be  doubtful ;  it  is  not  necessary 
to  follow  that  up ;  I  think  it  may  be  reasonably  doubted. 
In  the  present  case  the  question  is,  whether  a  parochial 
charity,  with  the  vicar  at  the  head  of  it,  that  is,  a  charity 
confined  to  certam  persons  within  a  parish,  may  be  made 
the  subject  of  a  licentious  comment  I  own  I  think  that 
every  purpose  of  public  good  would  be  answer^  by  strictly 
confining  it  to  the  privilege  that  every  man  has  of  pub- 
lishing  that  which  is  true,  and  saying  that  which  the  truth 
will  warrant ;  and  that  it  is  not  at  all  necessary,  in  a  case  of 
this  sort,  to  give  him  any  power,  either  licentiously  or  with 
honest  prejudices,  to  invent  for  himself,  or  to  nusrepresent 
and  comment  upon,  matters  that  do  not  exist  in  point  of 
fact,  however  honestly. 

Some  observations  have  been  made  in  the  course  of  the 
argument,  with  reference  to  there  being  no  evidence  actu- 
ally tendered.  I  entirely  agree,  that  whenever  there  is 
reason  to  think  that  the  course  of  any  cause  has  been  so 
altered  by  the  ruling  of  a  Judge  in  that  cause,  that  justice 
has  not  been  done,  that  is  a  groimd  for  coming  to  the  Court 
for  redress.  And  it  may  not  be  necessary  for  counsel  dis- 
tinctly to  point  out  in  what  manner  the  mischief  has  been 
done,  if  the  Court  clearly  perceives  that  what  has  ocouned 
would  lead  to  that  mischief.    I  therefore  eatertain  the  «p- 
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plication  of  my  Brother  fFilde  in  the  full  spirit  in  which  it         1846. 

waamade;  and  I  Bay  this  the  rather,  because,  during  one    q^;;;^^^ 

part  of  his  argument,  it  might  be  inferred  that  I  thought  he 

waa  not  exactly  rectus  in  curifi,  so  as  to  make  the  application 

at  all ;  but,  entertaining  the  application,  and  entertaining  it 

with  the  respect  that  is  due  to  him,  and  with  the  responsi* 

bility  that  belongs  to  the  question, — ^undoubtedly,  I  admit,  of 

some  importance, — I  yet,  upon  all  the  points  that  have  been 

presented  to  my  mind,  am  so  free  from  doubt,  that  I  think 

no  rule  ought  to  be  granted  in  this  case. 

Aldebson,  B. — I  am  of  the  same  opinion,  that  there 
should  be  no  rule  in  this  case.  At  the  same  time,  I  am  by 
no  means  prepared  to  say,  that  if  it  had  depended  upon  the 
question  as  to  the  sermons,  I  should  not  have  been  in  favour 
of  granting  a  rule,  as  I  by  no  means  entertain  a  decided 
opinion  upon  that  point.  The  two  points  in  question  on 
which  this  rule  has  been  applied  for,  are,  first,  the  improper 
admission  of  evidence ;  secondly,  misdirection.  I  shall  say 
very  shorUy  what  I  think  as  to  the  admission  of  the  evi- 
dence. It  is  dear,  as  it  seems  to  me,  that  the  evidence  was  pro- 
perly received.  I  think  the  search  should  be  such  as  should 
induce  the  judge  to  come  to  the  conclusion,  and  the  Court 
afterwards,  on  revising  his  opinion,  to  come  to  the  same 
conclusion,  that  there  is  no  reason  to  suppose  that  the  omis- 
sion to  produce  the  document  itself  arose  from  any  desire 
of  keeping  it  back,  and  that  there  has  been  no  reasonable 
opportunity  of  producing  it  which  has  been  neglected. 
Now,  the  question  whether  there  has  been  a  loss,  and 
whether  there  has  been  sufficient  search,  must  depend  very 
much  on  the  nature  of  the  instrument  searched  for;  and  I 
put  the  case,  in  the  course  of  the  argument,  of  the  baok  of 
a  letter.  It  is  quite  dear  a  very  slender  search  would  be 
suffident  to  shew  that  a  document  of  that  description  had 
been  lost.  If  we  were  speaking  of  an  envdope,  in  which^i 
letter  had  been  received,  and  a  person  saicL  **  I  have  «earoli« 
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1846.  ed  for  it  among  my  papers,  I  cannot  find  it,"  surdy  that 
Gathbrcolb  would  be  sufficient.  So,  with  respect  to  an  old  newspaper 
MiALL.  which  has  been  at  a  public  coffee-room;  if  the  party  who 
kept  the  public  coffee-room  had  searched  for  it  there,  where 
it  ought  to  be  if  in  existence,  and  where  naturally  he  would 
find  it:,  &i^d  says  he  supposes  it  has  been  taken  away  by 
some  one,  that  seems  to  me  to  be  amply  sufficient.  If  he 
had  said,  "  I  know  it  was  taken  away  by  A.  B.,**  then  I 
should  have  said,  you  ought  to  go  to  A.  B.,  and  see  if  A.  B. 
has  not  got  that  which  it  is  proved  he  took  away ;  but  if  you 
have  no  proof  that  it  was  taken  away  by  any  individual  at 
all,  it  seems  to  me  to  be  a  very  unreasonable  thing  to  re- 
quire that  you  should  go  to  all  the  members  of  the  club,  for 
the  purpose  of  asking  one  more  than  another,  whether  he 
has  taken  it  away,  or  kept  it.  I  do  not  know  where  it 
would  stop ;  when  you  once  go  to  each  of  the  members, 
then  you  must  ask  each  of  the  servants,  or  wives,  or  child- 
ren of  the  members ;  and  where  will  you  stop  ?  As  it  seems 
to  me,  the  proper  limit  is,  where  a  reasonable  person  would 
be  satisfied  that  they  had  bon&  fide  endeavoured  to  pro- 
duce the  document  itself;  and  therefore  I  think  it  was 
reasonable  to  receive  parol  evidence  of  the  contents  of  this 
newspaper.  Then,  was  the  parol  evidence  of  the  contents 
of  the  paper  such  as  might  reasonably  be  received  as  against 
the  present  defendant?  It  is  clear  that  there  is  no  evi- 
dence whatever  to  shew  that  this  paper,  or  these  papers, 
have  been  sent  by  the  defendant  individually,  from  any  per- 
sonal malicious  motives.  It  would  be  absurd  to  put  it  upon 
that;  and  if  it  had  been  so  put,  it  would  have  been  a 
misdirection  upon  that  ground.  The  question  is,  whether 
or  not  there  is  reasonable  evidence  that  this  is  a  copy  of  the 
individual  paper  which  has  been  produced,  and  which  has 
been  shewn  to  have  been  published  by  the  defendant.  Now 
we  must  consider  what  the  nature  of  the  instrument  is.  It 
is  a  copy  of  a  newspaper.  We  must  use  our  own  conmaon 
sensei  and  remember  that,  with  respect  to  newspapers,  not 
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one  copy,  but  a  great  variety  of  copies,  are  published  for         1846. 
general  circulation  among  the  public  at  large.     If  you  com-    ^^    ' 
pare  an  instrument  in  one  or  two  parts,  and  find  the  one  is  «. 

an  exact  copy  of  the  other,  you  would  have  no  difficulty  in 
saying  it  was  printed  from  the  same  materials,  and  from 
the  same  type.  Suppose  I  were  to  have  a  copy  of  Meeson 
and  Welsby's  Reports  here,  and  Meeson  and  Welsby's 
Beports  in  the  Queen's  Bench,  and  Meeson  and  Welsby's 
Reports  in  the  Common  Pleas,  and  I  were  to  examine  those 
three  books,  and  to  find  that  there  was  a  misprint  in  the 
first  page,  and  a  misprint  in  the  fortieth  page,  and  a  misprint 
in  the  sixty-third  page,.!  should  say  a  jury  might  very  rea- 
sonably infer  that  those  three  books  were  printed  from  the 
same  types.  So  I  say  here  with  respect  to  a  newspaper ;  if 
you  find  it  in  general  corresponds,  it  is  evidence  from  which 
the  jury  may  infer  that  the  paper  is  printed  from  the  same 
type  as  the  paper  which  is  produced ;  and  if  so,  it  is  printed 
by  the  defendant ;  and  if  so,  the  defendant  is  responsible 
for  the  extent  of  injury  which  may  be  done  by  that  paper, 
which  by  some  means  has  come  out  of  his  possession,  and 
which  tlie  jury  may  infer  that  he,  or  somebody  connected 
with  him,  was  the  person  who  transmitted  to  the  Chat- 
teris Book  Society.  It  seems  to  me  that  it  was  evidence, 
and  evidence  on  which  the  plaintiff*  might  reasonably  re- 
ly, for  the  purpose  of  shewing  that  the  injury  which  the 
defendant  had  done  him  by  printing  the  newspaper,  was 
aggravated  by  the  circumstance  that  there  was  a  paper  here, 
and  a  paper  there,  and  a  paper  in  places  in  which  it  might 
do  him  an  injury  among  tliose  who  live  around  him,  all 
which  was  owing  to  the  original  publication  by  the  defend* 
ant  of  the  libel.  It  seems,  therefore,  to  me,  that  that  evi- 
dence was  properly  received. 

Then  the  question  is,  whether  or  not  there  was  a  mis- 
direction. Now,  if  my  Brother  Parke  had  told  the  jury, 
that,  to  observe  upon  the  sermon  of  a  clergyman,  which  he 
preaches  openly  in  his  pulpit,  was  not  within  the  general 
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1S46.        rule  which  enables  parties  to  comment  more  liberally  on 
q"    "  the  public  conduct  of  individuals  than  on  their  private  oon- 

••  duct)  Ij  for  one,  should  have  desired  that  the  question 

should  be  further  considered.  I  do  not  say  that  I  should 
potultimately^^-possibly  I  should, — have  come  to  the  same 
conclusion  to  which  my  Lord  Chief  Baron  has  arrived,  and 
which  was  intimated  by  my  Brother  Parhe  as  the  impres- 
sion which  he  had  at  the  time  of  the  trial,  and  which  he 
retains  now.  I  only  mean  to  guard  myself  against  being 
supposed  to  have  formed  a  decided  opinion  upon  that  point 
at  the  present  moment  It  seems  there  is  a  distinction, 
although  I  must  say  I  really  can  hardly  tell  what  the  limits 
of  it  are,  between  the  comments  on  a  man's  public  conduct 
and  upon  his  private  conduct,  1  can  understand  that  you 
have  a  right  to  comment  on  the  public  acts  of  a  minister, 
upon  the  public  acts  of  a  general,  upon  the  public  judg- 
ments of  a  judge,  upon  the  public  skill  of  an  actor, — I  can 
understand  that;  but,  I  do  not  know  where  the  limit  can 
be  drawn  distinctly,  between  where  the  comment  is  to 
cease,  as  being  applied  solely  to  a  man's  public  conduct,  and 
where  it  is  to  begin,  as  applicable  to  his  private  character; 
because,  although  it  is  quite  competent  for  a  person  to 
speak  of  a  judgment  of  a  judge,  as  being  an  extremely 
erroneous  and  foolish  one,  (and  no  doubt  conunents  of  that 
sort  have  great  tendency  to  make  persons  careful  of  what 
they  say),  and  although  it  is  perfectly  competent  for  per* 
sons  to  say  of  an  actor,  that  he  is  a  remarkably  bad  actor, 
and  ought  not  to  be  permitted  to  perform  such  and  such 
parts,  because  he  performs  them  so  ill,  yet  you  ought  not  to 
be  allowed  to  say  of  an  actor  that  he  has  disgraced  himself 
in  private  life ;  nor  to  say  of  a  judge,  or  of  a  minister,  that 
he  has  conunitted  felony,  or  any  thing  of  that  description, 
which  is  in  no  way  connected  with  his  public  conduct  or 
public  judgment ;  and  therefore  there  must  be  some  limits, 
although  I  do  not  distinctly  see  exactly  where  those  limits 
ar^  to  be  drawn.    No  doubly  if  there  are  such  limits^p  my 
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Brother  Jfilde  is  perfectly  right  in  saying,  that  the  only  1846. 
irround  on  which  the  verdict  and  damaffes  can  go,  is  for  the  J^  ^  " 
excess,  and  not  for  the  lawful  exercise,  of  the  criticism:  _.«• 
and  it  is  for  that  reason  that  I  doubt,  whether  you  may 
not  properly  criticise  a  gentleman's  sermons,  by  saying 
'^  he  is  a  remarkably  bad  preacher,"  Possibly  you  may 
speak  of  him,  also,  as  preaching  erroneous  doctrines,  al- 
though about  that  there  may  be  more  doubt;  seeing  that 
there  is  a  tribunal  to  which  you  may  refer  any  erroneous 
doctrine  which  he  may  preach  in  the  pulpit:  but  with 
respect  to  the  stupidity  or  the  dulness  of  his  sermon,  there 
is  no  redress  except  by  public  observation ;  and  I  am  by  no 
means  prepared  to  say  you  may  not  criticise  them  justly 
and  fidrly ;  and  if  you  criticise  bond  fide,  even  although 
the  man  sustains  an  injury  from  your  criticism,  it  is  an 
injury  for  which  there  is  no  redress  at  law  by  damages* 
But,  with  respect  to  the  present  question,  my  Brother 
Parke  has  not  laid  it  down  to  the  jury  that  the  sermons 
were  not,  or  might  not  be,  the  subject  of  proper  criticism. 
No  sermons  were  proved ;  probably  none  were  capable  of 
being  proved,  of  which  this  could  be  considered  in  the  light 
of  fair  criticism :  indeed  I  must  say,  that  I  think  it  would 
be  a  libel  on  criticism,  to  call  this  criticism  on  any  man's 
sermon.  Now  this  gentleman,  in  his  ministerial  and  pub- 
lic capacity,  preaches  his  sermons,  and  it  is  because  he 
does  so  in  his  ministerial  and  public  capacity,  that  I  enter- 
tain a  doubt  whether  it  is  not  part  of  his  public  character. 
He  is,  as  a  clergyman,  boimd  to  preach  the  sermons  in  his 
ministerial  and  public  capacity;  and  it  may  be,  that  that 
is  within  the  limits  of  the  ordinary  rule  which  governs  the 
criticism  upon  public  acts  of  individuals.  But  what  has 
his  private  charity,  in  the  parish  of  Chatteris,  or  any  where 
else,  to  do  with  that  ?  How  does  that  differ  from  the  pri< 
vate  charity  of  any  other  individual  ?  It  is  no  part  of  his 
peculiar  ministerial  duty  to  have  a  clothing  dub,  though  it 
is  a  very  proper  thing  for  him  or  any  other  charitable  xasax 
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1846.         to  do.     I  am  at  a  lose  to  see  how  his  case  differs  from  that 
G.^;;:;;;^^    of  '^7  other  individual  who  chooses  to  institute  a  private 

charity  within  particular  Umits.  If  so,  then  the  criticism 
and  observations  that  are  to  be  made  upon  him,  are  the 
criticism  and  observations  which  are  to  be  made  upon  any 
other  private  individual,  and  are  to  be  judged  by  the  same 
rules,  and  subject  to  the  same  limits ;  and  that  is  what  my 
Brother  Parke  laid  down ;  not  that  you  may  not  comment 
— God  forbid  you  should  not  be  allowed  to  comment — on 
the  acts  of  all  mankind,  provided  you  do  it  justly  and  truly ; 
but  that  your  comments  upon  Mr.  Grathercole,  in  the 
institution  of  private  charities,  which  Mr.  Grathercole  chooses 
to  patronise,  are  to  be  judged  in  the  same  manner  as  com- 
ments on  the  private  conduct  of  any  other  individual  in  his 
private  charities,  and  that  he  is  for  that  purpose  in  the 
same  situation  as  any  other  private  individual.  It  is  no 
part  of  his  public  duty,  no  part  of  his  public  conduct,  that 
IB  the  subject  of  comment  in  that  respect  Therefore  it  is 
that  I  think  my  Brother  Parke  laid  down  the  right  rule. 
Whether  or  not  this  is  a  libel  is  not  the  question  before  us ; 
there  is  no  doubt  about  that ;  the  jury  have  found  it  to  be 
so,  and  it  seems  to  me,  so  far  as  these  charges  are  con- 
cerned, that  it  is  a  libel  to  be  governed  by  the  same  rules 
which  govern  a  libel  on  any  other  private  individual.  I  do 
not  mean  to  say  what  the  exact  limits  are  of  public  and  of 
private  libels,  but  my  judgment  proceeds  upon  the  ground, 
that  this  is  in  the  same  situation  as  a  libel  on  any  other 
private  individual. 

BoLFE,  B.— I  am  entirely  of  the  same  opinion ;  and  with 
reference  to  the  first  point,  namely,  the  reception  of  evi- 
dence, I  will  content  myself  with  silently  acquiescing,  be- 
cause my  Lord  Chief  Baron  and  my  brother  Aldersan  have 
stated  the  grounds  of  my  opinion  so  fully,  that  it  would  be 
mere  pedantry  to  put  the  same  proposition  into  different 
language.    With  regard  to  the  other,  which  is  the  main 
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point,  whether  there  was  a  mIsdirectioB  on  the  part  of  my         1846. 
Brother  ParkCy  I  will  add  a  very  few  words.     In  the  first    qathbrcoli 
place,  I  entirely  concur  with  my  Brother  Wilde^  that  this  ^^ 

ought,  in  all  fairness  and  candour,  to  be  taken  as  a  direc- 
tion given  by  the  Judge  at  the  trial,  that  is,  ought  to  be 
taken  as  a  direction  so  far  as  relates  to  the  private  charity. 
When  the  short-hand  writer^s  notes  are  looked  at,  and 
coupled  with  what  my  Brother  Parke  states,  I  cannot,  on 
the  other  hand,  doubt  that  the  observation  about  the  ser- 
mon ought  not  to  be  taken  as  a  direction.  Although  at  one 
time  he  stated  that  it  stood  in  the  same  category,  yet  he 
corrected  himself  afterwards ;  and  it  is  plain  to  me,  that  my 
Brother  Byles  acted  on  this  distinction.  Therefore  the 
question  only  is,  whether  my  Brother  Parke  was  right  in 
tilling  the  jury  that  this  private  charity,  that  is,  the  cha- 
rity in  question, — I  will  not  beg  the  question  by  calling  it 
private^ — was  not  a  matter  which  entitled  the  defendant  to 
assert  the  privilege  given  with  respect  to  comments  upon 
public  acts.  Let  us  see  how  the  law  is  on  that  subject. 
My  Brother  Wilde  argued  the  case  as  if,  in  deciding  agdnst 
him,  we  were  to  be  supposed  to  lay  down  some  rule,  that 
the  policy  of  having  cliarities  in  a  parish  that  excluded 
dissenters  was  not  the  legitimate  subject  of  comment, 
and  that  the  press  were  to  be  restrained  if  they  did  make 
such  comment,  and  that  private  individuals  might  be  pro- 
ceeded against  by  action,  or  perhaps  criminally,  if  they 
indulged  in  such  comments ;  and  I  should  have  entirely 
gone  with  him,  if  the  law  were  at  all  as  his  argument 
would  seem  to  imply  that  it  was.  I  concur  with  him  to 
the  full  extent,  that  a  man's  conduct,  as  the  clergyman  of  a 
parish,  in  respect  to  the  expediency  of  so  limiting  private 
charities,  is  the  fairest  possible  subject  of  observation ;  and 
if  a  man,  having  made  the  strongest  observations  upon  the 
impolicy  of  such  a  matter,  then  added  to  it,  "  Mr.  Grather- 
cole  sanctioned  such  a  charity,"  he  has  a  right  to  do  that ; 
and  if  Mr.  Gathercole  brought  his  action  against  himj  he 
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1846.         would  plead  that  it  was  true.     Then  let  us  see  how  the 
Gatbvbcolb    '^^^  standfl  with  reepect  to  mattera  which  are  called  "of  a 
*•  public  nature.'*    In  every  action  of  libel,  as  in  an  indict- 

ment  for  libel,  the  act  done  is  alleged  to  have  been  done 
maUciouslj ;  and  in  the  case  of  a  libel  against  an  individual, 
it  is  conclusive  that  it  was  done  maliciously,  unless  some  jus^ 
tafication  is  put  upon  the  record ;  but  in  the  case  of  com- 
ments upon  the  public  acts  of  public  servants,  (and  there 
are  other  cases  to  which  the  same  observation  would  apply), 
you  may  at  the  trial,  although  you  plead  nothing  but  not 
guilty,  shew  that  what  you  have  done  is  a  justifiable  act,  by 
shewing  what  amounts  only,  in  substance,  to  this : — ^it  is  not 
done  maliciously.     Just  in  the  same  way  I  may  shew^  if  I 
have  written  of  such  and  such  a  person^  '*  he  is  a  drunken 
fellow,  and  not  very  honest,"  that  this  may  be  perfectiy  ju»* 
tifiable  as  a  privileged  communiction^  in  answer  to  a  ques- 
tion put  to  me — "  would  you  advise  me  to  take  that  man 
as  my  servant  ?"    I  am  perfectly  justified  in  giving  that 
answer,  and  I  need  do  nothing  more,  and  could  do  nothing 
more,  I  believe,  in  such  a  case,  than  plead  not  guilty.     If 
I  make  reasonable  comments  upon  the  conduct  of  public 
men  in  the  dischai'ge  of  their  public  duties^  whether  they  be 
genemls^  or  ministers,  or  judges,  or  possibly  advocates,  (and  I 
shoidd  certainly  think  also,  on  the  same  principle,  clergymen)^ 
I  am  justified  in  doing  it ;  and  therefore  I  confess  I  wish 
to  take  this  opportunity  of  saying,  that,  as  at  present  ad- 
vised, I  should  not  have  gone  the  length  with  my  learned 
Brother  Parke,  in  saying  that  conunents  on  sermons  would 
not  come  within  the  category  of  public  acts.     I  should 
probably  have  thought  they  would  do  so,  but  I  give  no 
(pinion  about  it,  because  it  does  not  seem  to  me  that  that 
question  arises.    The  question  here  is,  is  it  or  is  it  not  a  mat- 
ter which  you  can  excuse  under  the  general  issue,  that  you 
have  made  comments  upon  the  acts  of  a  clergyman  in  the 
mode  of  his  administering  charity,  which  comments  would, 
ex  oonoesMB,  have  been  libellous  if  those  be  not  publie 
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actB.    Now  it  seems  to  me  preposterous  to  say^  that  tHe        1846. 
act  of  a  clergyman^  in  sanctioning  some  individuals  in  his    „^     "^""^ . 
parish,  in  giving  relief  to  some,  and  excluding  a  large  class  v. 

of  others  who  are  not  to  partake  of  it,  can  be  considered  in 
the  light  of  a  public  act.  The  act  does  not  become  a  pub-> 
lie  act,  because  half  a  dozen  or  a  dozen  join  in  it ;  it  is  es- 
sentially private ;  they  may  manage  it  as  they  pleascb  As 
was  thrown  out  in  the  course  of  the  argument,  you  might  as 
well  say  it  was  a  public  act,  if  you  sanction  a  charity  for 
foreigners  in  distress*  I  do  not  see  where  the  line  is  to  be 
dmwn.  It  is  no  part  of  a  clergyman's  pUbUo'fu0ctione  to 
preside  at  a  clothing  charity :  it  is  something  which,  although 
he  is  a  clergyman,  and  therefore,  in  a  sense^  filling  a  puUic 
diaracter,  he  does  merely  as  one  individual  there  present ; 
and  therefore  I  think  that  this  does  not  come  within  the  ca^ 
tegory  of  public  acts,  and  consequently  that  the  direction 
was  perfectly  right.  I  may  add,  that  there  is  really  no 
pretence  for  saying  that  any  one  of  the  observations  made 
in  this  libel  could  possibly  have  been  treated  Bs.fair  obser* 
vations  on  that  particular  act ;  at  the  same  time,  I  do  not 
proceed  on  that  ground^ — that  would  be  a  very  unsafe 
ground  to  proceed  upon,  if  the  direction  had  been  wrong 
in  point  of  law.  If  I  had  been  of  opinion  that  this  was 
a  public  act,  I  think  my  Brother  Wilde  would  have  been 
entitled  to  the  rule.  I  think  it  was  clearly  not  a  public 
act,  whatever  might  have  been  the  case  of  the  sermons^  if 
the  question  had  arisen,  in  which  I,  as  at  present  advised^ 
should  have  concurred  with  my  Brother  fVilde ;  but  in  re- 
gard to  this,  I  think  it  was  a  mere  private  administration 
of  a  charity ;  and  although  I  may  have  one  opinion,  and 
anybody  else  may  have  another^  as  to  the  policy  of  ex* 
eluding  dissenters,  and  in  such  a  case  it  may  have  been  wiser 
to  have  made  no  such  distinction^  yet  that  does  not  make 
it  a  matter  of  a  different  genus  from  what  it  would  have 
been,  if  it  had  been  a  charity  to  give  to  any  person  whatever 
in  ihe  parish  that  was  in  distress^  I  think,  therefor^  the 
rule  ought  not  to  be  granted. 
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1846.  Parke,  B. — In  explaining  to  the  Court  the  course  I  pur- 

gIthbbcolk    ®^^  ^'^^^  regard  to  the  admission  of  evidence,  and  the  rea- 
V*  sons  that  governed  me  in  admitting  it,  I  have  ahready  said 

as  much  as  I  think  it  is  necessary  to  say  on  that  part  of  the 
case.  I  wish  to  add  a  word  or  two  with  respect  to  the 
more  important  question,  whether  or  not  I  was  right  in  in- 
forming the  jury  in  this  case,  that  there  was  no  justifiable 
cause  or  excuse  for  the  publication  of  a  libel  upon  the 
plaintiff,  in  the  circumstance  of  the  then  existing  regula- 
tions which  he,  as  a  clergyman  of  the  parish,  had  ori- 
ginated or  sanctioned  for  the  purpose  of  administering 
charity  to  the  poor.  Upon  the  trial,  I,  somewhat  more  at 
length  than  is  usual  with  me,  explained  to  the  jury  what 
the  nature  of  a  libel  was :  I  told  them  the  definition  of  a 
libel  was,  that  which  is  written  or  printed,  and  published, 
calculated  to  injure  the  character  of  another,  by  bringing 
him  into  ridicule,  hatred,  or  contempt;  and  I  S£ud  every 
publication  of  that  description,  published  without  justifiable 
cause  or  excuse,  was  the  subject  of  an  action.  With  re- 
spect to  the  truth,  that  must  be  pleaded.  Then  I  lefl  to  the 
jury  the  question  of  libel,  intimating  my  opinion  pretty 
strongly  that  the  matter  of  this  paper  was  libellous,  and  on 
that  there  could  not  be  a  question.  Then  I  expressed  an 
opinion  that  there  was  no  occasion  for  the  publication 
which  could  render  it  excusable;  and  the  question  really  is, 
whether  there  was  any  occasion  which  would  justify  the 
remarks  that  had  been  made,  or  any  remarks  upon  the  con- 
duct of  the  plaintiff;  because,  if  the  statements  contained 
in  this  paper  are  true,  then  the  rule  is  that  the  defendant 
must  plead  the  truth  of  them ;  but  nevertheless,  if  the  pltun- 
tiff  has  given  lawful  occasion  by  his  conduct  for  the  remarks, 
that  is  evidence  under  the  general  issue.  I  ^ns  of  opinion 
that,  although  a  magistrate^  or  a  minister,  gives  occasion  for 
remarks  by  his  public  conduct,  in  exercising  the  functions 
of  a  ma^trate  or  a  minister,  which  concern  the  public ;  and 
although  an  individual  who  gives  to  the  public  any  literary 
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work,  does  the  same  thing,  that,  with  respect  to  a  clergy-         1846. 
man,  he  gives  no  such  occasion  by  instituting  or  carrying    q^thbrcolb 
into   effect  any  arrangements  for   a  private  charity.      I  *'• 

thought  also,  that  the  clergyman,  by  preaching  a  sermon  to 
his  own  congregation,  did  not  thereby  put  it  on  the  same 
footing  as  a  printed  and  published  sermon;  but  from  the 
first  I  never  gave  any  decided  opinion  on  that  question. 
If  any  expression  of  an  imqualified  opinion  escaped   my 
lips  in  the  course  of  the  interlocutory  observations  that  I 
made,  with  the  view   of  shortening  my  Brother  Byles's 
speech,  I  certainly  corrected  it;  and  his  impression  must 
have  been,  that  on  that  part  of  the  case  I  had  given  no  de- 
cided opinion.     When  I  summed  up,  I  said  the  same  thing. 
I  had  a  strong  opinion   that  the   mere   circumstance  of 
preaching  sermons  did  not  make  them  public  property,  and 
did  not  invite  observation  on  them  from  the  press  in  general, 
in  the  same  way  that  a  publication  of  a  literary  work  does : 
and  with  all  respect  to  my  Brother  Rolfe,  I  must  own  I 
still  am  of  the  same  opinion,  viz.,  that  the  preaching  a  ser- 
mon in  the  ordinary  mode  of  a  clergyman's  duty,  in  the 
parish  church,  does  not  make  it  public  property,  and  invite 
observation  upon  it,  so  as  to  allow  the  excuse,  under  the 
general  issue,  of  any  remarks  that  a  person   chooses   to 
publish  upon  that  sei'mon.    With  regard  to  the  other  point, 
I  certainly  never  felt  any  doubt,  and  feel  no  doubt  now, 
that  because  a  clergyman  chooses  to  institute  or  to  recom- 
mend a  subscription  among  the  parishioners  for  a  charity  of 
any  kind,  and  makes  regulations  for  that  purpose,  by  so 
doing  he  does  not  put  those  regulations  in  the  same  position 
as  a  literary  work,  and  make  them  public  property,  and  so 
give  occasion  to  anybody  to  make  criticisms  on  his  conduct 
in  that  respect.     I  am  clearly  of  opinion  that  he  does  not, 
and  consequently,  if  the  publication  was  libellous  on  the 
plaintiff,  as  to  which  there  is  not  the  least  doubt,  there 
certainly  was  no  defence  under  the  general  issue. 

Rule  refused. 

VOL.  XV.  A  A  M.  w. 
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Aprii  24.  Hughes  v.  Bucrland  and  Others. 

The  defendants,  XBESPASS»  for  assaulting  the  plaintiff,  and  imprisoning 
Mprdkended  '  ^^>  ^^^  forcing  him  to  go  in  custody  along  a  certain  pub- 
™P^*|^  in  ^  ^^y*  ^^* *^^  taking  from  him  a  certiun  net,  &€•     Plea, 

not  guilty,  by  statute. 

At  the  trial,  before  Parhe^  B.,  at  the  last  Summer  As- 
sizes for  Anglesey,  it  appeared  that  the  action  was  brought 
against  the  defendants,  who  were  gamekeepers  of  Colonel 


the  night-time 

near  the  montii 

of  tberiTer 

Ogwen,  in  Car* 

BinronBhire,  in 

which  riTer  P. 

kadateferal  i         i^      -i      .       i  ^  r>i 

llaherf.    In  an  Pennant,  of  Penrhyn  Castle,  in  the  coimty  of  Carnarvon, 

fer  taking  him  into  custody,  and  taking  from  him  a  net, 
with  which  he  was  fishing  in  the  night-time,  on  the  Lavan 
sands,  in  the  Menai  Straits,  near  the  mouth  of  the  river 
leiT        Ogwen.      The    defendants  justified   as  the   servants  of 
^S'^S^'the  Colonel  Pennant,  under  the  stat.  7  &  8  Geo.  4,  c  29,  ss.  35 
P"*^^      &  63  (a),  on  the  ground  that  the  plaintiff  was  illegally  fish- 

^le  jarf, 

howerer,  defined  the  limits  of  the  fiihery  lo  as  to  ezclade  that  place  by  a  few  yards ;  but  they 
also  (bond  that  P.  and  the  defendants  reasonably  believed  that  it  included  that  place  : — HM, 
that  the  defendants  were  entitled  to  the  protection  of  the  stat.  7  &  8  Geo.  4,  c.  29,  ss.  35 
and  63. 


for  this 
arrest,  the  de- 
fendants gave 
mnch  efidenoe 
to  shew  that 
P.'s  fish< 


Sect  34  enacts,  *'  That  if  any 
person  shall  unlawfully  and  wil- 
fully take  or  destroy,  or  attempt 
to  take  or  destroy,  any  fish  in 
any  water  which  shall  be  private 
property,  or  in  which  there  shall 
be  any  private  right  of  fishery, 
every  such  offender,  on  convic- 
tion before  a  justice,  shall  forfeit 
a  sum  not  exceeding  6/.,  besides 
the  value  of  the  fish  taken." 

Sect.  85.  *'  If  any  person  shall 
at  any  time  be  found  fishing 
against  the  provisions  of  this  act, 
it  shall  be  lawful  for  the  owner  of 
the  ground^  footer^  or  fishery  where 
such  offender  shall  be  found,  his 


servants,  or  any  person  author- 
ised by  him,  to  demand  from  such 
offender  any  rods,  lines,  hooka^ 
nets,  &c.,  which  shall  then  be  in 
his  possession  ;  and  in  case  such 
offender  shall  not  immediately 
deliver  up  the  same,  to  seise  and 
take  tlie  same  from  him,  for  the 
use  of  such  owner." 

Sect.  63.  '*  Any  person  found 
committing  any  offence  punish- 
able, either  upon  indictment  or 
upon  summary  conviction,  by 
virtue  of  this  act,  (except  only 
the  offence  of  angling  in  the  day- 
time,) may  be  immediately  ap- 
prehended  without  a  warranty 
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ing  within  the  limits  of  a  several  fishery,  of  which  Colonel 
Pennant  was  the  owner.  The  defendants  advanced  a  great 
mass  of  documentary  and  oral  evidence  to  prove  the  owner- 
ship of  the  fishery;  on  the  part  of  tlie  plaintiff,  it  was 
admitted  that  it  existed  in  the  river  Ogwen ;  btit  it  was 
denied  that  it  extended  into  the  Menai  Straits.  The  de- 
fendants' counsel  further  contended,  that  even  if  the  place 
in  question  were  without  the  actual  limits  of  the  fishery,  yet^ 
as  Colonel  Pennant  no  doubt  believed,  and  had  reasonable 
grounds,  upon  the  evidence  given  in  this  cause,  for  believinj^ 
that  it  was  within  them,  the  defendants  were  entitled  to  4 
verdict,  on  the  ground  that,  the  trespass  being  an  act  done  in 
pursuance  of  the  stat  7  &  8  Greo.  4,  c.  29,  the  venue  t)ught» 
according  to  the  75th  section  of  that  act,  to  have  been  laid, 
and  the  cause  tried,  in  the  county  of  Carnarvon,  where  t}i6 
fact  was  committed,  and  the  defendants  ought  to  have  had 
notice  of  action.  The  learned  Judge  left  it  to  the  jury  to 
say,  first,  whether  Colonel  Pennant  was  the  owner  of  a 
private  fishery  in  the  place  at  which  the  plaintiff  was  fishing 
when  he  was  taken  into  custody;  secondly,  if  not,  whet^ier 
Colonel  Pennant  reasonably  and  bond  fide  believed  that  he 
was  the  owner  of  a  private  fishery  in  that  place;  and  thirdly, 
whether  the  defendants  reasonably  and  bond  fide  believed 
that  he  was  such  owner.  The  jury,  after  considerable  d^*- 
liberation,  drew  a  line  upon  a  plan  which  had  been  handed 
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by  any  peace-officer,  or  by  the 
aumer  of  the  property  on  or  with 
respect  to  which  the  qfence  shall  be 
committedy  or  by  his  servant,  or 
any  person  authorized  by  him, 
and  forthwith  taken  before  some 
neighbouring  justice  of  the 
peace,"  &c. 

Sect.  76.  "  For  the  protection 
of  persons  <icting  in  the  execution 
of  this  act,  be  it  enacted,  that  all 
actions  and  prosecutions  to  be 
commenced  against  any  person 


for  anything  done  in  prnimancB 
of  this  act,  shall  be  laid  and  triad 
in  the  county  where  the  fkct  was 
committed  ;  and  riiall  be  com- 
menced within  six  calendar 
months  after  the  fact  committtd, 
and  not  otherwise,  and  notice  of 
writing  of  such  action,  and  of  the 
cause  thereof,  shall  be  given  to 
the  defendant  one  calendar  moBth 
at  least  before  the  commeneemeat 
of  the  action,"  &c« 
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1846,         up  to  them,  extending  from  the  mouth  of  the  river  Ogwcn 
HuoBBs       ^^^  ^®  Menai  Straits,  and  stated  that  they  found  that 
9-  that  line,  which  excluded  by  a  few  yards  the  spot     here 

the  plaintiff  was  fishing,  was  the  boundary  of  Colonel  Pen- 
nant's fishery  in  the  straits;  but  they  found  also,  that  both 
Colonel  Pennant  and  the  defendants  bond  fide  and  reason- 
ably believed  that  the  fishery  extended  over  that  spot.  The 
learned  Judge  was  of  opinion  that  the  defendants,  under 
these  circumstances,  were  entitled  to  the  protection  of  the 
act  of  Parliament,  and  directed  a  verdict  for  the  defendants, 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
him,  with  £5  damages. 

In  last  Michaelmas  Term,  Jervis  obtmned  a  rule  nisi  ac- 
cordingly, contending  that  the  statute  protected  only  per- 
sons who  were  in  fact  the  owners  of  a  fishery  in'the  place 
where  the  offender  was  found,  and  their  servants  and  per- 
sons authorised  by  them.     Against  this  rule 

W.  Yardley  (with  whom  were  the  Solicitor-General  and 
Toumsend)  now  shewed  cause. — The  defendants  were  en- 
titled to  the  protection  of  the  act,  as  being  "  persons  acting 
in  the  execution  of  the  act,"  within  the  meaning  of  the  75th 
section,  it  being  found  by  the  jury  that  they  reasonably  and 
bon&  fide  believed  that  Colonel  Pennant  was  the  owner  of  a 
private  fishery  in  the  place  where  the  plaintiff  was  appre- 
hended; and  it  is  not  necessary,  for  this  purpose,  that  it 
should  have  been  shewn  that  he  was  in  fact  the  owner  of  a 
fishery  in  that  place.  The  jury  found  him  to  be  the  owner 
of  a  fishery,  the  limits  of  which  were  within  a  very  short 
distance  of  the  spot  in  question;  and  the  evidence  given 
of  his  title  shewed  that  he  had  ample  grounds  for  be- 
lieving that  it  extended  much  further.  The  35th  section 
of  this  act  of  Parliament  authorises  "  the  owner  of  the 
ground,  water,  or  fishery,  where  such  offender  shall  be  so 
found,"  that  is,  ''shall  be  foimd  fishing  against  the  pro- 
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visions  of  this  act,"  "  his  servants,  or  any  person  authorised         1846. 
by  him,"  to  demand  from  such  offender  any  rods,  lines,       "^^^     ' 
hoobi,  nets,  &c.,  which  shall  then  be  in  his  possession ;  and  o. 

if  he  do  not  deliver  them  up,  to  seize  and  take  them  from 
him  for  the  use  of  such  owner.  Sect  63  enacts,  that  any 
person  found  committing  any  ofience  punishable  under  the 
act,  except  angling  in  the  day-time,  may  be  apprehended 
without  warrant  "  by  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his 
servant,  or  any  person  authorised  by  him,"  &c.  Then  the 
75th  section,  "  for  the  protection  of  persons  acting  in  the 
execution  of  this  acty^  directs  that  all  actions  and  prosecutions 
to  be  commenced  "  against  any  person^  for  anything  done  in 
pursuance  of  this  act,"  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  and  that  a  month's  notice  of 
action  shall  be  given.  Now  all  the  authorities  shew,  that, 
in  the  construction  of  enactments  of  this  nature,  the  protec- 
tion extends  to  all  persons  who  bon4  fide  and  reasonably 
believe  that  they  are  acting  in  conformity  with  the  act  of 
Parliament,  because  otherwise  they  would  be  nugatory  al- 
together, as  persons  who  strictly  comply  with  the  act  of 
Parliament  have  a  complete  justification  under  the  powers 
given  by  it,  and  need  no  such  protection.  The  analogous 
cases  which  have  been  decided  on  the  stat  24  Geo.  2,  c.  44, 
relating  to  justices  of  the  peace,  are  strongly  in  point  for  the 
defendants.  Thus,  in  Bird  v.  Gunston  (a),  a  magistrate  was 
held  entitled  to  notice  of  action  for  an  act  done  by  him 
when  acting  as  a  magistrate,  although  what  he  did  was  not 
strictly  within  the  scope  of  his  office.  In  Prestidge  v.  Wood- 
man (b)y  a  magistrate  who  acted  out  of  his  jurisdiction  was 
held  to  be,  nevertheless,  entitled  to  notice  of  action.  That 
case  bears  a  strong  analogy  to  the  present.  So  also,  where 
071^  magistrate  acted  alone,  in  a  case  where  the  jurisdiction 
was  required  by  law  to  be  exercised  by  two:   Weller  v. 

(a)  4  Dougl.  275 ;  2  Chit.  R.  459.  {b).  1  B.  &  Cr.  12. 


850  CAiBBS  IM  TH8  BXCHBaUER, 

1846.         Take  (a).    Agfun,  in  Daniel  v.  Wilson  (&),  an  exciseman  W6A 
g^^P^g       held  to  be  entitled  to  notice  of  action  under  the  stat.  23 
V-  0^0.  3,  c  70^  8.  30,  in  an  action  of  assault  against  him  by 

a  person  whom  he  assaulted^  wrongly  supposing  him  to 
be  a  smuggler.  In  Cook  v.  Leonard  {c\  the  general  principle 
was  laid  down  by  the  Court,  that  notice  of  action  is  neces- 
sary, under  such  a  provision  as  this,  in  all  cases  where  the 
defendant  had  reasonable  ground  for  supposing  that  the  act 
done  by  him  was  in  execution  or  under  the  authority  of  the 
act  of  Parliament.  Hopkins  y.  Crowe  (d)  was  cited  for  tiie 
plaintiff  at  the  trial,  but  that  case  is  quite  distinguishable. 
There  the  arrest  was  made  under  the  Cruelty  to  Animab 
Act,  5  &  6  WilL  4,  c.  59,  which  authorises  the  owner  of 
the  animal  illtreated  to  giye  the  offender  in  charge  to  a  con- 
stable ;  but  the  charge  was  made,  not  by  the  owner  of  the 
animal,  but  by  his  son,  who  could  not  possibly  haye  enter- 
tained a  reasonable  belief  that  he  was  the  owner.  Here  the 
act  of  Parliament  was  designed  for  the  protection  of  those 
who  haye  acted  illegally,  but  bon&  fide ;  and  it  is  a  case  in 
which  there  was  undoubtedly  the  least  possible  ill^ality. 
He  was  then  stopped  by  the  Court,  who  called  upon 

Jervis  and  Welsbyy  in  support  of  the  rule. — The  real 
principle  applicable  to  this  case,  and  with  which  all  the 
authorities  are  consistent,  is,  that  where  protection  is  giyen 
to  persons  for  acts  done  by  them  in  pursuance  of  an  act  of 
Parliament,  the  party  must,  in  order  to  haye  the  benefit  of 
that  protection,  shew  that  he  Jills  the  character  mentioned 
in  the  act  Whether  the  parties  claim  protection  as  m»- 
^trates,  constables,  reyenue  officers,  or  commissioners, 
they  must  actually  fill  those  characters,  in  order  to  be  en- 
titled to  the  immunity ;  and  it  is  not  sufficient  that  they 
bon&  fide  believe  themselves  to  Jill  those  characters.     Thus,  in 


(a)  9  East,  364.  (c)  6  B.  &  C.  361. 

(h)  6  T.  R.  1.  {d)  4  Ad.  &  £.  774. 
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Bird  V.  Gunsiouy  WeUer  v.  Toke^  Prestidge  v.  Woodman^  and         l84d. 
Wedge  v.  Berkeley  (a),  the  defendants  were  actually  ma^^is-       "^""^^ 
trates,  although^  acting  in  that  capacity^  they  had  acted  ^' 

erroneously  or  illegally.     In  Greemoay  v.  Hurd  {b\  and 
Daniel  v.   Wilson^   the  defendants  were  actually  excise- 
officers  ;  in  BcUKnger  v.  Ferris  (c),  and  Cook  v.  Leonard, 
they  actually  filled  the  office  of  constable.     In  ail  the  other 
cases,  as  Butler  v.  Ford  (d),  Norris  v.   Smith  (e),  Cann  v. 
CUpperton  (/),  J<m««  v.  Gooday  {g\  the  parties  filled  the 
office,  and  answered  the  description  mentioned  in  the  pro- 
tecting clause.     So,  in  Beechey  v.  S^des  (A),  which  was  a 
case  that  arose  on  the  same  statute  as  the  present,  the  de- 
fendant, being  in  fact  the  owner  of  the  premises  trespassed 
on,  was  a  party  entitled  to  apprehend  the  plaintiff,  and 
therefore  was  held  to  be  within  the  7dth  section.     On  the 
other  hand,  where  a  party  had  acted  as  a  justice,  without 
being  actually  such,  he  was  held  not  to  be  entitled  to  notice 
under  the  24  Geo.  2,  c  44,  although  he  had  acted  bonA 
fide  under  a  supposed  authority  given  by  the  charter  of  the 
borough :  Jones  v.  fViUiams  (i).     So,  in  Bush  v.  Green  (A:), 
a  gamekeeper  who  had  not  actually  renewed  his  deputation 
since  the  stat.  1  &  2  WilL  4,  c.  32,  was  held  not  to  be  en- 
titled to  notice  of  action  under  the  47  th  section  of  that  act, 
the  words  of  which  are  quite  as  large  as  in  the  present  case, 
the  protection  being  given  to  ^^  all  persons  acting  in  the 
execution  of  the  act."     That  case  was  confirmed  in  Lidster 
V.  Borrow  (Q.     In  Hopkins  v.  Crowe,  again,  the  defendant^ 
not  filling  the  character  of  actual  owner  of  the  animal  iU- 
treated,  was  held  therefore  not  to  be  entitled  to  notice. 
[Parke,  B. — The  defendant  there  could  not  reasonably  have 

(a)  6  Ad.  &  E.  663.  (^)  9  M.  &  W.  736. 

{b)  4  T.  R.  553.  (h)  9  B.  &  C.  806. 

(e)  1  M.  &  W.  628.  (t)  3  B.  &  C.  762. 

(d)  1  C.  &  M.  662.  (k)  4  Bing.  N.  C.  41. 

le)  10  Ad.  &  £.  188.  {l)  9  Ad.  &  £.  654 ;  1  P.  & 

(/)  Id.  582.  D.447. 

VOL.  XV.  B  B  M.  W. 
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1846.        believed  himself  to  be  the  owner.]     The  decision  did  not 
'^;^^      proceed  upon  that  ground,  but  upon  the  ground  that  the 
V*  protecting  clause  of  the  act  extended  only  to  an  officer,  or 

to  the  owner  of  an  animal  ill-treated,  acting  upon  view  or 
information.     Patteson,  J.,  says,  '^  The  defendant  was  nei* 
ther  officer  nor  owner.    It  is  said  that  he  was,  nevertheless, 
entitled  to  the  protection  of  notice,  because  he  acted  bonA 
fide.     But  to  what  extent  would  such  a  rule  go  ?    For  ex- 
ample, by  a  late  act  as  to  game,  [1  &  2  Will.  4,  c.  32,  ss.  31, 
47,]  persons  trespassing  on  lands  may,  in  certain  cases,  be 
arrested  by  the  occupier  of  the  land  or  his  servant,  or  other 
persons  having  certain  authorities ;  and  in  actions  for  any- 
thing done  in  pursuance  of  that  act,  notice  of  action  is  re* 
quired,  and  other  restriotionB  are  imposed.     According  to 
the  argument  used  to-day,  a  person,  no^  beinff  the  owner  or 
occupier  of  the  lands,  nor  otherwise  authorised,  but  think- 
ing himself  entitled  to  act,  might  arrest  a  trespasser,  and, 
if  sued,  insist  upon  the  protections  of  the  statute."     His 
lordship  then  refers  to  the  case  oi  Pratt  v.  Uilbnan  (a), 
which  had  been  cited  in  the  argument,  and  observes  that 
there  **  the  defendant  wa^s  the  party  describe  by  sect.  42  of 
the  Building  Act,  14  Geo.  3,  c  78,  and  having  the  right  to 
proceed  under  that  clause,  though  he  had  taken  a  wrong 
step;  he  was  consequently  entitled  to  notice, 'imder  section 
100  of  the  same  act."    It  has  been  said,  that  if  this  con- 
truction  of  the  statute  be  adopted,  the  protecting  clause 
will  be  rendered  nugatory;  but  that  is  not  so,   becauM 
there  are  many  ways  in  which  the  party  described  in  the 
statute  may  commit  an  excess  of  authority,  as  by  taking 
away  the  oiFender's  nets,  &c,  without  previous  demand ;  or 
by  imprisoning  him  for  an  unreasonable  time^  without  tak- 
ing him  before  a  magistrate ;  or  by  apprehending  him  when 
angling  in  the  day  time.     The  words  *'  any  person,"  in  the 
75th  section,  ought  therefore  to  be  read  in  connexion  with 

(a)  4  B.  &  C.  269. 


k 
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the  words  in  sects.  35  and  63,  descriptive  of  the  persons         1846. 
who  have  a  right  to  arrest,  &c.,  under  the  statute,  and  to       huohm 

be  limited  to  the  persons  so  authorised.  v. 

Buo&LAirs. 

Pollock,  C.  B. — I  think  this  rule  ought  to  be  discharged 
It  is  unnecessary  for  me  to  advert  to  all  the  cases,  a  long 
list  of  which  has  been  brought  before  us  in  the  course  of  the 
argument.  We  ought,  if  we  can,  to  ascertain  the  meaning 
of  the  act  of  Parliament,  and  give  it  such  a  construction  as 
shall  make  it  consistent  with  good  sense  and  justice.  The 
object  of  the  clause  in  question  was  to  give  protection  to  all 
parties  who  honestly  pursued  the  statute.  Now  every  act 
consists  of  timey  places  and  circumstance*  With  regard  to 
circumstancey  it  is  admitted,  that  if  one  magistrate  acts 
where  two  are  required,  or  imix)ses  twelve  months'  impri- 
sonment where  he  ought  only  to  impose  six,  he  is  protected, 
if  he  has  a  general  jurisdiction  over  the  subject-matter,  or 
has  reason  to  think  he  has.  With  respect  to  timey  the  case 
of  Cann  v.  CHpperton  shews  that  a  party  may  be  protected 
although  he  arrests  another  afler  the  time  when  the  statute 
authorises  the  arrest.  Place  is  another  ingredient;  and  I 
am  unable  to  distinguish  the  present  case  from  that  of  a 
magistrate,  who  is  protected  although  he  act  out  of  his 
jurisdiction.  A  party  is  protected  if  he  acts  bond  fide, 
and  in  the  reasonable  belief  that  he  is  pursuing  the  act 
of  Parliament  One  who  acts  in  perfect  execution  of  the 
act  of  Parliament  has  no  need  to  tender  amends,  and  does 
not  stand  in  need  of  any  protection.  The  protection  is  r^ 
quired  by  him  who  acts  illegally,  but  under  the  belief  that 
he  is  right.  I  should  have  drawn  the  same  conclusion,  if 
the  7dth  section  had  repeated  the  terms  of  the  63rd  section.  I 
should  then  have  construed  it  to  mean,  that  the  owner  of  the 
right  of  fishery  had  a  right  to  apprehend  trespassers;  and  if 
a  person  did  wrong,  either  as  to  time,  place,  or  circumstance, 
whilst  reasonably  and  bon&  fide  believinff  himself  to  be  the 
owner,  and  therefore  acting  in  pursuance  of  the  act,  he  was 

bb2 


V. 
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1846.  to  have  the  protection  of  notice  of  action  and  of  venne. 
HuoHBs'  Here  the  owner  reasonably  and  bona  fide  believed  himself 
to  be  entitled  to  seize  the  plaintiff,  and  to  take  from  him  his 
net;  and  I  can  see  no  difference  in  this  respect  between 
seizing  a  man's  net  or  rod  imder  the  act  of  Parliament, 
without  a  demand,  in  which  case  the  party  seizing  would, 
if  he  acted  bonS  fide,  clearly  be  entitled  to  protection,  or 
seizing  it  beyond  the  limits  of  his  domain.  If  we  look  at 
the  spirit  of  the  act,  we  shall  find  it  to  be  a  matter  of  indif- 
ference whether  the  error  is  committed  in  respect  to  time, 
place,  or  circumstance.  If  a  party  does  an  act,  reasonably 
and  bond  fide  believing  it  to  be  in  pursuance  of  the  act  of 
Parliament,  it  is  sulBScient  if  he  fills  the  character  in  one 
respect.  Here  the  defendants'  master  was  owner  of  a 
neighbouring  fishery,  and  the  net  was  seized  because  the 
defendants  believed  him  to  be  the  owner  of  a  fishery  where 
the  plaintiff  was  fishing.  We  need  not  say  how  far  from 
the  limits  of  his  own  land  a  party  would  be  justified  in 
seizing  the  nets  of  another.  Here  the  jury  have  found 
that  the  defendants  bon&  fide  believed  that  Colonel  Pennant 
had  a  private  right  of  fishery  in  the  place  where  the  plaintiff 
was  fishing.  It  is  enough  that  we  confine  our  opinion  to 
the  case  before  the  court. 

KoLFE,  B. — I  am  of  the  same  opinion.  The  facts  of  the 
case  are  very  short.  Colonel  Pennant  is  the  owner  of  a 
fishery  in  the  Menai  Straits ;  and  the  35th  section  of  this 
act  of  Parliament  authorises  the  owner  of  a  fishery,  or  his 
servants,  to  seize  the  rods  and  nets  of  parties  who  illegally  fish 
within  it.  His  servants  found  a  man  fishing  in  what  they  sup- 
posed to  be  their  master's  fishery,  and  they  thereupon  seized 
his  net.  In  the  ordinary  case,  an  action  might  be  brought 
against  them  without  notice ;  but  the  75th  section  of  this 
act  requires  that  notice  shall  be  given,  and  that  the  venue 
shall  be  l^d  in  the  county  where  the  cause  of  action  arose. 
I  must  own  that  in  the  course  of  the  argument  I  have 
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changed  my  opinion  on  this  subject     At  first,  I  thought         1846. 
the  defendants  entitled  to  the  protection  of  the  act,  as  the       huohIs 
servants  of  the  owner  of  a  neighbouring  fishery,  they  bon&  ^' 

SUCKLAND* 

fide  believing  the  plaintiff  to  be  within  the  limits  of  that 
fishery.  The  75th  section  gives  protection  to  all  persons  for 
anything  they  do  in  pursuance  of  the  act  of  Parliament. 
The  words  are  quite  general,  and  would  seem  to  protect 
every  one  for  what  he  bon&  fide  believes  he  does  in  pur- 
suance of  the  act  of  Parliament.  These  words,  however, 
"  any  person,"  would  appear  to  require  some  qualification. 
They  are,  therefore,  to  be  confined  to  parties  who  are  sup- 
posed to  know  the  law ;  and  therefore,  where  a  party  bon& 
fide  and  reasonably  believes  himself  to  be  the  owner — that 
is  the  qualifying  circumstance — the  party  is  then  fully  pro- 
tected, and  the  whole  difficulty  is  removed.  This  was  all 
that  was  really  meant  by  Patteson^  J.,  in  the  case  of  J9bp- 
kins  V.  Crowe.  The  question  here  is,  did  the  parties,  know- 
ing the  law,  reasonably  believe  that  the  facts  brought  them 
within  it?  It  is  clear  they  did;  and  that  circumstance 
distinguishes  the  case  of  Bush  v.  Green  firom  the  present ; 
because  there  the  defendant  could  not  reasonably  have  con- 
sidered himself  a  gamekeeper.  All  who  bona  fide  and  rea- 
sonably think  they  fill  the  character  mentioned  in  the  several 
statutes,  and  act  in  pursuance  of  them,  are  protected. 

Parke,  B. — 1  retain  the  opinion  I  formed  in  this  case  at 
the  trial.  The  question  arises  upon  the  75th  section  of 
this  act  of  Parliament,  which  must  be  construed,  like  all 
other  acts,  according  to  its  grammatical  sense,  avoiding  any 
construction  which  would  lead  to  absurdity,  and  looking  at 
the  modifications  that  the  decisions  have  introduced.  The 
act  is  general  in  its  terms,  and  gives  protection  to  all  per^ 
sons  for  all  acts  done  in  pursuance  of  it.  Those  words  do 
not  mean  acts  done  in  strict  pursuance  of  the  act,  because,  in 
such  a  case,  a  party  would  be  acting  legally,  and  therefore 
would  not  require  protection.     The  words,  therefore,  must 
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1846.        be  qualified  by  the  decisions ;  and  then  the  meaning  will 

HuoBBs^      ^  ^^^  ^  party*  to  be  entitled  to  protection,  must  bon&  fide 

*•  and  reasonably  belieye  himself  to  be  authorised  by  the 

BUCKLAND. 

act.  In  the  present  case,  the  defendants,  in  order  to  be 
protected,  must  have  bond  fide  and  reasonably  believed  CoL 
Pennant  to  be  the  owner  of  the  place  where  the  plaintiff 
was  fishing,  and  that  the  trespass  was  conmiitted  within 
the  limits  of  his  property.  The  jury  have  found  the  bona 
fides,  and  the  reasonable  belief  of  the  defendants  that  the 
trespass  was  committed  within  the  limits  of  the  property  of 
their  master.  At  the  trial,  I  reserved  the  point  out  of  de- 
ference to  the  opinion  of  my  Brother  Pattesan,  as  expressed 
in  Hopkins  v.  Crowe^  and  not  from  any  doubt  that  I  enter- 
tained upon  the  subject.  The  authorities  may  be  divided 
into  two  classes.  In  the  first  class  is  to  be  placed  the  case 
of  justices^  who  are  entitled  to  certain  privil^es  by  the  24 
Greo.  2,  c.  44,  and  there  are  other  acts  applying  to  con* 
stables;  and  there,  in  order  to  obtain  the  benefit  of  the  act, 
the  parties  must  be  actuaUy  justices  or  constables.  So^ 
where  certain  powers  are  given  by  local  acts  to  trustees,  the 
bona  fides  is  immaterial,  although,  by  a  late  decision  of  the 
Court  of  Queen^s  Bench  (a),  it  is  sufficient  if  they  are 
trustees  de  facto.  That  disposes  of  all  the  cases  except 
Hopkins  V.  Crowe,  My  Brother  Patteson  is  correct  in  his 
observation  in  that  case,  that  the  defendant  was  not  entitled 
to  protection ;  and  the  reason  was,  that  he  could  not  have 
supposed  that  he  was  the  owner  of  the  horse  that  had  been 
ill-treated.  There  is  nothing  in  the  cases  to  require  a  dif- 
ferent construction  from  that  which  we  have  given  in  the 
present  case.  The  statute  extends  protection  to  all  who 
bon&  fide  and  reasonably  believe  that  they  fill  the  character, 
and  are  authorised  to  act ;  and  the  defendants  are  in  that 
predicament. 

Rule  discharged. 

(a)  Harrison  v.  Vartyy  Trin.  T.,  1845  ;  not  yef  reported. 
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1846. 

HuGGiNS  V.  Waydey  and  Another.  J^c^  2. 

XBESPASS  for  breaking  and  entering  a  close  of  the  The  defendant, 

plaintiff,  and  cutting  down  his  trees  growing  therein.    Plea,  appdnted  a 

Not  guilty,  by  statute.     At  the  trial,  before  CoUman,  J.,  ^^^^""1  ^^ 

at  the  last  assizes  at  Northampton,  the  defendants  justified  the  inhabitants 

their  entry  on  the  close,  and  the  cutting  down  of  a  tree  infornuOlj,  cat 

therein,  as  surveyors  of  the  highways,  under  the  stat.  5  &  ropwJsS  «*- 

6  Will.  4,  c  50,  s.  64,  on  the  ground  that  the  tree  over^  creiwo^W* 

dnty  as  sar« 

hung  the  highway,  so  as  to  be  a  nuisance  to  it.     It  ap-  vejor,  a  tree 
peared,  that,  on  the  22nd  of  April,  1845,  the  inhabitants  of  oyerfaan^ig 
the  parish  had  met  in  vestry,  and  appointed  the  plaintiff  and  ^tJ*??'^^  ^ 
the  defendant  Waydey  surveyors  of  the  highways  for  the  ««<»  to  it:— 
ensuing  year.     On  the  30th  of  April  they  met  again,  and  was  entitled  to 
annulled  the  appointment  of  the  plaintiff,  and  appointed  the  of^t^^tat.  5°& 
defendant  Field  surveyor  in  conjunction  with  Waydey .r  6'^J^4,c.50, 
The  two  defendants  shortly  afterwards  conmdtted  the  tres- 
pass in  question,  which  was  the  first  act  done  by  them  under 
colour  of  their  office.     No  notice  of  this  action  had  been 
given  to  the  defendants ;  and  it  was  objected  on  their  be- 
half, at  the  trial,  that  they  were  entitled  on  this  ground  to 
a  verdict,  under  the  109th  section  of  the  above  statute  (a). 
The  learned  Judge  was  of  that  opinion,  and  accordingly 
directed  a  verdict  for  the  defendants.     On  a  former  day  in 
this  term  (April  17), 

Huwfrey  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, contending,  that,  as  the  defendants  were  not  duly 
appointed  surveyors,  they  were  not  entitled  to  the  protec- 

(a)  Which  enacts,  ^^  That  no  twenty-one  days'  notice  has  been 

action  or  suit  shall  be  commenced  given  thereof  in  writing  to  the 

against  any  person  for  any  thing  justice,  surveyor,  or  other  person 

done  in  pursiutnce  of  or  under  against  whom  such  action  is  in- 

the  authority  of  this  act,  until  tended  to  he  brought,"  &c.  &c« 
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1846.  tion  of  the  statute;  and  cited  Jonei  v.  WilUams  {a)y  Bush  v. 
HuooxMs  Green  (J),  Lidster  v.  Barratc  (c),  and  Regina  v.  The  Justices 
Watoby.       ^f  ^'  C&iii«i^,  Ipswich  (rf). 

The  Court  referred  to  the  case  of  Hughes  v.  Buchlandy 
which  was  then  in  the  paper  for  argument ;  and  took  time 
to  consult  the  learned  Judge  who  tried  the  cause.  On 
this  day. 

Pollock,  C.  B.,  said — The  case  of  Hughes  v.  Buckland 
was  decided  on  the  words  "  anj  person  acting  in  pursuance 
of  this  act,"  which  appeared  to  the  Court  to  be  more  com- 
prehensive in  their  operation  than  the  words  of  the  24  Gea 
2,  c.  44,  with  respect  to  justices.  Therefore,  as  in  that  case 
we  decided  that  the  defendants  were  entitled  to  notice  of 
action,  although  the  place  where  the  trespass  was  committed 
was  out  of  the  limits  of  the  fishery,  so  here,  though  there 
is  a  formal  objection  to  the  appointment  of  the  defendants 
as  surveyors  of  the  highways,  yet  an  appointment  in  fact 
was  proved,  and  they  were  acting  in  pursuance  of  the  act 
of  Parliament,  under  the  bond  fide  belief  that  they  were 
surveyors  of  the  highways,  and  duly  appointed.  The  point, 
therefore,  is  in  effect  the  same  as  in  the  case  of  Hughes  v. 
Buckland,  and  there  will  be  no  rule. 

Bule  refused. 


(a)  3  B.  &  C.  762.  D.  447. 

(b)  4  Bing.  N.  C.  41.  {d)  12  Ad.  &  E.  177 ;    3  P.  & 

(c)  9  Ad.  &  E.  654 ;  1  P.  &      D.  481. 
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1846. 
Bayner  v.  Grote  and  Another  (a). 

Assumpsit. — The  first  count  of  the  declaration  stated.  Where  the 

that  theretofore,  to  wit,  on  &c.,  the  defendants  bargamed  wriueQ  <»n-*  * 

for  and  bought  of  the  plaintiff,  and  the  plaintiflF,  at  the  re-  J^^^f^L^, 

quest  of  the  defendants,  then  sold  to  the  defendants,  a  lar^e  ^^  ^^^^^  ^  de- 

/»  ,  ./»/^  /tii^^i  Trv    wiibed  himself 

quantity  oi  goods,  to  wit,  nlty  tons  of  soda  ash,  48  and  SO  as  the  agent  of 
per  cent,  Huson's  test,  in  tierces,  free  on  board  at  2^,  per  bnyCT^accepted 
degree,  to  be  delivered  in  all  May,  customary  allowances,  ^^  P^  ^®  ^ 
payment  cash  in  fourteen  days  from  delivery,  less  2JA  off:  tion  of  the 
and  in  consideration  thereof,  and  that  the  plaintiff  had,  at  then  notice  that 
the  like  request  of  the  defendants,  then  promised  to  deliver  ^li^'Jl^the 
the  said  goods  to  the  defendants  at  the  time  and  in  manner  ^  principal 

,  ,  ^     ,  in  the  tranaac- 

aforesaid,  the  defendants  then  promised  the  plaintiff  to  ac-  tion,  and  not 
cept  the  said  goods  of  and  from  him  the  plaintiff,  and  to  pay  A^^^SeM 
him  for  the  same  in  manner  aforesaid ;  and  althoufi^h  the  ^  the  plain- 

.    .  tiff  might  sue 

plaintiff  hath  in  all  things  been  always  ready  and  willing  to  in  his  own 
perform  and  fulfil  the  said  contract  on  his,  the  pMntiff's,  non-aoceptanoe 
part,  and  during  the  whole  of  the  said  month  of  May  was  p^^^^r  the 
ready  and  willing  to  have  delivered  the  said  goods  to  the  reside*  of  the 

gOOuS* 

defendants  in  all  respects  according  to  the  said  contract, 
and  then  requested  the  defendants  to  accept  the  same  in 
manner  aforesaid ;  and  although  the  said  month  of  May  had 
long  expired  before  the  commencement  of  this  suit;,  and  al- 
though they,  the  defendants,  to  wit,  within  the  said  month 
of  May,  did  accept  and  receive  of  and  from  the  plaintiff,  in 
part  performance  of  their  said  contract,  a  certain  part  of  the 
said  goods,  to  wit,  ten  tons  of  the  said  soda  ash,  and  pay  for 
the  same,  to  wit,  in  manner  aforesaid ;  of  all  which  premises 
they  the  defendants  had  due  notice:  yet  the  defendants, 
not  regarding  their  said  promise,  did  not  nor  would,  when 
they  were  so  requested  as  aforesaid,  or  at  any  other  time, 

(a)  Decided  in  Hilary  Vacation  (Feb.  21). 


360  CASES  IN  THE  EXCHEQUER, 

1846.^  accept,  take,  or  receive  of  or  from  him  the  plidntiff,  the 
residue  of  the  said  soda  ash,  or  any  part  thereof,  or  pay  him 
for  the  same  in  manner  aforesaid,  or  otherwise,  but  on  the 
contrary  thereof,  have  hitherto  wholly  neglected  and  refused 
so  to  do :  whereby,  &c.  There  were  also  counts  for  goods 
sold  and  delivered,  and  on  an  account  stated.  Plea  (amongst 
others),  nonassumpsit,  and  issue  thereon. 

At  the  trial,  before  CressweUy  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1846,  it  appeared  that  the  action  was  brought 
to  recover  the  balance  due  upon  the  sale  by  the  pluntiff  to 
the  defendants  of  a  quantity  of  soda  ash,  according  to  the 
following  bought  note : — 

"  17,  Exchange  Buildings,  Liverpool,  7  th  March,  1844. 
"  Messrs.  Grote,  Tomkins,  &  Co. 

"  I  have  this  day  bought  for  you  the  following  goodsyrom 
J.  §•  T.  Johnson : — 

"  Fifty  tons  soda  ash,  48  and  50  per  cent,  Huson's  test, 
in  tierces,  free  on  board,  at  2|rf.  per  degree. 

"  To  be  delivered  in  all  May.  Customary  allowances. 
Payment,  cash  in  fourteen  days  from  delivery,  less  2d.  off. 

"J.  H.  Rayner." 

It  appeared  in  evidence,  that  the  plaintiff,  although  on 
the  face  of  this  note  he  appeared  to  contract  as  the  agent  of 
Messrs.  J.  &  T.  Johnson,  was  himself  the  owner  of  the  goods, 
and  the  real  principal  in  the  transaction.  Thirteen  tons  out  of 
the  fifty  were  delivered  to  the  defendants  early  in  May,  and 
accepted  by  them ;  and  there  was  strong  evidence  to  shew 
that  at  that  time  the  fact  of  the  plaintiff  being  the  real  prin- 
cipal in  the  sale  was  disclosed  to,  and  fully  known  by,  the 
defendants.  The  invoice  sent  with  these  thirteen  tons  was 
made  out  in  the  name  of  the  plaintiff.  The  defendants  re- 
fused acceptance  of  the  rest  of  the  goods.  The  learned 
judge,  in  summing  up,  told  the  jury,  that  if  they  were  satis- 
fied from  the  evidence  that  the  defendants  had  received  the 
first  portion  of  the  goods  with  full  knowledge  of  the  fact 
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that  the  plaintiff  was  the  real  seller,  and  that  all  parties  1846. 
then  treated  the  contract  as  one  made  with  the  plaintiff  as 
the  principal  in  the  transaction,  he  was  entitled  (subject  to 
other  questions  which  arose  in  the  cause)  to  recover  in  this 
action.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
amount  claimed. 

In  last  Michaelmas  Term,  Baines  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection.  In  Hilary 
Term  (Jan.  29), 

Watson  and  J.  Henderson  shewed  cause. — The  simple 
question  is,  whether  there  was  in  this  case  any  evidence 
of  a  contract  with  the  plaintiff.  If  the  plaintiff  was  really 
interested  in  the  goods,  and  not  the  mere  agent  of  Messrs. 
Johnson,  he  is  entitled  to  use  that  contract,  and  to  describe 
it  as  a  contract  with  himself.  The  real  principal  may  in- 
tervene at  any  time ;  and,  on  the  other  hand,  the  agent  may 
come  and  say  that  he  is  in  truth  the  principal.  In  Atkins 
V.  Amber  (a),  Eyre^  C.  J.,  ruled,  that  a  broker,  who  had  ad- 
vanced money  on  goods,  might  declare  on  a  special  contract 
respecting  the  sale  in  his  own  name,  and  that  it  was  not  a 
variance,  although  the  sale-note  mentioned  the  name  of  the 
principaL  So,  an  auctioneer  may  sue  a  purchaser  at  the  auc- 
tion for  goods  sold  and  delivered,  even  though  the  sale  was 
at  the  house  of  the  owner  of  the  goods,  and  they  were 
known  to  be  his  property :  WiUiams  v.  MiUington  (J).  [Pel' 
hckj  C.  B. — No  doubt;  but  that  is  the  case  of  an  avowed 
agent]  Then  that  case  concludes  the  present,  because,  if  in- 
terested, the  agent  certainly  may  sue.  Applying  the  principle 
of  the  case  to  this,  if  an  agent,  who  has  no  interest  save  that 
of  his  conmiission,  might  come  in  and  sue  as  principal,  k  for- 
tiori, an  agent  who  has  a  real  interest  in  the  subject-matter  of 
the  contract  may.  Bickerton  v.  BurreU{c)  will  be  relied 
upon  on  the  other  side.  There  it  was  held  that  a  plaintiff, 
who  had  made  a  contract  as  agent  for  a  third  person,  could 

(a)  2  Esp.  493.        {h)  1  H.  Bl.  81.  (c)  6  M.  &  SeL  883. 
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1846.  not  sue  as  principal,  without  giving  notice  to  the  defend- 
ant, before  action  brought,  that  he  was  the  party  really  in- 
terested. But,  first,  that  was  the  case  of  money  had  and 
received,  which  is  different  from  an  action  on  a  special  con- 
tract ;  secondly,  there  was,  upon  the  evidence  in  this  case, 
full  notice  to  the  defendants  of  the  plaintiff's  real  interest 
in  the  goods.  Further,  there  was  evidence  of  an  original 
contract  immediately  between  the  plaintiff  and  the  defend- 
ants. The  defendants  paid  the  plaintiff  a  part  of  the  price, 
and  accepted  part  of  the  goods,  on  the  footing  of  the  con- 
tract being  with  him. 

Baines  and  Cromptoriy  in  support  of  the  rule. — The  writ- 
ten contract  pi'oved  in  this  case  excludes  the  presumption 
of  a  contract  with  the  plaintiff;  it  describes  him  as  the  agent 
of  others ;  its  terms  are  inconsistent  with  the  notion  of  any 
responsibility  on  his  part.  [Pollock,  C.  B. — The  contract 
does  not  clearly  do  so ;  but  supposing  that  it  did  ?]  Then 
the  plaintiff  could  not  recover :  he  is  estopped  by  his  own 
language  and  conduct  from  denying  that  there  was  no  other 
contract ;  and  moreover,  there  is  no  ground  for  saying  that 
there  was  any  other  contract ;  the  plaintiff  has  acted  solely  on 
the  written  contract,  and  has  always  represented  Johnson  as 
being  the  real  principal.  There  is  nothing  in  the  invoice  in- 
consistent with  that.  It  shews  that  he  debited  the  defendants 
with  the  amount,  but  then  it  is  sent  in  by  him  as  broker. 
Besides,  all  that  amount  has  been  paid.  [Pollock^  C.  B. — Sup- 
posing the  original  contract  was  with  Johnson,  could  not  and 
may  not  Rayner  have  been  substituted  by  subsequent  agree- 
ment? or,  suppose  Johnson  to  be  a  non-existing  person,  can 
no  one  sue  ?]  The  question  is,  whether  there  is  proof  of 
a  contract  in  terms,  as  stated  in  the  declaration,  to  accept  the 
thirty-seven  remaining  casks  from  the  plaintiff.  [Pollock, 
C.  B. — The  only  question  is,  whether  there  is  any  evidence 
of  a  contract  for  the  substitution  of  the  plaintiff  for  John- 
son.] There  was  no  evidence  that  the  pUdntiff  was  ever 
substituted,  or  bound  to  deliver  the  thirty-seven  casks. 
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[AldersaUy  B. — Is  Rayner  precluded  from  shewing  himself        1846. 

the  principal  in  the  original  contract  ?]    He  has  avowed  him-      ^l""^' 

self  the  agent, — has  assigned  that  character  to  himself;  and  he  »• 

Grotb 

cannot  afterwards  say  that  he  is  not  agent.  You  cannot  vary 
the  written  contract  by  parol ;  the  consideration  would  be 
diflTerent.  The  question  reaUy  comes  to  this,  whether  you  can 
by  parol  substitute  one  person  for  another  named  in  writing, 
which,  except  in  cases  of  principal  and  agent,  cannot  be 
done :  you  have  no  right  to  introduce  a  new  party.  The 
true  question  is,  whether  evidence  can  be  given  to  shew  that 
the  contract,  though  made  in  the  name  of  Johnson,  was  in 
fact  made  by  Rayner.  If  so,  you  make  a  new  contract, 
which  does  not  meet  the  declaration ;  it  is  different  as  re- 
spects time  and  consideration.  Suppose  the  case  of  a  con- 
tract with  a  builder  of  great  repute ;  could  another  come  in 
and  say  he  was  the  principal  ?  Here  the  defendants  con- 
sidered they  were  buying  from  Johnson,  and  they  find  that 
the  broker,  whom  they  trusted  to  get  the  goods  at  as  low  a 
rate  as  possible,  is  the  person  who  has  sold  to  them  for  him- 
self. Bickerton  v.  Burrell  is  an  express  authority  for  the 
defendants.  There  Lord  Ellenborough  says,  "  Where  a  man 
assigns  to  himself  the  character  of  agent  to  another,  whom 
he  names,  I  am  not  aware  that  the  law  will  permit  him  to 
shift  his  situation,  and  to  declare  himself  the  principal,  and 
the  other  to  be  a  mere  creature  of  straw.  That,  I  believe 
has  never  yet  been  attempted Has  not  the  defend- 
ant, with  whom  the  plaintiff  dealt  as  agent,  a  right  still  to 
consider  himself  as  such,  notwithstanding  he  would  now  sue 
in  the  character  of  principal  ?"  So  where  the  same  party  sold 
goods  by  auction  for  A.,  under  a  del  credere  conunission, 
and  purchased  them  at  the  auction  as  the  broker  of  B.,  (to 
whom  A.'s  name  was  not  then  declared,  though  it  was  shortly 
aft;erwards),  and  paid  A.  the  price,  it  was  held,  in  an  action 
by  the  assignees  of  B.  against  the  broker,  to  recover  the 
balance  due  upon  a  resale  of  the  goods  made  by  him  on  ac- 
count of  B.,  that  he  was  not  entitled  to  set  off  the  payment 
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1846.  made  by  him  to  A.:  Morris  v.  Ckasby(a).  Atkins  v.  Am^ 
ber  does  not  apply :  there  the  consideration  was  executed. 
In  Morris  v.  Cleasby,  Lord  EUenborouyh  says  (p.  675),  **  The 
principal  must  always  be  debtor^  and  that  whether  he  is 
known  in  the  first  instance  or  not,  except  where  the  broker 
has  by  the  form  of  the  instrument  made  himself  so  liable." 
Koster  v.  Eason  (b)  is  an  authority  to  the  same  effect.  Lord 
EUenborough  there  (speaking  of  policies  which  had  been 
effected  by  the  defendants,  who  were  brokers  and  insurance 
agents,  for  their  principals,  under  a  del  credere  commission), 
says,  ^^  Upon  the  other  policies  Eason  &  Co.  could  not  sue  in 
their  own  names ;  they  can  in  no  events  though  they  may 
have  a  lien  upon  the  policies,  or  though  they  may  pay  their 
principals,  bring  any  action  but  in  the  name  of  their  prind- 
pals.  Swan  [the  imderwriter]  has  not  consented  that  they 
should,  in  any  case,  be  entitled  to  stand  as  principals,  or 
to  be  treated  as  the  creditors,  nor  has  he  ever  agreed  that 
they  should  be  considered  as  giving  him  credit  at  their  own 
risk  and  on  their  own  account."  Upon  the  authority  of 
these  cases,  this  action  cannot  be  maintained. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldersox,  B. — Li  this  case,  which  was  heard  before  my 
Lord  Chief  Baron,  my  Brother  Rolfey  and  myself^  the 
question  was,  whether  the  case  had  been  properly  left  by 
my  Brother  Cresstoell  to  the  jury.  The  facts  were  these : 
The  plaintiff  had  made  a  contract  in  writing,  by  which  he 
appeared  to  be  the  agent  for  another  party,  who  was  named 
in  the  contract,  and  by  which  he  sold  to  the  defendants  a 
quantity  of  soda-ash;  and  it  was  averred  in  the  declaration, 
and  proved  at  the  trial,  that  although  part  of  those  goods 
had  been  delivered  to  the  defendants,  and  accepted  and  paid 
for,  yet  that  they  had  refused  to  receive  and  pay  for  the 

(a)  4  M.  &  Sel.  666.  (Jb)  2  M.  &  Sel.  112. 
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residue.     At  the  time  when  this  contract  was  made^  the         1846. 
plaintiff  was  himself  the  real  principal  in  the  transaction ; 
and  although  the  contract  on  the  face  of  it  appeared  to 
have  been  made  by  him  as  agent  for  another  party,  there 
was  evidence  given  at  the  trial,  tending  strongly  to  shew, 
that  when  the  first  parcel  of  the  goods  was  delivered  to 
and  accepted  by  the  defendants,  the  name  of  the  plaintiff 
as  the  principal  was  then  fully  known  to  the  defendants : 
and  we  think  that  it  was  then  properly  left  to  the  jury  to 
infer  from  the  evidence,  that  the  defendants,  with  the  full 
knowledge  of  the  facts,  had  received  that  portion  of  the 
goods,  and  that  all  parties  then  treated  the  contract  as  one 
made  with  the  plaintiff  as  the  principal  in   the  transac- 
tion.   The  defendants'  counsel,  in  the  argument,  contended 
against  this  view  of  the  case,  and  cited  the  case  of  Bickertan 
y.  BurreU  as  an  authority  that  the  plaintiff  could  not  sue 
in  such  a  case  in  his  own  name.     That  case  is  indeed  in 
one  respect  stronger  than  the  present,  inasmuch  as  that  was 
an  action  for  money  had  and  received,  whereas  this  is  a 
case  of  an  executory  contract.     If,  indeed,  the  contract  had 
been  wholly  unperformed,  and  one  which  the  plaintiff,  by 
merely  proving  himself  to  be  the  real  principal,  was  seeking 
to  enforce,  the  question  might  admit  of  some  doubt.     In 
many  such  cases,  such  as,  for  instance,  the  case  of  contracts 
in  which  the  skill  or  solvency  of  the  person  who  is  named 
as  the  principal  may  reasonably  be  considered  as  a  material 
ingredient  in  the  contract,  it  is  clear  that  the  agent  cannot 
then  shew  himself  to  be  the  real  principal,  and  sue  in  his 
own  name ;  and  perhaps  it  may  be  fairly  urged  that  this,  in 
all  executory  contracts,  if  wholly  unperformed,  or  if  partly 
performed  without  the  knowledge  of  who  is  the  real  prin- 
cipal, may  be  the  general  rule.     But  the  facts  of  this  case 
raise  a  totally  different  question,  as  the  jury  must  be  taken 
to  have  found,  under  the  learned  Judge's  direction,  that 
this  contract  has  been  in  part  performed,  and  that  part  per- 
formance accepted  by  the  defendants  with  full  knowledge 
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1846.  that  the  plaintiff  was  not  the  agent,  but  the  real  principaL 
If  so,  we  think  the  plaintiff  may,  after  that,  very  properly 
Bay  that  they  cannot  refuse  to  complete  that  contract,  by 
receiving  the  remainder  of  the  goods,  and  paying  the  sti- 
pulated price  for  them.  And  it  may  be  observed  that  this 
case  is  really  distinguishable  from  Bickerton  v.  Burrell,  on 
the  very  groimd  on  which  that  case  was  decided ;  for  here, 
at  all  events,  before  action  brought  and  trial  had,  the  de- 
fendants knew  that  the  plaintiff  was  the  principal  in  the 
transaction.  Perhaps  it  may  be  doubted  whether  that  case 
was  well  decided  on  such  a  distinction,  as  it  may  fairly 
be  argued  that  it  would  have  been  quite  su£Scient  to  pre- 
vent any  possible  inconvenience  or  injustice,  and  more  in 
accordance  with  former  authorities,  if  the  Coiurt  had  held 
that  a  party  named  as  agent,  under  such  circumstances  as 
existed  in  that  case,  was  entitled,  on  shewing  himself  to  be 
the  real  principal,  to  maintain  the  action,  the  defendant 
being,  however,  allowed  to  make  any  defence  to  which 
he  could  shew  himself  to  be  entitled,  either  as  against  the 
plaintiff  or  as  against  the  person  named  as  principal  by  the 
plaintiff  in  the  contract  It  is  not,  however,  necessary  for 
us,  in  the  present  case,  to  question  the  authority  of  that 
decision. 

For  these  reasons,  we  are  of  opinion  that  the  case  has 
been  properly  left  to  the  jury ;  and  we  see  no  reason  to  be 
dissatisfied  with  their  verdict     The  rule,  therefore,  must 

be  discharged. 

Rule  discharged. 
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Thornett  V.  Haines.  April  28. 

Assumpsit  for  money  had  and  received  by  the  de-  Where  i  sale 
fendant  to  the  use  of  the  plaintiff^  and  on  an  account  stated,  advertifled  or 
Plea,  non  assumpsit  *^^  ^^  '^« 

'  ^  auctioneer  to 

At  the  trial,  before  Polhck,  C.  B.,  at  the  Middlesex  be  "without 

Sittings  after  last  Michaelmas  Term,  it  appeared  that  this  employment  bj 

action  was  brought  to  recover  back  the  sum  of  £315,  which  p^erto  Mdfor 

had  been  paid  by  the  plaintiflF  to  the  defendant,  an  auc-  ^»  without 

,  .  notice,  renders 

tioneer,  as  a  deposit  upon  the  sale  by  auction  to  the  plain-  the  sale  void, 
tiff  of  certain  leasehold  premises,  called  the  Bell  Wine-  purchaser  to 
Vaults,  in  Shoreditch.  The  plaintiff  sought  to  avoid  the  J^J^^^^?;^^ 
contract,  and  recover  back  his  deposit,  on  the  ground  that  from  the  auc- 

tioneer. 

the  sale  was  void  by  reason  of  the  employment  of  a  puffer 
to  enhance  the  price.  One  of  the  conditions  of  the  sale 
was,  that  the  highest  bidder  should  be  the  purchaser.  The 
auctioneer,  before  the  biddings  commenced,  stated  that  the 
premises  were  to  be  sold  "  without  reserve."  It  appeared 
that  a  person  of  the  name  of  Robinson  attended  the  sale, 
and  bid  against  and  immediately  before  the  phdntiff.  A 
person  named  Fry,  who  had  been  referred  to  by  Walker, 
the  vendor,  as  the  person  to  give  information  respecting  the 
premises,  and  who  had  been  similarly  employed  by  Walker 
on  former  occasions,  was  also  present  at  the  sale,  and  was 
directing  Robinson,  by  signs,  when  to  bid  and  when  to  stop 
bidding.  The  plaintiff^s  counsel  proposed  to  ask  Robinson, 
who  was  called  as  a  witness  for  the  plaintiff,  what  had  passed 
between  him  and  Fry  on  the  morning  of  the  sale.  This 
evidence  was  objected  to  on  the  part  of  the  defendant,  on 
the  ground  that  Fry  had  not  been  shewn  to  be  the  agent  of 
Walker  in  this  matter.  The  Lord  Chief  Baron  received 
the  evidence,  and  the  witness  then  stated,  that,  on  the  morn- 
ing of  the  sale,  Fry  had  directed  him  to  attend  and  bid^ 

VOL.  XV.  c  c  M.  w. 


r. 
Haines. 
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1846.        which  he  accordingly  did.     The  premises  were  knocked 
Thornktt     down  to  the  plaintiff  at  £1675. 

U[>on  these  facts,  the  jury,  under  the  direction  of  the 
Lord  Chief  Baron,  found  a  verdict  for  the  plaintiff,  damages 
i£315,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
evidence  of  Fry's  directions  to  Robinson  was  improperly 
admitted,  or  if  the  employing  of  a  puffer  under  such  cir- 
cumstances did  not  avoid  the  sale. 

Early  in  this  Term,  Humfrey  moved  accordingly,  and 
obtained  a  rule  nisi  for  a  nonsuit,  or  for  a  new  trial,  on  the 
ground  that  there  was  no  sufficient  evidence  that  Rolnnson 
was  employed  as  a  puffer  by  the  vendor. 

ByleSy  Seijt.,  Robinson^  and  Wordsworth^  now  shewed 
cause.  They  contended,  in  the  first  place,  that  there  was 
ample  evidence  to  go  to  the  jury  of  Robinson's  being  a  puffisr 
employed  by  Fry,  and  of  Fry  being  an  agent  of  the  vendor. 
Walker,  so  to  employ  him. 

Secondly,  where,  upon  a  sale  by  auction,  the  highest 
bidder  is,  by  the  conditions  of  sale,  to  be  the  purchaser,  and 
the  auctioneer  states,  at  the  time  of  the  sale,  that  it  is  to  be 
without  reserve,  the  employment  of  a  puffer  by  the  vendor 
to  enhance  the  price  without  notice  is  a  fraud,  which  avoids 
the  sale.  This  doctrine  of  our  law  is  founded  upon  the  rule 
of  ethics  laid  down  in  Cicero,  De  Officiis,  lib.  3,  s.  15 : — ^  Tol- 
lendum  est  igitur  ex  rebus  contrahendis  omne  mendacium; 
non  licitatorem  venditor,  nee  qui  contra  se  liceatur,  emptor 
apponet."  The  cases  on  this  subject  are  reviewed  in  Chan- 
cellor Kent's  Commentaries,  vol.  2,  p.  537,  and  in  Sugden's 
Vendors  and  Purchasers,  p.  15.  In  BeonoeU  v.  Christie  (ajy 
Lord  Mansfield  followed  the  rule  of  the  civil  law,  and  treated 
a  private  bidding  by  or  on  the  behalf  of  the  vendor  as  a  fraud. 
That  decision  was  confirmed  in  Howard  v.  Castle  (6),  where 

(a)  Cowp.  395.  (b)  6  T.  R.  642. 


^ 
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the  purcha^r  was  the  only  real  bidder,  and  there  being  se-        1846. 
veral  puffers.  Lord  Kenyon  and  the  rest  of  the  Court  held,     xnoiiNfcrr 
that  unless  it  was  publicly  known  that  the  owner  intended  to  v* 

bid,  it  was  a  fraud  upon  the  purchaser,  and  therefore  no  action 
would  lie  against  him  to  enforce  the  sale ;  and  they  intimated 
a  clear  opinion  tiiat  this  doctrine  was  not  affected  by  the 
statutes  imposing  a  duty  on  sales  by  auction  except  where 
the  property  was  bought  in  by  the  purchaser  or  on  his  be- 
half. Although  in  fact  there  were  in  that  case  several 
puffers,  no  distinction  b  made  in  the  judgment  between  the 
case  of  one  puffer  and  of  several,  but  it  proceeds  upon  the 
ground  that  any  secret  bidding  on  behalf  of  the  seller  is  a 
fraud  and  imposition  upon  the  purchaser.  And  in  Crow- 
der  V.  Austin  (a),  where  the  same  doctrine  was  establish- 
ed, there  was  one  puflfer  only :  so  also  in  Wheeler  v.  CoU 
Uer  (b),  and  in  Rex  v.  Marsh  (c).  The  courts  of  law  ap- 
pear to  have  laid  down  a  somewhat  stricter  rule  in  this  re- 
spect than  the  courts  of  equity.  In  ConoOy  v.  Parsons  (cf), 
Lord  Rossfyn  expressed  a  doubt  whether  the  reasoning  in* 
Howard  v.  Castle  was  not  too  large ;  but  no  judgment  was 
given  upon  the  point.  In  Bramley  v.  AU  (e),  the  purchaser- 
was  compelled  to  complete  his  purchase,  notwithstan£ng 
the  employment  of  a  puffer  by  the  vendor;  but  there  he 
had  bought  the  estate  at  a  much  higher  price  than  the  puf^ 
fer  had  bid,  and  besides,  had  paid  the  auction  duty.  In* 
Woodward  v.  Mtller{f),  the  vendors  had  privately  izistnicted 
a  person  to  bid  up  to  certain  sums,  with  a  view  that  tfac^ 
lots  might  not  be  sold  under  those  prices.  That  person  ac- 
cordingly bid  for  one  of  the  lots  up  to  £660 ;  it  was  bought 
for  the  defendant  at  £690 :  and  it  was  held  that  he  had  no 
defence  to  a  suit  for  q)e(nfic  performance.  But  there,  again, 
the  property  was  bought  at  a  price  conodetably  higher  than 
the  party  employed  to  bid  had  named ;  and,  moreover,  the 

(a)  3  Bing.  368.  (rf)  3  Ves.  625. 

(b)  Moo.  &  Mai.  123.  (e)  Id.  619,  n.  (a). 

(c)  3  Y.  &  J.  a31.  (/)  2  CoUyer,  279. 

c  c2 
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1946.  ^  judgment  was  m^nly  founded  upon  the  ground  that  the  de* 
fendant  had  refused  to  take  an  issue  to  try  a  disputed  hcL 
But  Meadows  v.  Tanner  {a)  is  an  authority  to  shew^  liiat 
where  property  is  put  up  for  sale  without  reserve,  the  secret 
employment  of  a  puffer  on  the  part  of  the  plaintiff,  who 
actually  bids,  prevents  the  sale  firom  being  enforceable  by  a 
bill  for  a  specific  performance.  In  Smith  v.  Clarhe(b),  1^ 
fViUiam  Grant  decided  in  favour  of  the  vendors,  on  the 
ground  that  they  had  not  employed  the  bidder  generally  to 
enhance  the  price,  but  only  to  prevent  a  sale  at  an  under 
value ;  and  said,  that,  in  a  similar  case  to  that  of  Howard  v. 
Castky  he  should  come  to  a  similar  conclusion. 

Humfrey,  contrd,  contended,  firsts  that  there  was  no 
sufficient  evidence  of  Fry  being  the  agent  of  the  vendor  to 
bid  or  employ  a  bidder  at  the  sale  on  his  part,  so  as  to  ren* 
der  his  statements  and  acts,  and  the  acts  of  Robinson  by  his 
direction,  evidence  to  affect  the  defendant :  that  Fry  was 
only  an  agent  for  the  purpose  of  shewing  the  premises  and 
conducting  the  sale,  but  not  to  do  any  illegal  or  fraudulent 
act 

Secondly,  assuming  it  to  be  proved  that  Robinson  was 
employed  to  bid  by  the  vendor,  that  does  not  entitle  the 
plaintiff  to  avdd  the  sale.  The  rule  at  law  and  in  equity^ 
on  this  subject,  must  surely  be  the  same :  it  is  absurd  that 
•n  one  side  of  Westminster  Hall  a  man  may  recover  back 
his  deposit-money,  and  on  the  other  side  may,  in  the  same 
case,  be  compelled  to  perform  his  contract.  The  courts  of 
equity  have  established  it  as  a  rule,  that  one  person  may  be 
employed  by  the  vendor  as  a  bidder,  in  order  to  protect  the 
property  from  going  below  its  value,  and  the  same  rule 
ought  reasonably  to  be  established  in  the  courts  of  law* 
Here  there  is  nothing  to  shew  that  the  property,  in  conse- 
quence of  the  biddings  by  Robinson,  was  sold  above  its 
value. 

(o)  6  Madd.  34.  (5)  12  Vw.  477. 
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Pollock^  C.  B. — Upon  the  question^  whether  there  waa  1846. 
evidence  to  shew  that  Fry  was  the  agent  of  Walker,  the  thorjwit 
vendor,  to  bid  at  this  sale,  and  whether  the  evidence  which  HAMiEt 
was  objected  to  ought  to  have  been  admitted,  the  Court  will 
take  some  time  to  consider.  Assuming  that  there  was  suffi- 
cient evidence  that  Robinson  was  a  puffer  employed  by 
Fry,  as  the  agent  of  the  vendor,  I  am  of  opinion  that  tl^e 
plaintiff  is  entitled  to  recover  in  this  action.  The  authori- 
ties cited  by  my  Brother  Byles,  of  Howard  v.  Castle,  and 
Wheeler  v.  ColHer,  establish  that,  in  the  case  of  a  sale  with- 
out reserve,  if  a  puffer  be  employed  without  notice  of  his 
being  there  to  protect  the  interests  of  the  seller,  tiie  sale  b 
void.  It  is  siud  that  a  different  doctrine  prevails  in  the 
courts  of  equity.  I  adopt  the  law  as  laid  down  by  Lords 
Mansfield,  Kenyan,  and  Tenterden.  I  think,  however,  that 
the  decisions  in  the  courts  of  law  and  equity  may  be  recon- 
ciled. There  is  no  distinction  between  a  puffer  bidding  up 
to  the  buyer,  or  a  bidding  by  him  at  a  different  stage  of  the 
sale ;  and  if  there  were,  it  would  not  apply  to  this  case,  as 
here  Bobinson  was  a  puffer,  and  bid  immediately  before  the 
plaintiff.  The  only  distinction  between  the  cases  in  equity 
and  law  is  this,  that  in  the  former  there  may  be  a  reserved 
bidding  without  notice.  But  that  does  not  apply  to  the 
present  case,  where  the  sale  was  distinctly  stated  and  under^ 
stood  to  be  toithout  reserve;  and  it  matters  not  whether  that 
announcement  is  made  by  the  particulars  of  sale,  or  by  the 
auctioneer  by  parol.  The  result  is,  that  the  plaintiff  is  en- 
titled to  recover  his  deposit,  if  he  has  satisfactorily  made  out 
that  Robinson  was  in  fact  a  puffer  on  behalf  of  the  vendor. 

Par&e^  B. — If  there  is  any  proof  of  Fry  being  the  ven- 
dor's agent  to  bid  for  him  at  the  sale,  then,  as  he  bid  him- 
self, an^  employed  another  to  bid  also,  there  were  two  per- 
sons bidding,  ailer  a  notification  by  the  auctioneer  of  the 
sale  being  without  reserve.     The  sale,  therefore,  is  void  on 
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18^6.        the  ground  of  frauds  and  the  plaintiff  is  entitled  to  recover 
Thornett     ^  deposit.    As  regards  the  present  case,  there  is  no  diffeiv 
V-  ence  in  the  law,  as  laid  down  in  the  courts  of  law  and  the 

courts  of  equity.  Lords  Mansfield^  Kenyon^  and  TenterdeUj 
have  expressed  their  opinion,  that,  where  the  seller  emplojrs 
a  party  to  protect  the  property  which  is  to  be  sold  to  the 
highest  bidder,  although  the  Stamp  Acts  may  authorise  such 
a  course,  still  the  fact  ought  to  be  notified  to  the  public. 
In  equity,  the  employment  by  the  vendor  of  one  person  to 
bid  at  a  sale,  in  order  to  protect  the  property  from  beii^ 
sold  at  an  under  value,  is  not  frauds  although  not  notified, 
but  in  law  it  is  otherwise.  But  all  the  cases,  both  at  law 
and  in  equity,  agree  in  this,  that  if  more  persons  than  one 
are  employed  to  bid,  that  amounts  to  fraud,  as  only  one  is 
necessary  to  protect  the  property,  and  the  employment  of 
more  can  only  be  to  enhance  the  price,  and  therefore  renders 
the  sale  void.  So  also,  if  it  be  annoimced,  either  publicly  or 
by  the  particulars  of  sale,  that  the  sale  is  to  be  without  re- 
serve,  all  the  cases  in  equity  decide,  that  if  a  person  is  em- 
ployed to  bid,  the  sale  is  vitiated,  inasmuch  as  the  seller  has 
in  effect  announced  that  he  will  not  take  that  step.  This  was 
determined  in  the  ease  before  Sir  John  Leach,  of  Meadows  v. 
Tanner;  and  the  decision  of  Vice-Chancellor  Knight  Bruce, 
in  the  case  of  Woodward  v«  Miller,  if  it  be  examined,  will 
be  found  to  maintain  the  same  doctrine — that  if  a  sale  be 
advertised  generally,  without  any  statement  of  its  being 
without  reserve,  it  is  not  fraud  to  employ  a  person  to  bid, 
but  that  the  emplojrment  of  such  a  person  renders  the  sale 
void,  if  the  sale  is  to  take  place  without  reserve.  It  is  un- 
necessary, in  the  present  case,  to  say  whetlier  a  sale  would 
be  valid,  if  the  vendor,  without  notice,  employs  a  person  to 
buy  the  property  in.  Here  the  sale  was  without  reserve, 
and  two  persons  were  employed  to  puff.  The  sale,  there- 
fore, was  invalid,  and  the  plaintiff  has  a  right  to  recover 
back  his  deposit. 
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Platt^  B. — Assuming  that  Robinson  was  authorised  by         1846. 
Walker  as  a  puffer,  can  the  defendant  retidn  the  deposit?     t^^^^J^^ 
If  we  look  at  the  contract,  we  cannot  doubt  that  the  de-  ^' 

posit  was  obtained  by  fraud,  as  a  puffer  was  employed  to 
enhance  the  sale,  in  violation  of  the  terms  of  the  contract. 
Therefore,  without  going  through  the  cases,  it  seems  to  me 
to  be  clear  that  the  defendant,  the  auctioneer,  cannot  retain 
the  deposit  Subject,  therefore,  to  the  question  of  fact,  this 
rule  must  be  discharged. 

On  a  subsequent  day,  the  Court  (Parke,  B.,  dissenting) 
expressed  their  opinion  that  there  was  sufficient  evidence  of 
Fry's  being  the  agent  of  the  vendor  to  bid,  and  the  rule  was 
thereupon  discharged. 

Rule  discharged. 


Hammond  v.  Datson.  April  29. 

xJEBT  on   a  promissory   note  for   dBl5,  payable  three  Toidcclara- 

.       rt,        J  .  .  •       «  y,   ior»rv  tioD  containing 

month  after  date,  with  a  count,  in  the  sum  of  £30,  on  an  two  counu,  the 
account  stated.  «?l?Jl  nJT" 

musory  note 

First  plea,  as  to  the  first  count,  tliat  just  before  the  de-  ^^^  ^\^>  ^^ 

*  ,  .  .  second  in  £36 

fondant  mode  and  delivered  the  said  promissory  note  to  the  on  an  account 
j)laintiff,  as  in  the  said  fii*st  count  alleged,  to  wit,  on  &c,  the  fendant  pleaded 
plaintiff  represented  and  stated  to  the  defendant,  that  one  ^^^^"^ 
James  Davies  had  become  and  then  was  the  landlord  of  aUeging  special 

drcumstances 
as  to  the  mak- 
ing of  the  note,  which  shewed  that  it  was  given  without  consideration,  and  upon  a  misrepre- 
sentation of  hcta;  and  he  then  pleaded,  as  to  £lb,  parcel  of  the  money  and  causes  of  action  in 
the  last  count  mentioned,  that  the  making  of  the  note  in  the  first  count  mentioned  was  and  is 
the  said  account  stated  in  the  last  count  mentioned,  so  far  as  the  same  relates  to  the  said  sum 
of  ^'15,  parcel  &c.,  and  that  tlie  several  allegations  and  statements  by  the  defendant  made  in 
his  first  plea  were  and  are  true,  modo  et  formft. 

On  special  demurrer  to  the  second  plea,  on  the  ground  that,  though  it  professed  to  answer 
only  a  part  of  the  count  on  the  account  stated,  it  nevertheless  presented  an  answer  to  the  first 
count  also : — Heid,  that  the  plea  was  good. 
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184fi.  the  measiiage  and  premises  then  occupied  bj  the  defeoduit, 
and  entitled  to  the  rent  payable  to  the  defendant  in  reqiect 
thereof;  and  that  he  the  said  phiintiff,  as  the  agent  of  and 
for  the  said  James  Davies,  was  then  anthoiised  and  entitled 
to  demand  and  receive  the  said  rent;  and  thereupon  the  de- 
fendant, confiding  in  the  said  representation  and  statements 
(rf'the  plaintiflf,  and  belieying  the  same  to  be  tme,  did  then, 
to  wit,  on  &c^  at  the  request  of  the  plaintifl^  make  and  de- 
liver the  said  promissory  note  to  the  phuntiff,  in  mannerand 
form  as  in  the  said  first  connt  mentioned,  for  and  in  reqpect 
of  the  said  rent  payable  by  the  defendant  in  reelect  (rf'the 
said  messuage  and  premises,  and  for  no  other  cause  or  con- 
aderaticHi  whatsoever;  and  further,  that  in  truth  and  in  feet 
the  add  James  Davies  never  became  nor  was  the  landkid 
of  the  said  messuage  and  premises  occupied  by  the  de- 
fendant as  aforesaid,  or  of  any  part  thereof^  nor  in  any 
manner  entitled  to  the  rent  payable  by  the  defendant  in 
req)ect  thereof,  or  to  any  part  of  such  rent;  and  diat  by 
means  of  the  premises,  the  plaintiff  deceived  and  defranded 
the  defendant,  and  thereby  obtained  from  him  the  said  pro- 
missory note  in  the  manner  aforesaid,  and  not  otherwise; 
and  further,  that  he  never  held,  occupied,  or  enjoyed  the 
said  msssuage  and  premises,  or  any  part  thereof,  as  tenant 
thereof  to  the  said  James  Davies,  or  to  the  jdaintifl^  and 
thaty  save  as  aforesaid,  there  never  was  any  value  or  con- 
adenition  for  the  said  note,  or  for  payment  by  the  defend- 
ant to  the  plaintiff  of  the  amount  or  any  part  thereof. — 
Verification. 

Second  plea,  as  to  the  sum  of  <£15,  parcel  of  the  money 
and  causes  of  action  in  the  last  count  mentioned,  that  the 
making  of  the  said  promissory  note  in  the  sud  first  count  <^ 
the  dedantion  mentioned,  was  and  is  the  said  account  stated 
in  the  last  count  mentioned,  so  far  as  the  same  relates  to  the 
Bom  of  £15,  parcel  &c.;  and  further,  that  the  sevoml  alle- 
gatiuQS  and  statements  by  him  the  said  defendant  made  in 
axMl  by  his  said  first  plea  above  pleaded.,  were  and  are  tme 


EASTER   TERM,   9  VICT.  375 

in  manner  and  form  as  in  the  said  first  plea  alleged. — Veri-         1846. 
Third  plea,  as  to  the  sum  of  £15,  other  parcel  and  residue  «• 

..  .  Dayson. 

of  the  money  and  causes  of  action  m  the  last  coimt  mentioned, 
nunquam  indebitatus. 

Special  demurrer  to  the  second  plea,  assigning  for  causes 
of  demurrer,  that  the  said  plea,  in  the  introductory  part 
thereof,  professing  to  answer  only  the  sum  of  £15,  parcel  of 
the  money  and  causes  of  action  in  the  last  count  mentioned, 
nevertheless  answers  and  presents  a  defence  to  the  cause  of 
action  in  the  first  count  mentioned,  as  well  as  to  the  said 
sum  of  £15,  parcel  &c.,  in  the  said  last  count  men- 
tioned; that  the  plea  answers  in  the  body  thereof  more 
than  it  professes  to  answer  in  the  introductory  part  there- 
of; that  the  mode  of  pleading  adopted  in  that  plea  is 
not  allowable,  as  tending  to  embarrass  and  perplex  the 
plaintifi*  in  his  replication;  that  the  allegation  in  the  plea, 
that  the  making  of  the  said  promissory  note  was  the 
said  account  stated,  so  far  as  relates  to  the  said  sum  of 
£15,  parcel  &c.,  is  unintelligible;  that  the  mere  making  of 
the  said  promissory  note  cannot  of  itself  be  deemed  an 
account  stated;  that  the  plea  does  not  allege  that  the  said 
accoimt  stated,  so  far  as  the  same  relates  to  the  said  sum  of 
£15,  was  stated  of  and  concerning  no  other  money,  matter, 
or  thing  than  the  ssud  note  or  the  money  payable  thereby. 

Joinder  in  demurrer. 

WiUesy  in  support  of  the  demurrer. — The  second  plea  is 
bad  in  form.  In  the  introductory  part  of  it,  it  is  confined 
to  a  part  of  the  causes  of  action  in  the  last  count,  yet  it  pre- 
sents also  a  good  defence  to  the  first  count.  It  is  there- 
fore informal,  as  being  in  truth  an  answer  to  more  than 
it  professes  to  answer.  [Parkcy  B. — How  is  that  an  objec- 
tion? The  plea  is  an  answer  to  a  part  of  the  account  stated, 
as  to  which  it  is  pleaded.  What  objection  is  it,  that  it  also 
happens  to  disclose  a  good  defence  to  a  count  in  the  declara- 
tion to  which  it  is  not  pleaded?]     This  point  was  raised. 
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1846.        but  not  decided,  in  Burroughs  v.  Hodgson  (a).     There  can 

Hammond     ^  ^^  doubt  that  a  plea  which  professes  to  answer  the  whole 

V'  declaration,  but  is  in  truth  an  answer  to  a  part  only,  is  bad: 

1  Saund.  28,  n.  (3).     So  it  is,  also,  if  it  answer  a  count  in 


the  declaration  to  which  it  is  not  pleaded :  Greg  v. 
dor  (b).  That  was  an  action  of  assumpsit  on  a  promissory 
note  payable  by  instalments,  to  which  there  was  a  plea  of 
non  accrevit  infra  sex  annos,  as  to  the  said  several  causes  of 
action  except  the  last  instalment.  This  plea  was  demurred 
to  on  the  ground  that  the  introductory  part  of  it  was  inoon- 
sistent  with  its  allegations,  because  it  purported  to  be  pleaded 
to  part  only  of  the  causes  of  action,  yet  contained  matter  in 
bar  of  the  whole;  and  the  Court  held  it  bad  on  that  ground. 
[Parke,  B. — There  the  introductory  part  of  the  plea  was 
inconsistent  with  the  body  of  it;  that  is  not  the  case  here. 
What  can  it  signify,  that  the  special  circumstances  which 
are  alleged  as  an  answer  to  the  account  stated  also  afford  an 
answer  to  the  other  count?]  In  Foot  v.  Baker  (c),  which 
was  an  action  of  debt  for  8^  4s.  money  lent,  and  the  same 
siun  on  an  account  stated,  the  defendant  pleaded,  that  the 
said  sum  of  8^  4s.  in  the  first  count  mentioned  was  lent  for 
the  purpose  of  illegal  gaming,  and  that  the  account  in  the 
last  count  mentioned  was  stated  of  and  concerning  the  said 
sum  of  8/.  4s.  in  the  first  count  mentioned,  and  so  lent  as 
aforesaid.  In  a  note  of  Manningj  Serjt.,  to  that  case,  it  is 
said :  ^'  This  plea  appears  to  be  bad  for  duplicity.  As  the 
plaintiff  claims  two  sums  of  8^  4^.,  the  account  stated  must 
be  understood,  as  alleged  by  the  bill,  to  have  been  stated  of 
sums  other  than  that  separately  demanded  in  the  first  count, 
whether  it  be  so  expressed  in  the  count  or  not.  Thus  the 
pica,  besides  the  special  answer,  operates  as  a  plea  of  nun- 
quam  indebitatus  to  the  last  count,  or  to  an  imdivided  moiety 
of  both  counts."     [Parke,  B. — Here  you  have  not  objected 


(a)  9  Ad.  &  E.  409  ;  1  P.  &  (c)  5  Man.  &  G.  335;  6  Scott, 
D.  328.                                               N.  R.,  301. 

(b)  2  Bos.  &  r.  427. 


^ 
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to  the  form  of  pleading  by  reference  to  the  first  count]  In 
Henry  v.  Earl  (a),  where,  in  debt,  a  plea  of  payment  was 
pleaded  as  to  parcel  of  the  debt  only,  without  reference  to  ^^ 

the  damages  and  costs,  but  in  the  conclumon  stated,  that  the 
plaintiff  accepted  the  sum  paid  in  satisfaction  of  all  the  causes 
of  action  in  the  declaration  mentioned  which  related  to  that 
sum,  the  Court  seemed  to  think,  that  if  the  defect  had  been 
pointed  out  by  the  demurrer,  the  plea  would  have  been  bad 
on  the  ground  of  the  latter  allegation  being  larger  than  the 
introductory  part. 

Another  objection  to  this  plea  is,  that  it  is  a  violation  of 
the  rule  agtunst  prolix  pleading.  The  defendant  ought  to 
have  {beaded  to  the  whole  declaration :  Mee  v.  Tomlinson  (i). 
^Pollocky  C.  B. — The  plaintiff  here  puts  forward  his  claim 
in  two  shapes,  to  each  of  which  the  defendant  gives  the 
same  answer  in  separate  pleas.  Why  should  he  not  be  at 
liberty  to  do  so?  Parke,  B. — ^You  chaige  the  defendant 
with  prolix  pleading;  may  he  not  answer  you  by  saying, 
you  need  not  have  had  a  count  on  an  account  stated?] 

Again,  the  mode  of  pleading  adopted  here,  by  referring  to 
the  allegations  in  the  first  plea,  tends  to  embarrass  and  per- 
plex the  plaintiff  in  his  replication.  He  cannot  take  issue 
on  the  averment,  that  "  the  several  allegations  and  state- 
ments by  him  the  defendant  made  in  and  by  his  said  first 
plea  are  true,"  without  putting  in  issue  immaterial  matter; 
and  such  being  the  allegation,  he  cannot  select  any  particular 
fact  alleged  in  the  first  plea,  and  traverse  that  fact  only. 

Cole,  contrsL — The  principal  objection  taken  to  this  plea 
has  already  received  an  answer  from  the  Court  With  re- 
spect to  the  last  objection,  it  is  difficult  to  see  how  the  plain- 
tiff can  be  embarrassed  or  perplexed  by  this  mode  of  plead- 
ing; but,  at  all  events,  this  objection  is  not  sufficiently 
pointed  out  by  the  demiurer.     It  is  only  stated,  that  *^  the 

((0  8  M-  &  W.  228.  (6)  4  Ad.  &  E.  262;  6  Nev.  &  M.  624. 
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1846.        mode  of  pleading  adopted  in  the  said  plea"  is  not  allowable, 
HAMifoMo     ^  tending  to  embarrass  and  perplex  the  plaintiff  in  his  re- 
V*  plication;  the  objection  is  not  pointed  to  that  part  of  the 

plea  which  alleges  that  the  several  allegations  and  statements 
by  him  the  defendant  made  in  his  said  first  plea  are  true; 
the  '^mode  of  pleading"  complidned  of  is  merely  that  the 
plea  answers  in  the  body  of  it  more  than  it  professes  to 
answer  in  the  introductory  part.  [He  was  then  stopped  by 
the  Court] 

Pollock,  C.  B. — I  think  the  defendant  is  entitled  to 
our  judgment.  A  plea  certainly  ought  not  to  refer  to  a 
former  plea,  so  as  to  embarrass  the  plaintiff;  but  here  it  is 
not  pointed  out  by  the  special  demurrer  how  or  in  what 
manner  the  plaintiff  is  embarrassed  thereby. 

Parke,  B. — I  think  the  objections  taken  in  this  case  to 
the  plea  are  not  tenable.  The  first  is,  that  it  professes  to 
be  an  answer  only  to  the  sum  of  £15,  parcel  of  the  money 
in  the  last  count  mentioned,  yet  it  presents  a  defence  to  the 
causes  of  action  in  the  first  count,  as  well  as  to  the  iE15, 
parcel  of  the  money  in  the  last  count.  I  think  it  is  quite  a 
sufficient  answer  to  that  objection  to  say,  that  the  plea  is  a 
good  answer  to  the  cause  of  action  to  which  it  is  pleaded. 
Then  the  next  objection  is,  that  this  mode  of  pleading  is  not 
allowable,  as  tending  to  embarrass  or  perplex  the  plaintiff 
in  his  replication.  What  the  '^  mode  of  pleading  "  is  which 
is  referred  to,  we  are  left  to  guess ;  we  cannot  tell  what  the 
objection  is.  If  it  had  been  shewn  in  what  manner  the 
plsdntiff  was  embarrassed  by  this  mode  of  pleading,  by 
reference  to  the  first  count,  I  should  probably  have  thought 
the  plea  bad  on  that  ground.  Then  it  is  said  that  the 
plea  is  unintelligible.  Why,  it  merely  amounts  to  this: 
that  there  was  no  account  stated  between  the  parties,  ex- 
cept the  giving  of  a  promissory  note  for  a  ccrtidn  amount, 
at  three  months'  date,  without  consideration. 
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BoLFB,  B.,  concurred.  1R4(]. 

Platt,  B. — The  only  question  is,  whether  this  plea  is  a  v. 


good  answer  to  that  part  of  the  last  count  to  which  it  pro* 
fesses  to  be  an  answer.  I  do  not  see  how  the  plaintiff  can 
be  embarrassed  or  perplexed  by  it  He  is  not  confined  to 
a  traverse  in  the  same  general  terms. 

Judgment  for  the  defendant. 


Dayson. 


James  and  Another  v.  Crane  and  Another.  April  90. 

1  HIS  cause  was  referred,  by  order  of  Nisi  Prius,  to  a  Where,  by 
barrister,  who  was  to  state  a  special  case  for  the  opinion  of  Prius,  •  cause 
this  Court     The  parties  were  heard  before  the  barrister  in  J^JhIS^o^  * 
October  1845.     On  the  10th  of  January  last  the  defendant  "tate  a  special 

.  .      case,  it  u  no 

died.     On  the  19th  of  February,  the  special  case  was  deli-  gjronnd  for  set* 
vered  by  the  arbitrator  to  the  parties.  caae  thaUt  u 

sUted  after  the 
death  of  one  of 

Chilton  now  moved  for  a  rule,  calling  upon  the  plaintiff  the  parties, 
to  shew  cause  why  the  special  case  should  not  be  set  aside, 
on  the  ground  that  it  had  been  stated  afler  the  death  of  one 
of  the  parties.  He  cited  "  Watson  on  Awards,"  2nd  edit., 
p.  31,  as  an  authority  that  the  death  of  one  of  the  parties 
to  a  submission  to  arbitration  is  a  revocation  of  the  autho- 
rity of  the  arbitrator  to  make  an  award,  and  submitted  that 
there  was  no  valid  distinction  between  that  case  and  the 
present. 

Pollock,  C.  B. — I  think  there  is  no  ground  for  this 
application.  Suppose  this  had  been  the  case  of  a  special 
verdict ;  the  death  of  one  of  the  parties  before  it  was  pre- 
pared and  settled  would  have  made  no  difference.  As  to 
the  effect  of  the  death  of  a  party  to  a  submission  to  arbitra- 
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tion,  the  law  is  settled,  and  cannot  now  be  altered :  but  a 
special  case  does  not  resemble  an  award.  This  is  nothing 
more  than  the  substitution  of  an  arbitrator  in  the  place  of 
the  judge,  to  settle  the  statement  of  the  facts  of  the  case. 

Parke,  B. — I  am  of  the  same  opinion.  It  must  be  pre- 
sumed that  the  jury  at  the  trial  found  the  facts  set  fbrtfi  in 
the  special  case.  The  arbitrator  is  a  person  appointed  in 
the  room  of  the  judge  to  settle  the  case :  if  he  had  not  been 
so  substituted,  the  judge  might  undoubtedly  have  proceeded 
to  settle  the  case  after  the  death  of  the  party.  It  is  not  a 
case  in  which  the  suit  itself  abates  by  the  death.  There  is 
no  ground,  therefore,  for  this  application. 


Alderson,  B.,  and  Rolfe,  B.,  concurred. 


Rule  refused. 


A  plea  of  pay- 
ment into 
court,  in  an 
action  of  debt, 
most  be  pleaded 
to  the  damageif 
ai  well  as  to 
the  debt ;  and 
the  form  of  plea 
given  by  the 
rale  of  Trinity 
Term,  1  Vict, 
must  be  yaried 
to  meet  the 


Lowe  v,  Steele. 

jJEBT  for  goods  sold  and  delivered. — Plea  (in  the  form 
given  by  the  general  rule  of  Trin.  T.,  1  Vict),  that  the 
plaintiff  ought  not  further  to  maintain  his  action,  because 
the  defendant  now  brings  into  court  the  sum  of  13L  5s,  dd., 
ready  to  be  paid  to  the  plaintiff,  and  says  that  the  defend- 
ant never  was  indebted  to  the  plaintiff  to  a  greater  amount 
than  the  sum  of  13^  5s.  dcL  in  respect  of  the  said  causes  of 
action  in  the  declaration  mentioned. — Verification,  and 
prayer  of  judgment 

The  pluntiff  replied,  accepting  the  money  paid  into 
court  in  discharge  of  the  cause  of  action  to  whidi  it  was 
pleaded,  and  signed  judgment  for  the  residue. 

In  Easter  Term,  1845,  Martin  obtained  a  rule  calling 
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upon  the  plaintiff  to  shew  eause  why  this  judgment  should        1846. 
not  be  set  aside  for  irregularity ;  against  which,  in  Trinity 
Term,  1845  (May  22), 

Cowling  shewed  cause. — This  judgment  was  regular. 
The  plea  of  payment  into  court  admits  the  sum  of  13^  5s,  9(L 
to  have  been  due  in  respect  of  the  cause  of  action  men- 
tioned in  the  declaration,  and  is  an  answer  to  so  much  of 
the  cause  of  action ;  but  it  affords  no  answer  to  the  damages 
sustained  by  reason  of  the  detention  of  the  debt  The 
plaintiff  might  be  entitled  to  recover  interest^  and  could 
recover  it  only  by  way  of  damages.  Inasmuch,  therefore, 
as  this  port  of  the  cause  of  action  is  left  unanswered  by  the 
plea,  the  plaintiff  was  entitled  to  sign  judgment..  In  1 
Saund.  28,  n.  (3),  the  rule  is  laid  down,  that  *^  if  a  plea 
begin  only  as  an  answer  to  part,  and  is,  in  truth,  but  an 
answer  to  part,  or  though  in  law  it  is  an  answer  to  the 
whole,  it  is  a  discontinuance,  and  the  plaintiff  must  not 
demur,  but  take  his  judgment  for  that  as  by  nil  dicit;  for  if 
he  demurs,  or  pleads  over,  the  whole  action  is  discontinued." 
Here  the  plea  does  not  purport  to  be  pleaded  to  the  whole 
cause  of  action,  and  the  plaintiff  could  not  new  assign ;  and 
if  he  brought  another  action  for  the  interest,  the  defendant 
might  plead  in  bar  the  judgment  in  this  action.  Hitchin  v. 
Campbell  {a) ;  Lord  Bagot  v.  Williams  (b).  [Pollock,  C.  B.— 
How  do  you  say  the  defendant  ought  to  have  pleaded  ?] 
He  should  have  alleged  that  he  never  was  indebted  to  the 
plaintiff,  ^^  nor  has  the  plaintiff  sustained  damages,'^  to  a 
greater  amount  than  the  sum  paid  into  court ;  thus  answer- 
ing both  the  debt  and  the  damages  arising  from  its  deten- 
tion, like  a  plea  of  set-off.  It  may  be  said  the  plaintiff 
should  have  sued  in  assumpsit ;  but  then,  in  the  event  of  a 
judgment  by  default,  he  would  have  been  subject  to  the 
inconvenience  of  a  writ  of  inquiry.    Before  the  New  Rules, 

(a)  2  W.  Bla.  830.  (6)  3  B.  &  C.  235;  5  D.  &  R.  87. 


Lows 

V. 

Steblb. 
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1846.  money  paid  into  court  in  an  action  went  in  liquidation,  pro 
tanto,  of  the  debt  and  damages.  And  in  Kidd  v.  Walker  {a\ 
where  a  defendant,  being  sued  upon  a  security  which  bore 
interest,  paid  money  into  court  sufficient  to  cover  the  prin- 
cipal, with  interest  down  to  the  time  of  the  conunencement 
of  the  action,  but  not  down  to  the  time  of  the  payment 
into  court,  it  was  held  that  the  plaintiff  might  proceed  in 
the  action,  and  that  the  jury,  on  the  trial,  must  give  him 
damages  for  the  interest  accruing  between  the  commence- 
ment of  the  action  and  the  payment  into  court.  In  an 
action  of  debt,  the  plaintiff  is  entitled  as  matter  of  law  to 
some  damages,  without  which  he  would  not  have  his  oosto 
under  the  Statute  of  Gloucester :  Blackmore  v.  Flemyng  (Jb). 
In  Henry  v.  Earl{c)y  Lord  Abingery  C.  B.,  says:  "No 
doubt  costs  form  part  of  the  damages  resulting  from  the 
detention  of  the  debt,  and  if  there  is  no  answer  as  to  those 
costs,  the  plaintiff  may  sign  judgment  for  so  much.  Though 
the  damages  in  debt  are  in  general  considered  as  nominal 
only,  yet  the  jury  may  ^ve  substantial  damages  if  they 
tiiink  fit.**  Here,  therefore,  the  plaintiff  accepts  and  takes 
the  money  out  of  court  in  discharge  of  that  claim  only  in 
respect  of  which  it  is  p^d  into  court,  namely,  the  dAL 
[PoUocky  C.  B. —  In  Bailey  v.  Sweeting  (rf),  a  plea  in  the  form 
you  suggested  just  now  was  held  bad,  for  not  following  the 
form  given  by  the  rule.]  There  the  plea  was  bad,  because 
it  admitted  some  damages  beyond  the  debt,  and  gave  no 
answer  as  to  such  damages. 

Martin^  contr^ — Whether  the  case  be  considered  as  at 
conunon  law,  or  under  the  rule  of  court,  this  judgment  was 
irregularly  signed.  The  argument  on  the  other  side  assiunes 
that  interest  is  recoverable  as  damages  in  all  cases  of  goods 
sold  and  delivered.  But  in  Higgins  v.  Sargent  {e\  Holroyd^  J., 

(a)  2  B.  &  Adol.  705.  {d)  12  M.  &  W.  616. 

(6)  7  T.  R.446.  {e)  2  B.  &  C.  352;  3  D.  &  R. 

(c)  8  M.  &  W.  228.  613. 
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says,  "  I  ara  of  opinion,  on  the  principles  of  the  common         1846. 
law,  that  interest  is  not  payable  upon  a  sum  certain  payable 
at  a  given  day.    The  action  of  debt  was  the  specific  remedy 
appropriated  by  the  common  law  for  the  recovery  of  a  sum 
certain.    Now,  in  that  action,  the  defendant  was  sununoned 
to  render  the  debt,  or  shew  cause  why  he  should  not  do  so. 
The  payment  of  the  debt  satisfied  the  summons,  and  was  an 
answer  to  the  action.*^     In  truth,  the  damages  in  debt  are 
merely  nominal,  in  order  that  the  plaintiff  may  have  his 
costs  under  the  statute  of  Gloucester.    To  an  action  of  debt 
for  rent,  the  defendant  may  plead  a  levy  by  distress :  Com. 
Dig.,  Pleader,  (2  W.),  47 :  yet  there,  as  much  as  here,  the 
plaintiflT  sues  as  well  for  the  detention  of  the  debt  as  for 
the  debt  itself.     In  an  action  on  a  bond  of  indemnity,  the 
Court  will  order  satisfaction  to  be  entered  on  the  record,  on 
the  defendant's  paying  the  penalty  of  the  bond  and  the  costs 
of  the  action :    Wilde  v.  Clarhson  (a).     There  the  case  of 
Earl  of  Lonsdale  v.  Church  {b)  was  relied  on  in  the  argu- 
ment, to  shew  that,  in  an  action  on  a  bond,  damages  may 
be  recovered  beyond  the  amount  of  the  penalty :  but  Lord 
Kenyan  said,  '^  I  cannot  accede  to  the  doctrine  in  the  case 
cited  by  the  plaintiflTs  counsel :  according  to  that,  an  obligor, 
who  became  bound  in  a  penalty  of  £1000,  conditioned  to 
indemnify  the  obligee,  may  be  called  upon  to  pay  £10,000, 
or  any  larger  sum,  however  enormous.     Suppose  the  plain- 
tifif  proceeds  in  this  action,  and  no  defence  is  made  to  it, 
the  judgment  would  be  for  the  penalty  of  the  bond,  and 
one  shilling  nominal  damages  for  the  detention  of  the  debt. 
And  in  Branscombe  v.  Scarbrotigh  (c),  the  Court  of  Queen's 
Bench  held,  that  in  an  action  on  a  bond  no  damages  could 
be  recovered  beyond  the  amount  of  the  penalty,  and  were 
disposed  to  tliink  that  Lord  Tenterden  was  wrong,  in  Hellen 
V.  Ardley  {d\  in  allowing  nominal  damages  for  the  detention 
of  the  debt. 

(a)  0  T.  R,  .303.  (c)  G  Q.  B.  13. 

(A)  2  T.  R.  388.  {d)  3  C.  &  P.  12. 

VOL.  XV.  D  D  M.  W. 
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1846.  But,  whatever  may  be  the  case  at  common  law,  it  seems 

clear,  that,  under  the  rule  of  Court  of  Trinity  Term, 
1  Vict.,  this  judgment  is  irregular.  The  course  of  plead- 
ing is  there  expressly  prescribed :  when  money  is  paid  into 
court,  such  payment  is  to  be  pleaded  in  all  cases,  ^*  and, 
»J9  near  as  may  be,  in  the  following  form,  mutatis  mutan- 
dis." And,  in  Bailey  v.  Stoeeting^  Parke,  B.,  says : — **  The 
Judges  took  the  trouble  to  draw  a  statutory  form,  which 
answers  the  demand  in  substance,  and  the  defendant  ought 
to  have  pursued  the  form  so  given;  and  not  having  done 
so,  I  think  the  plea  is  bad.  The  observations  of  Lord 
Abinger,  C.  B.,  in  Henry  v.  Earl,  were  cxtm-judicial,  and 
not  necessary  to  the  decision  of  the  case. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  case  argued  some  time  ago^ 
where  the  question  was,  whether  a  plea  in  an  action  of  debt 
was  bad,  or  rather  incomplete,  which  did  not  take  notice  of 
the  damages  claimed  in  the  declaration  beyond  the  debt. 

It  must  be  conceded,  that  the  form  of  plea  given  by  the 
rules  is  not  accurate,  as  it  omits  to  notice  those  damages 
expressly.  In  an  action  of  debt,  no  doubt  the  plea  must 
state  that  the  defendant  never  was  indebted  to  the  plaintiff 
in  a  greater  amount ;  but  the  question  is,  whether  it  must 
not  also  notice  the  damages  for  the  detention  of  the  debt. 
We  think  it  must,  in  order  to  constitute  an  answer  to  the 
action,  because  it  may  happen  that  damages  are  a  very  im- 
portant part  of  the  plaintiff's  claim;  as,  for  instance,  in  debt 
on  a  mortgage-deed,  where  the  principal  and  interest  are  to 
be  paid  on  a  given  day,  the  interest  after  that  day  can  (Mily 
be  recovered  as  damages,  and  that  interest  may  equal  or 
even  exceed  the  debt ;  and,  as  it  is  impossible  to  tell^  on  the 
face  of  the  record,  whether  the  damages  are  substantial  or 
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not,  we  think  the  plea  ought  to  be  framed  so  as  to  include  1846. 
a  payment  into  court  on  account  of  the  damages ;  and  the 
plea  should  be  varied  accordingly,  in  order  to  adapt  it  to 
the  nature  of  the  case.  The  rule,  therefore,  in  this  case, 
which  is  to  set  aside  the  judgment  signed  for  the  damages, 
should  be  discharged ;  but,  as  the  point  is  new,  and  the  de- 
fendant has  been  misled  by  the  deficiency  in  the  form  of 
the  plea  given  by  the  New  Rules,  it  should  be  without 
costs ;  and  the  defendant  may  amend  his  plea,  on  payment 
of  the  costs  of  the  amendment  only. 

Bule  discharged. 


Aston  v.  Perres  and  Another.  jnfay  2. 

X  BESPASS  for  breaking  and  entering  the  close  of  the  Justices  and 
pkintiff,  and  seizing  and  laying  hold  of  him,  and  ejecting  pjjj^g^^^ey 
him  therefrom.  ^^^  co"rt 

under  particn- 

Plea,  that  the  plaintiff  ought  not  further  to  maintain  his  lar  sutates,  are 
action,  because  the  defendants,  by  leave  of  the  Court  first  g^tc  in  the  ° 
had  and  obtained,  now  bring  into  court  the  sum  of  £25,  pl«*of  W* 

'  ^^^  '    mentmto 

ready  to  be  paid  to  the  plaintiff;  and  the  defendants  further  court  the 
say,  that  the  plaintiff  has  not  sustained  damages  to  a  greater  which  they 
amount  than  the  said  sum  of  £25,  in  respect  of  the  causes  mcnt.^^*  ^^' 
of  action  in  the  declaration  mentioned. — Verification  and  ^  '^^  *"  f^^^^ 

for  assault  and 
prayer  of  judgment.  battery,  the  de- 

T»     T     x«         J  ^J.  J  •  xi-  fendant  pleaded 

Kephcation,  damages  ultra  and  issue  thereon.  payment  into 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Summer  As-  J^^tlftiie 
sizes  for  Stafibrdshire,  1845,  the  jury  found  a  verdict  for  rule  of  Trinity 

•'  Term,  1  Vict. 

the  defendants.  c.  7.   The 

plaintiff  replied 
damages  ultra;  on  which  issue  was  joined,  and  the  defendant  obtained  a  verdict : — Held,  that 
the  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto,  because,  although  the  plea  of 
payment  into  court  is  prohibited  in  an  ordinary  action  of  assault  and  battery,  by  the  3  &  4 
Will.  4,  c.  42,  s.  21,  it  did  not  appear  upon  the  record  that  the  defendant  was  not  a  person  en- 
titled under  some  other  statute  to  pay  money  into  conrt  by  way  of  amends  in  such  an  action. 

D  D  2 


V. 

Pbrkbs. 
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1846.  In  the  following  Michaelmas  Term,  Gray  obtained  a  rule 

)^OTON  iiisi  for  judgment  for  the  plaintiff,  non  obstante  veredicto, 
or  for  a  repleader,  on  the  ground  that  payment  into  court 
was  not  pleadable  to  this  declamtion :  3  &  4  Will.  4,  c. 
42,  8.  21. 

Whateley  and  Unthank  shewed  cause  (Feb.  7  and  April 
28). — This  rule  was  obtained  on  the  ground  that  a  defend- 
ant is  not  entitled,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  21, 
to  pay  money  into  court  in  an  action  for  assault  and  battery. 
It  must  be  admitted  that  an  assault  and  battery  is  charged 
in  this  declaration,  and  therefore  the  defendant  was  not 
entitled  to  plead  the  plea  under  this  act.  But  although  an 
action  for  assault  and  battery  is  excepted  out  of  the  opera- 
tion of  that  statute,  still  it  docs  not  necessarily  appear  upon 
the  record  that  this  plea  is  bad ;  for  there  are  many  other 
acts  of  Parliament  which  permit  money  to  be  paid  into 
court  in  this  form  of  action.  {Parkcy  B. — But  in  those 
cases,  do  not  all  the  pleas  bring  the  parties  within  the  de- 
scription of  the  statute?]  No.  The  24  Geo.  2,  c  44,  s.  4, 
allows  justices  of  the  peace  to  pay  money  into  court  by 
way  of  amends  in  cases  of  assaults  upon  the  person.  [Platt^ 
B. — At  that  time  the  payment  was  not  pleaded.]  Justices, 
as  well  as  others,  must  now  plead  the  payment  into  court.  A 
similar  provision  is  contained  in  the  Smuggling  Acts,  3  &  4 
Will  4,  c.  53,  s.  106,  and  8  &  9  Vict.  c.  87,  s.  120,  and  also 
in  the  Excise  Management  Act,  7  &  8  Geo.  4,  c  53,  s.  1 14, 
which  is  incorporated  by  relation  in  the  4  &  5  Will.  4,  c  51. 
All  these  acts  of  Parliament  contain  clauses,  shewing  that 
trespasses  to  the  person  might  be  committed  in  execution  of 
them.  l^Parhey  B. — This  plea  docs  not  shew  that  the  de- 
fendants filled  any  of  the  characters  mentioned  in  those  sta- 
tutes,] It  is  not  therefore  bad,  at  least  on  general  demur- 
rer, or  after  verdict.  Notliing  sixjcial  in  the  pleading  is  in 
terms  required  by  any  of  those  statutes.  Before  the  New 
Rules,  a  party  seeking  to  pay  money  into  court  by  way  of 
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amends,  under  the  24  Geo.  2,  c.  44,  or  any  other  act  then  1846. 
in  force,  would  have  gone  before  a  judge,  and  upon  satisfying 
him  that  he  was  in  fact  a  justice,  or  otherwise  entitled  to 
the  protection  of  the  act  of  Parliament,  he  would  have  ob- 
tained an  order  accordingly ;  and  if  the  plaintiff,  at  the  trial, 
recovered  less  than  the  money  paid  into  court,  he  would 
have  been  nonsuited.  By  the  New  Rules,  the  defendant  is 
directed,  in  a  case  other  than  an  action  of  debt,  to  pay  money 
into  court  under  a  prescribed  form  of  plea,  which  in  this 
case  has  been  precisely  observed.  The  defendant,  in  such 
a  case  as  this,  has  to  apply  to  a  judge,  and  satisfy  him  that 
some  act  of  Parliament  applies  to  the  case,  before  he  can 
obtain  leave  to  plead  the  plea. 

But,  further,  the  plea  may  be  supported  as  a  plea  of  sa- 
tisfaction. l^Parkey  B. — It  is  not  satisfaction,  for  it  is  not 
taken  as  such.]  The  defendant  pays  into  court  a  certain 
smn  of  money ;  the  plaintiff  takes  it  out ;  it  then  belongs  to 
him ;  and  the  issue  taken  on  its  sufSciency  is  found  against 
him.  [Parkey  B. — You  cannot  make  it  accord  and  satisfac- 
tion, when  the  plaintiff  refuses  to  accept  it  in  satisfaction. 
It  would  be  a  good  confession  and  a  bad  avoidance ;  and  the 
principle  of  judgment  non  obstante  veredicto  is,  that  there 
is  a  confession  of  a  cause  of  action,  without  a  sufficient 
avoidance.]  — The  following  authorities  were  referred  to  in 
this  part  of  the  case : —  Calvert  v.  Moggs  (a),  Gwynne  v. 
Bttrrell(b)y  Colt  v.  Bishop  of  Coventry  and  LicJifield{c)y  and 
Griffiths  V.  Williams  (r/). 

Gray,  contra, — It  is  admitted  on  the  other  side,  that 
unless  this  can  be  taken  to  be  the  case  of  parties  protected 
by  some  statute,  the  pica  is  bad,  and  the  plaintiff  is  entitled 
to  judgment  non  obstante  veredicto.  But  if  the  defendants 
be  persons  coming  witliin  the  protection  of  any  statute 

(«)  10  Ad.  cS:  K.  (5:12.  (c)  Hob.  1G4. 

{h)  2  Bing.  N.  C.  7.  (</)  4  T.  K.  710. 
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IS(^;.  which  entitles  them  to  pay  money  into  court  by  way  of 
amends^  they  should  have  put  on  the  record  an  allegation  of 
that  facty  and  shewed  the  precise  character  in  which  they 
were  so  entitled.  In  the  precedent  in  3  Chitty's  Pleading, 
973,  there  is  an  express  allegation  of  tlie  character  in  which 
the  defendant  pays  the  money  into  court  A  traverse  of 
that  fact  would  be  a  material  traverse.  [Parkey  B. — If  the 
judge  is  to  determine  in  all  such  cases  whether  the  payment 
into  court  is  to  be  allowed,  are  you  not,  by  requiring  the 
statement  of  the  defendant's  character  on  the  record,  em- 
powering the  jury  to  decide  that  which  the  Legislature  says 
is  to  be  decided  by  the  judge  ?  The  object  of  the  rule  was 
merely  that  the  necessity  of  putting  in  the  judge's  order 
should  be  obviated.  Your  argument  must  be,  that,  under  the 
words  '^  mutatis  mutandis,"  everything  must  be  pleaded  oom- 
pletely  on  the  record.]  If  the  facts  be  introduced  into  the 
plea,  it  prevents  the  inconvenience  of  trying  the  same  cause 
twice  over,  first  at  chambers,  and  afterwards  at  Nisi  Friua. 

Cur.  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  Michaelmas  Term  last,  Mr.  Gray 
moved  for  judgment  non  obstante  veredicto  in  an  action  of 
trespass  qu:\re  clausum  fregit,  in  which  the  declaration 
stated  the  entry,  and  that  the  defendants  seized  and  hud 
hold  of  the  plamtiff,  and  ejected  him ;  and  the  defendants 
having  paid  £25  into  court,  by  leave  of  the  Court,  the 
plaintiff  replied  damages  to  a  greater  amount,  on  which 
issue  was  joined,  and  a  verdict  found  for  the  defendants. 
Mr.  Gray  insisted  that  the  plea  contained  a  confession  (as 
it  certainly  did),  and  a  bad  avoidance ;  because,  under  the 
statute  3  &  4  WilL  4,  c.  42,  the  Court  or  a  judge  had  no 
ix)wer  to  permit  money  to  be  paid  into  court  for  an  assault 
and  battery,  as  this  it?. 
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Mr.  Whateley  and  Mr.  Unthank  shewed  cause  in  the  pre-  ig^^. 
sent  term,  and  their  argument  was,  that,  although  the  plea 
would  not  be  sanctioned  by  the  3  &  4  Will.  4,  yet  there 
were  cases  in  which  persons  filling  a  particular  character 
had  a  power  of  pleading  in  this  form  to  actions  of  battery, 
and  therefore  the  plea  was  not  necessarily  bad. 

The  instances  were  those  of  justices  and  excise  officers. 
The  24  Geo.  2,  c  44,  s.  4,  enables  a  justice  (in  an  action  for 
anything  done  in  the  execution  of  his  office),  by  leave  of  the 
Court,  to  pay  into  court  such  sum  as  he  shall  think  fit, 
whereupon  such  proceedings,  orders,  and  judgments  shall 
be  had,  made,  and  given  in  by  such  court,  as  in  other 
actions  where  the  defendant  is  allowed  to  pay  money 
into  court.  The  3  &  4  Will.  4,  c.  53,  s.  106,  which  re- 
ceived the  royal  assent  fourteen  days  after  c  42,  gives  a 
similar  power  to  excise  officers.  The  8  &  9  Vict  c.  87, 
which  was  also  cited,  does  not  apply,  for  it  did  not  receive 
the  royal  assent  till  the  4th  of  August,  1845,  which  must 
have  been  after  the  trial  of  this  cause.  At  the  time 
of  passing  the  act  of  24  Geo.  2,  and  3  &  4  WilL  4,  c  53, 
the  mode  of  paying  money  into  court  was  by  an  order 
striking  the  amount  of  the  money  paid  out  of  the  amount 
of  damages,  and  preventing  the  plaintiff  from  i-ecovering 
unless  he  proved  beyond  the  amount  pdd  into  court  The 
consequence  was,  that  the  Court  or  judge  making  the 
order  not  only  exercised  the  discretion  as  to  allowing  the 
payment,  but  determined  whether  the  defendant  was  a  jus- 
tice or  officer,  and  whether  he  was  acting  in  execution  of 
his  office  in  the  matter  which  was  complained  of  in  the 
action. 

Afler  the  passing  of  the  act  of  3  &  4  Will.  4,  c.  53,  the 
New  Rules  were  made  by  the  judges,  and  the  money  paid 
into  court  must,  no  doubt,  be  paid  according  to  the  rules, 
whetlier  by  a  justice  or  excise  officer ;  and  the  question  is, 
what  form  of  plea  is  required  by  tlie  New  Rules  in  such 
cases. 
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184(>.  The  rule  17  is,  that  the  payment  shall  be  pleaded  in  all 

cases,  and  as  near  as  may  he  in  the  form  set  out,  mutatis 
mutandis ;  which  form  is  amended  by  the  rule  of  Trinity 
Term,  1  Vict.  If  it  had  been  intended,  that,  in  the  special 
cases  of  justices  and  officers  entitled  to  pay  money  into 
court  by  different  statutes,  the  character  of  the  defendant 
should  be  stated  in  the  plea,  it  is  very  reasonable  to  suppose 
that  the  rule  would  have  provided  for  such  a  statement.  It 
has  not  done  so ;  all  notice  of  the  character  of  the  defendant 
is  omitted,  and  there  are  very  strong  reasons  why  it  should 
be ;  for  the  effect  would  be  to  give  the  plaintiff  the  power 
of  taking  issue  on  the  fact  of  the  defendant  being  such  jus- 
tice or  officer,  and  also  on  the  fact  whether  he  was  acting  in 
the  execution  of  his  duty,  and  thus  transferring  to  the  jury 
the  right  to  decide  those  questions  of  fact,  which,  at  the 
time  of  the  passing  of  the  24  Geo.  2,  c.  44,  and  3  &  4  WiU.  4 
c.  53,  and  the  then  prevailing  practice,  were  determinable, 
and  conclusively  determinable,  by  the  Court  only,  or  a 
judge,  subject  to  appeal  to  the  Court.  The  object  of  the 
new  nde  was  only  to  put  the  statement  of  jmyment  of  money 
into  court  on  the  record,  and  so  save  the  defendant  the 
trouble  and  expense  of  proving  the  judge's  order. 

We  all  think  that  the  true  construction  of  the  rule  is, 
that  the  form  is  to  be  adopted  in  all  cases  of  payment  of 
money  into  court  in  any  action,  without  stating  the  charac- 
ter of  the  defendant ;  and  that  the  provision,  that  the  plea  is 
to  be  "  as  near  as  may  be^^  in  that  form,  mutatis  mutandis,  is 
only  to  authorise  such  alteration  as  may  be  necessary  in 
order  to  adapt  the  plea  to  the  names  of  the  parties,  to  the 
form  of  action,  to  the  sum  paid,  and  the  like* 

We  therefore  come  to  tlie  conclusion  that  this  plea  is 
good;  because,  for  any  thing  that  aj)i>cars  on  the  record, 
according  to  which  alone  we  are  to  give  judgment,  it  may 
have  been  pleaded  by  a  justice  or  officer,  entitled  by  statute 
and  the  New  liulcs  together  to  such  a  plea. 

l\idc  diijchurgcd. 
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184C. 

Brown  and  Another  v.  Wilkinson  and  Another.  April  28. 

V^ASE. — The  declaration  stated,  that  the  plaintiffs,  to  The  liability  of 
wit,  on  &c.,  were  lawfully  possessed  of  a  certain  ship  or  foj^^he  damage 
vessel,  then  lawfully  being  on  the  high  seas,  and  that  the  ^®°®  ^y  ^® 

t   r»      ^  ,  1      n  1  I.  colliaion  of  his 

uetenuants  were  then  possessed  of  another  ship  or  vessel,  ship  with  an- 
then  being  on  the  high  seas,  and   had   the  management  limited,  by  the 
thereof;  and  that  the  defendants  took  so  little  care  in  the  ***hn^.^!?'  ^' 

c.  159,  to  the 

management  of  their  said  vessel,  that  the  same,  to  wit,  on  value  of  his 
&c.,  ran  foul  of  and  struck  against  the  vessel  of  the  plain-  time  of,"  that 
tiffs,  and  damaged  the  same ;  and  that  the  plaintiffs  had  by  ^;fJ!!^\^^^^, 
reason  thereof  been  forced  and  obliged  to  lay  out  and  ex-  ^***<*":    *^®  »■ 

....  .      >*ot,  therefore, 

pend  a  large  sum  of  money,  to  wit,  &c.  in  repairing  the  said  exempted  from 
damage,  and  had  also  lost  divers  great  gains  and  profits  by  the^'ame^'^* 
which  they  would  otherwise  have  derived  and  required  from  ^'"^r  ^** 
the  use  of  their  said  vesseL  stantly 

The  defendants  pleaded  not  guilty,  but  afterwards  with- 
drew their  plea,  and  let  judgment  go  by  default. 

On  the  execution  of  a  writ  of  inquiry,  before  the  Second- 
ary of  London,  it  appeared  that  the  plaintiffs  were  the 
owners  of  a  steam  vessel  called  the  City  of  London,  and 
the  defendants  of  the  brig  Si)ring;  and  that  this  action 
was  brought  to  recover  from  the  defendants  the  sum  of 
547/.  1^.  4d,9  the  amount  of  damage  done  by  the  Spring 
to  the  City  of  London,  by  a  collision  at  sea.  It  appeared, 
that,  on  the  10th  of  November,  1844,  the  brig  Spring, 
being  on  her  way  to  Sunderland,  in  ballast,  between  Har- 
wich and  Orfordness,  struck  the  City  of  London  stciuner 
on  her  larboard  bow,  and  occasioned  the  damage  in  ques- 
tion. The  Spring  was  herself  so  much  injured  by  the  col- 
lision, that  she  sunk  immediately,  and  was  entirely  lost. 
She  was  not  insured.  The  jury  assessed  the  damages  at 
251/.  7s,  Sd. 


founders. 


392  CASES   IN    THE    EXCUEQUERy 

18-16.  Fishy  in  last  Michaelmas  Term,  obtmned  a  rule  calling 

^T"""*^     '      ujK)!!  the  plaintiffs  to  shew  cause  why  the  verdict  so  found 
r.  should  not  be  set  aside,  and  a  new  inquiry  had.     He  moved 

on  the  ground  that,  by  the  63  Geo.  3,  c.  159,  the  defend- 
ants were  liable  only  to  the  extent  of  the  value  of  thdr 
own  vessel ;  and  that  as  she  was  lost  at  the  moment  of  the 
accident,  and  before  the  completion  of  the  voyage,  they 
were  liable  for  nominal  damages  only. 

Watson  and  E.  JameSy  in  Hilary  vacation  (Feb.  9), 
shewed  cause. — Two  questions  arise  in  this  case:  first, 
whether  the  loss  of  the  defendants'  vessel  affords  any  de- 
fence to  the  action ;  secondly,  whether  that  defence  can  be 
set  up  under  a  judgment  by  default,  or  whether  it  ought 
not  to  have  been  specially  pleaded.  The  first  question 
turns  upon  the  stat.  53  Geo.  3,  c.  159,  intituled  ^'  An  act  to 
limit  the  responsibility  of  ship-owners  in  certain  cases." 
The  first  section  enacts,  "  that  no  owner  or  owners  of  any 
ship  shall  be  liable  to  answer  for  any  loss  or  damage  arising 
by  reason  of  any  act,  &c  done  without  the  fault  or  privi^ 
of  such  owner  or  owners,  to  any  other  ship  or  vessel,  fur- 
ther than  the  value  of  his  or  their  ship  or  vessel,  and  the 
freight  due  or  to  grow  due  during  the  voyage  which  may 
be  in  prosecution  or  contracted  for  at  the  time  of  the  hap- 
pening of  such  loss  or  damage."  Before  that  statute,  the 
ship-owner  was  responsible  for  the  whole  damage  done  by 
his  vessel.  But  the  effect  of  the  statute,  as  applicable  to 
the  present  case,  is  only  to  limit  the  responsibility  of  the  de- 
fendants to  the  value  of  the  vessel  before  the  accident  took 
place :  and  this  is  a  reasonable  limitation,  because  they  might 
have  protected  themselves  to  that  extent  by  insurance. 
It  will  be  contended  on  the  other  side,  that  the  value  of  the 
defendants'  ship  is  to  be  calculated  at  the  time  of  the  acci- 
dent; and  as  she  sunk  at  the  same  moment  of  time,  that  she 
was  of  no  value,  and  the  defendants  arc  therefore  dischai^^ 
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from  all  liability:  and  the  caae  of  Wilson  v.  Dichson{a)  will         184(). 
be  relied   upon  in  support  of  this  view.     That  case  un-      ^brown 
doubtedly  lays  it  down^  that  the  ship-owner's  liability  is  "• 

limited  to  the  value  of  the  ship  at  the  time  of  loss  or  colli- 
sion. But  it  may  be  doubted  whether  the  law  is  correctly 
laid  down  in  that  case.  Caiman  v.  Meabum{b)  shews,  that 
in  the  case  of  loss  of  goods  on  board  a  ship,  the  amount  of 
the  ship-owner's  responsibility,  where  the  completion  of  the 
voyage  is  prevented  by  tlie  tortious  sale  of  the  ship,  is  the 
value  of  tlie  ship  at  the  time  of  sale,  and  the  amount  of 
freight  she  would  have  earned  had  she  completed  her  voy- 
age, not  the  amount  of  freight  calculated  on  at  the  com- 
mencement of  the  voyage.  Neither  can  it  be  contended, 
that  the  value  of  the  vessel  is  to  be  estimated  at  the  time  of 
her  arrival  at  her  destination.  The  meaning  of  the  statute 
is,  that  the  ship-owner  shall  not  be  liable  beyond  the  fair 
amount  of  his  capital ;  he  is  to  pay  for  so  much  as  existed 
in  specie  before  the  collision,  and  for  which  he  might  have 
insured.  The  measure  of  the  defendants'  liability  cannot 
surely  be  the  value  of  their  vessel  after  it  has  been  depre- 
ciated by  their  own  wrongful  act.  [They  also  cited  Gak 
V.  Laurie  (c),  and  the  case  of  the  Dundee  (cf).] 

Secondly,  this  defence  is  not  available  upon  a  judgment 
by  default ;  it  goes  to  the  discharge  of  the  defendants,  and 
therefore  ought  to  be  specially  pleaded.  Their  argument 
must  be,  that  the  statute  has  given  them  a  complete  de- 
fence if  their  ship  is  of  no  value,  and  a  partial  one  only  if 
the  ship  is  of  small  value. 

Martin  and  Fish,  contra. — The  shipowner's  responsibility 
is  limited  to  the  amount  of  the  ship's  value  at  the  end  of  the 
voyaye.     The  previous  statutes,  7  Geo.  2,  c  15,  and  26 

(a)  2  B.  &  AM.  2.  (c)  5  B.  &  C.  156;  7  D.  &  R.  711. 

(b)  1  Bing.  465.  {d)  1  Ilagg.  109. 
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1816.         Geo.  3,  c.  86,  limited  the  responsibility  .of  shipowners,  and 

BuowN        *^^  ^^  ^^^'  ^^  ^'  ^^^*  ^®  ^^  P^^^  materia.     The  intention  of 
^'  the  legislature  was  to  apply  the  foreign  law  to  this  subject 

In  Gafe  V.  Laurie,  Abbott,  C.  «!.,  says,  "  These  acta  were 
certainly  made  to  encourage  persons  to  become  owners  of 
ships,  and  in  conformity  with  similar  provisions  contained 
in  the  law  of  many  of  the  maritime  states  of  the  continent  of 
Euroi)e."   And  Lord  Stowell,  in  delivering  judgment  in  the 
first  case  of  the  Dundee,  says,  "  Holland  having  introduced 
a  law  for  the  protection  of  its  navigation,  that  persons  in- 
terested in  it  should  not  be  liable  beyond  the  value  of  that 
property  of  their    owti   which    they  exposed  to   hazard, 
their  ship,  freight,  apparel,  furniture,  &c.,  England  followed 
in  successive  statutes,  by  which  it  protected  owners  from 
responsibility  beyond  those  interests."    It  is,  therefore,  im- 
portant to  ascertain  what  was  the  law  of  other  European 
maritime  states  on  this  point.     By  a  French  ordinance  of 
the  reign  of  Louis  XVI.  {a)  "  the  owners  of  ships  shall  be 
answerable  for  the  acts  (Jaits)  of  the  master,  but  shall  be 
discharged   therefrom  upon   relinquishing   their  ship  and 
freight."     The  word  "faits"  clearly  means  acts  of  physical 
force.     In  "Abbott  on  Shipping,"  p.  135,  7th  edit.,  there 
is  this  note:  "In  France,  the  master  of  a  ship  was  for- 
merly held  to  possess  this  power  of  charging  the  person  of 
his  owners  for  money  borrowed  for  the  necessities  of  the 
ship  in  the  course  of  a  voyage ;  but  Emerigon,  torn.  2,  {k 
458,  cites  from  decisions  of  the  courts  of  his  country,  by 
which  the  owners  are  declared  not  to  be  personally  respon- 
sible, the  ship  having  perished  on  the  voyage ;  but  in  each 
of  those  cases  the  master  was  held  liable  to  pay  the  debt." 
There   is  also   an   ordinance   of  Rotterdam,  in    the  year 
1721  (Z»),  wliich  declares  "  that  the  owners  shall  not  be  an- 
swerable for  any  act  of  the   master  done  without  their 

(a)  Udtrrod  to  in  Abljott  on  Shipi'in'^,  395,  7th  edit.       (b)  lb. 


\ 
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order,  any  further  than  their  part  of  the  ship  amounts  to." 
Vander  Linden,  in  his  Treatise  on  the  Dutch  Law,  trans- 
lated by  Henry,  lays  down  the  law  as  established  in  Hoi-  _  ~  r . 
land,  to  the  same  effect.  And  Vinnius,  in  his  Notes  on 
the  Treatise  of  Perkins,  p.  155  (a),  says,  "By  the  law  of 
Holland,  the  owners  are  not  chargeable  beyond  the  value 
of  the  ship  and  things  that  are  in  it"  To  the  same  effect  is 
Grotius,  De  Jure  Belli,  lib.  2,  c.  11,  s.  13.  And  the  Ame- 
rican law  is  the  same :  see  Story  on  the  Conflict  of  Laws, 
8.  7,  p.  439.  So  that,  if  a  ship  of  the  value  of  £50  were  to 
do  damage  to  another  to  the  extent  of  j61,000,  if  the  owner 
gives  her  up,  he  is  not  further  liable.  The  7th  section  of  the 
53  Geo.  3,  c.  159,  shews  that  this  is  so;  for  by  that  section 
the  owner  may  pay  the  value  into  court.  This  construc- 
tion of  the  act  meets  the  difficulty  that  might  be  suggested 
in  the  case  of  two  collisions  taking  place;  for  if  a  ship  were 
to  inflict  two  separate  injuries  upon  two  other  vessels,  the 
owner  would  be  responsible  to  both,  in  case  she  reached  the 
end  of  her  voyage.  In  this  case  there  was  no  insurance, 
and  the  responsibility  of  the  owner  does  not  depend  on 
what  the  ship  might  have  been  insured  at,  for  the  act  says 
nothing  about  insurance,  nor  is  any  mention  made  of  insur- 
ance in  connection  with  this  question,  by  Lord  Tenterden,  in 
his  book  on  Shipping.  [Parkey  B. — If  by  the  total  loss  of 
the  ship  there  was  an  end  to  all  liability,  ought  you  not  to 
liave  pleaded  that  ?] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  the  plaintiffs  sued  the  defend- 
ants, the  registered  owners  of  the  brig  Spring,  for  negli- 
gence of  the  defendants'  servants  in  the  navigation  of  their 
vessel,  by  which  the  plaintiffs'  vessel  was  injured.     The 

(a)  Referred  to  in  Alibott  on  Shipping,  395,  7th  edit. 
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184f).        defendants  suffered  judgment  by  default,  and  on  the  inqui- 

Brown       sition  the  jury  assessed  the  damages  at  £251.     Mr.  Fish 

,„    ^-  moved,  in  Michaelmas  Term  last,  for  a  new  inquiry,  on  the 

Wilkinson.  . 

ground  that,  by  the  same  stroke  which  did  damage  to  the 
plaintiffs'  vessel,  the  defendants'  received  her  death  wound, 
and  soon  after  sunk;  and  was  therefore,  he  contended,  of  no 
value  at  the  time  of  the  plaintifis'  loss,  and  so,  by  the  53 
Geo.  3,  c.  159,  s.  3,  the  damages  ought  to  be  merely  no- 
minal. 

At  the  close  of  Hilary  Term,  cause  was  shewn  against 
this  rule  by  Mr.  Watson^  and  the  rule  supported  by  Mr. 
Martin  and  Mr.  Fish ;  and  the  case  was  fully  argued.  The 
two  latter  contended,  that  the  object  of  the  statute  53  Geo. 
3,  c.  159,  s.  3,  was  to  give  to  British  shipping  all  the  pro- 
tection which  the  navigation  laws  of  some  foreign  states 
extend  to  theirs ;  and  this  protection  goes  to  the  extent  of 
permitting  the  owners,  at  the  end  of  the  voyage,  to  give  up 
the  vessel  in  its  then  state,  by  way  of  satisfaction  to  the 
parties  injured ;  and  if  it  be  lost,  the  owners  are  altogether 
exempt,  on  abandoning  the  benefit  of  Insurance,  if  any,  and 
salvage ;  and  supposing  the  act  to  have  been  framed  on  this 
principle  and  to  have  tliis  effect,  they  argued  that  in  the 
case  which  happened,  the  defendants'  vessel  having  been 
totally  lost  immediately  after,  the  defendants  were  entirely 
exempt  from  all  liability. 

If  this  argument  were  well  founded,  the  consequence 
would  be,  that  the  defendants  ought  to  have  pleaded  the 
fact  of  the  total  loss,  for  the  loss  would  be  matter  of  de- 
fence to  the  action  altogether.  The  judgment  by  default 
admits  their  liability  to  pay  some  damages. 

But  the  argument  cannot  be  supported.  It  may  indeed 
be  true,  that  the  legislature,  in  giving  relief  by  the  series 
of  statutes  on  this  subject,  ending  with  the  53  G«o.  3,  have 
had  the  foreign  codes  in  view,  and  proceeded  in  their  spi- 
rit ;  but  they  certainly  have  not  introduced  the  whole  of 
the  provisions  of  those  codes.     There  is  not  a  word  in  the 


V, 
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statute  protecting  the  shipowner  from  all  liability,  if  his         1846. 

ship  be  lost,  or  requiring  him  to  give  up  the  benefit  of  any        Brown 

policies  of  insurance,  under  any  circumstances  whatever. 

All  that  is  done  is,  to  restrict  the  liability  of  the  shipowner 

to  the  value  of  the  ship  and  freight,  at  some  timcy  but  no 

more.     The  act  supposes  that  there  is  always  some  value, 

to  the  extent  of  which  the  owner  is  to  be  liable.     In  the 

case  of  a  single  loss,  it  restricts  the  liability  to  that  value 

simply ;  where  there  are  several  losses,  it  gives  a  right  to 

file  a  bill  for  the  equal  distribution  of  that  value  among  the 

several  claimants.     The  statute,  in  the  event  of  one  loss 

only,  does  not  give  the  shipowner  a  right  to  file  a  bill,  and 

so  make  a  court  of  equity  decide  on  and  apply  the  value  of 

the  ship;  but  it  leaves  the  amount  of  damage  sustained,  and 

the  amount  which  the  defendant  is  to  pay,  to  be  settled  by 

a  court  of  law.     Hence,  in  the  present  case,  the  defendants 

must  be  liable  to  some  amount,  and  must  pay  the  whole  or 

part  of  some  value  of  their  own  ship. 

At  what  time  the  value  should  be  estimated,  if  the  matter 
were  res  integral  would  be  a  considerable  question.  But 
the  Court  of  King's  Bench  has  already  decided  that  the 
value  is  not  to  be  calculated  at  the  time  of  the  commence- 
ment  of  the  voyage^  but  at  the  time  of  the  loss ;  and  in  so 
doing,  they  have  not  adverted  to  a  diflSculty  which  would 
arise  if  there  are  several  losses ;  for  the  statute,  in  the  7th 
section,  clearly  contemplates  that  one  value  is  to  be  paid 
into  court ;  and  if  there  are  several  losses,  at  the  time  of 
which  loss  is  the  value  to  be  taken  ?  This  section  does  not 
appear  to  have  been  considered  by  the  Court  in  Wilson  v. 
Dickson ;  and  probably,  if  it  had  been  adverted  to,  the  value 
risked  in  the  adventure,  that  is,  the  value  at  the  com- 
mencement of  the  voyage,  which  is  that  which  naturally 
would  be  the  amount  of  the  shipowner's  insurance,  and 
which  would  be  the  same  whatever  the  number  of  accidents 
might  be  during  the  voyage,  would  have  been  considered  as 
the  value  contemplated  by  the  act. 
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1841^  From  the  practice  in  the  Court  of  Admiralty  no  light 

Brown  could  bc  dcrivcfl  on  this  question;  for  that  Court  pro- 
WiLKiNsoN.  cecds  in  remy  and  can  only  obtain  jurisdiction  by  seizure, 
and  the  value,  when  seized,  is  the  measure  of  liability.  As, 
however,  tlie  point  has  been  decided  by  the  case  referred  to, 
we  should  pause  before  we  overruled  that  authority.  It  is 
not,  however,  necessary  in  this  case  to  do  so ;  for  we  think 
that,  according  to  the  true  meaning  of  tliat  decision,  the 
value  at  the  time  of  the  loss,  to  which  the  damages  were 
there  restrained,  is  the  value  at  the  moment  the  loss  com- 
mences, by  the  collision  with  the  defendants'  ship,  whence 
the  injury :  and  it  is  not  to  be  reduced  by  the  consideration 
that  the  defendants'  vessel  is  about  to  founder,  at  which 
time  it  really  is  of  no  value ;  for  that  would  be  to  exempt 
the  defendants  altogether,  which  the  statute  certainly  does 
not  contemplate  under  any  circumstances.  Now,  in  this 
case,  it  is  immaterial  whether  we  take  this  value,  or  the 
value  of  the  defendants'  vessel  at  the  commencement  of  the 
voyage,  as  the  limit  of  the  damages  to  which  the  defend- 
ants are  liable. 

The  verdict  is  therefore  correct,  and  the  rule  must  be 

discharged. 

Rule  discharged. 


^ 
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Pratt  r.  Hawkins  (a). 

X  HIS  was  an  action  by  indorsee  against  acceptor  of  a  bill  Iq  an  action  on 
of  exchange  for  £25,  dated  14th  May,  1838.    The  defend-  chS^f  dated 
ant  pleaded,  that  the  alleged  cause  of  action  did  not  accrue  j?  ^*7».  ^®,^^» 

*  '  ^  the  onginal 

to  the  plaintiff  within  six  years  next  before  the  commence-  writof  sum- 

.  .  Ill  T*  monsintoMid- 

ment  of  this  suit ;  which  was  traversed  by  the  replication,     dlesex  waa 

The  original  writ  of  summons  in  this  action  was  sued  out  i5^h  ofAugust, 
into  Middlesex,  on  the  15th  of  August,  1844.     No  service  }?!*' °?***® 

'  °  UthofJanu- 

of  that  writ  was  effected,  and  on  the  14th  of  January,  1845,  ary,  1845,  it 
it  was  returned  non  est  inventus,  and  filed,  and  an  entry  of  non  eat  inven 
the  writ  and  return  duly  made  on  the  roll;  and  on  the  same  ^^^red^' 
day  an  alias  writ  of  summons  was  issued  into  Middlesex,  of  record ; 

on  the  aame 

On  the  10th  of  June,  1845,  the  plaintiff's  attorney  sued  out  day  an  alias 
a  pluries  writ  of  summons  Into  Surrey,  which  on  the  same  j^^^^  ^^^  j/. 
day  was  served  on  the  defendant,  and  to  which  he  duly  ap-  J?*^  *^^®  ^^' 
peared.     On  the  18th  of  June  the  plaintiff  declared,  and  loth  of  June, 
on  the  26th  the  defendant  pleaded.     The  alias  writ  of  sum-  writ  of  som- 
mons  was  not  in  fact  returned  or  entered  of  record  until  J^to^Sn^^''^ 
the  4th  of  July.    The  Nisi  Prius  record,  however,  as  made  and§enredthe 

*^  ,  same  day,  and 

up  and  produced  at  the  trial  of  the  cause,  before  Lord  Den-  the  defendant 
many  C.  J.,  at  the  last  summer  assizes  for  Kent,  stated  only  to  it;  U^Uin- 
that  the  defendant  was  summoned  to  answer  the  plaintiff  ^*d^cndant"*^ 
"  by  virtue  of  a  writ  issued  on  the  15th  day  of  Aumist*  pleaded,  that 

•^  J  o     ^   the  cause  of 

action  did  not 
accrue  within  six  years  next  before  the  commsncement  of  the  suit.  The  alias  writ  of  summons 
was  not  in  fact  returned  or  entered  of  record  till  the  4th  of  July,  1845.  The  Nisi  Prius  record 
was  made  up,  stating  only  that  the  defendant  was  summoned  to  answer  the  plaintiff  by  Tirtue 
of  a  writ  issued  on  the  15th  day  of  August,  1844,  and  on  its  production  at  the  trial  the  plaintiff 
obtained  a  verdict. 

The  Court  held,  that  the  provisions  of  the  stat.  2  Will.  4,  c.  39,  s.  10,  had  not  been  complied 
with,  and  made  absolute  a  rule  to  amend  the  Nisi  Prius  record,  by  stating  the  continuances  ac- 
cording to  the  truth,  at  the  costs  of  the  plaintiff. 

Where  a  writ  issued  within  six  years  after  the  cause  of  action  accrued  has  not  been  duly  con- 
tinued, pursuant  to  the  2  Will.  4,  c.  39,  s.  10,  the  defendant  is  not  bound  to  plead  such  non- 
continuance  specially,  but  may  take  advantage  of  it  under  the  general  plea,  that  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  commencement  of  the  suit ;  for,  Jor  thi* 
purpose^  the  last  writ  which  is  served,  is  the  commencement  of  the  suit. 

(a)  Decided  in  Hilary  Vacation,  Feb.  7. 

VOL.  XV.  E  E  M.  W. 
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1846.  1844.''  The  defendant's  counsel  tendered  an  examined  copy 
of  the  roll,  to  shew  that  the  proceedings  had  not  been  pro- 
perly continued.  Lushy  for  the  plaintiff,  objected  to  its  ad- 
missibility; but  Tindaly  C.  J.,  received  it  Lush  then  put 
in  another  copy  of  the  roll,  subsequently  made  up,  which 
described  the  alias  as  having  been  *'  duly  "  entered  of  record, 
but  omitted  the  date.  This  was  objected  to,  on  the  ground 
that  the  matter  ought  to  have  been  placed  on  the  record  by 
way  of  replication;  and  that  the  only  question  involved  in 
the  issue  was,  whether  the  cause  of  action  accrued  within 
six  years  before  the  15  th  of  August,  1844.  The  Lord 
Chief  Justice  was  of  this  opinion,  and  the  plaintiff  obtained 
a  verdict  for  the  amount  of  the  bill  and  interest. 

In  Michaelmas  Term,  Gurnet/  moved,  on  an  affidavit 
that  the  latter  roll  had  been  made  up  after  the  first  ex- 
amined copy  had  been  made,  and  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  there  should  not  be  a 
new  trial,  or  why  the  roll  should  not  be  amended  acooiding 
to  the  truth,  at  the  costs  of  the  plaintiff  or  his  attorney. 

Lush  now  shewed  cause. — It  is  said  that  the  plaintiff  has 
not  in  this  case  complied  with  the  Uniformity  of  Process 
Act,  2  Will  4,  c.  39,  s.  10.  That  section  enacts,  that  no 
writ  issued  by  authority  of  the  act  shall  be  in  force  for 
more  than  four  calendar  months  from  the  day  of  its  date 
inclusive,  "  but  every  writ  of  summons  may  be  continued 
by  alias  and  pluries,  as  the  case  may  require,  if  any  defend- 
ant therein  named  may  not  have  been  served  therewith: 
provided  always,  that  no  first  writ  shall  be  available  to  pre- 
Tcnt  the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited,  unless  the  de- 
fendant shall  have  been  served  therewith,  &c.,  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  continuation  of  a  pre- 
ceding writ,  shall  be  returned  non  est  inventus,  and  entered 
of  record,  within  one  calendar  month  next  after  the  expira- 
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tion  thereof^  indading  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ  shall 
be  issued  within  one  such  calendar  month  after  the  expira-  «. 

tion  of  the  preceding  writ,"  &c.  Here,  undoubtedly,  the 
duration  of  the  alias  writ  of  summons  expired  on  the  13  th 
of  May,  1845,  and  it  was  not  in  fact  entered  of  record 
within  a  calendar  month  after  that  date.  But  then  the 
question  arises,  whether  the  defendant  was  not  bound  to 
plead  specially  that  the  suit  was  not  well  continued  by  the 
pluries  writ.  The  original  writ  of  summons  is  still  the  ccww- 
mencement  of  the  action  for  every  purpose,  although  the  con^ 
tintuztion  of  it  is  not,  under  these  circumstances,  available 
for  the  limited  purpose  of  preventing  the  operation  of  the 
Statute  of  Limitations.  Here  the  plea  merely  alleges  that 
the  cause  of  action  did  not  accrue  within  six  years  next  be- 
fore the  commencement  of  the  suit.  It  is  not  involved  in  this 
issue,  whether  the  first  writ  was  properly  continued.  The 
first  writ  was  a  good  commencement  of  the  suit,  and  con- 
tinued so  for  all  purposes,  until  the  alias  writ  was  not  duly 
entered  of  record.  The  defendant,  therefore,  ought  to  have 
pleaded  specially  that  it  was  not  well  continued.  [Alderson^ 
B. — The  action  is,  for  this  purpose,  commenced  by  the  writ 
with  which  the  defendant  is  served,  unless  you  shew  it  to 
be  properly  connected  with  the  preceding  writs.  Parke, 
B. — These  writs  would  connect  well  enough  for  every  other 
purpose  but  the  limited  one  provided  for  in  the  10th  section 
of  the  Uniformity  of  Process  Act]  No  doubt;  and  the 
non-entry  of  the  alias  writ  in  due  time  does  not  render  the 
original  writ  of  summons  a  nullity ;  it  has  only  failed  of 
eflfect  for  the  purpose  of  this  plea.  Gregory  v.  Des  Anges  (a) 
and  Norman  v.  Winter  (b)  are  authorities  to  shew  that,  in 
ordinary  cases,  the  alias  and  pluries  may  be  sued  out  at  any 


(a)  3  Bing.  N.  C.  86;  3  Scott,         (b)  6  Bing.  N.  C.  279;  7  Scott, 
534.  251. 

E  E  2 


402  CASES  IN   THE   EXCHEQUER^ 

1846^  time,  and  although  the  preceding  writs  have  not  been  pre- 
viously returned.  Suppose  there  were  two  pleas  on  the 
record,  one  of  a  tender,  and  the  other  of  the  Statute  of  li- 
mitations ;  would  the  Court  say  that  the  *^  conunenoement 
of  the  suit "  means  two  different  things,  with  reference  to 
the  two  issues  ?  [Parke,  B. — How  then  is  the  defendant  to 
avail  himself  of  the  statute  ?]  As  before  the  TTnifoimily  of 
Process  Act;  except  that,  before  the  act,  the  plaintiff  mxui 
put  the  facts  upon  the  record,  and  now  the  defendant  must 
do  so.  [Parke,  B. — What  would  be  the  form  of  plea?] 
Like  that  of  a  replication  of  continuing  writs  before  the 
statute.  The  framers  of  the  Pleading  Rules,  when  they 
required  the  date  of  the  first  writ  to  be  put  upon  the  record, 
must  have  contemplated  that  the  onus  of  shewing  the  operar 
tion  of  the  statute  was  thenceforward  to  be  upon  the  de- 
fendant. He  may  plead  both  pleas,  viz.  actio  non  accrevit 
infra  sex  annos,  and  that  the  first  writ  was  defeated  by  not 
being  properly  continued.  [Parke^  B. — Suppose  the  jdain- 
tiff^s  answer  to  be  an  acknowledgment  in  writing,  given 
the  day  before  the  commencement  of  the  suit,  how  would 
he  reply  to  such  a  plea  ?]  There  would  be  no  need  to  re- 
ply such  a  fact,  because  the  plea  would  admit  that  the 
original  writ  of  summons  was  sued  out  in  time.  [Parke, 
B. — On  the  present  pleadings  both  answers  are  open  to  the 
plidntiff.  There  is  certainly  some  anomaly,  inasmuch  aa^ 
for  one  purpose,  the  commencement  of  the  suit  may  be  one 
day,  and  for  another  purpose  another  day.  It  is  commenced 
for  all  purposes,  except  as  to  the  Statute  of  Limitations,  on 
the  day  of  issuing  the  first  writ ;  and  for  that  purpose  also 
on  the  day  of  issuing  that  writ,  if  the  plaintiff  complies  with 
the  proviso  in  sect.  10  of  the  Uniformity  of  Process  Act 
That  he  has  done  in  this  case  at  Nisi  Prius,  but  not  truly; 
therefore  the  record  ought  to  be  amended,  and  the  plaintiff 
to  pay  the  costs.  The  plaintiff  is  still  by  law  to  maintain  the 
issue ;  he  must  prove  that  the  writ  was  sued  out  within  six 
years,  and  to  do  that  he  must  comply  with  the  requisitions 
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of  the  statute :  then  it  is  for  that  purpose  the  commence-         1846. 
mcnt  of  the  suit,  but  not  otherwise.]     Where  an  original 
writ  was  replied  to  a  plea  of  the  Statute  of  Limitations,  it 
was  held  sufficient  to  shew  the  teste  of  it,  without  also 
shewing  continuances :  Finch  v.  Wikon  (a). 

Secondly,  the  record  of  the  continuances  ought  not  to  be 
amended,  for  there  is  nothing  in  it  inconsistent  with  the 
truth.  It  does  not  state  as  a  fact  the  entering  of  the 
alias  writ  of  record,  but  merely  says  that  the  defendant  was 
summoned  to  answer  the  plaintiff  by  virtue  of  a  writ  issued 
on  the  15th  day  of  August,  1844.  The  record,  therefore, 
at  most,  is  merely  defective  on  the  face  of  it,  not  untrue, 

Parke,  B. — I  think  the  roll  imports  that  everything 
was  done  at  the  time  of  the  issuing  of  the  original  writ,  and  so 
states  it  untruly.  It  should,  therefore,  be  amended,  and  cor- 
rectly state  everything  which  the  statute  requires.  With  re- 
spect to  the  other  point,  no  doubt  it  leads  to  some  anomaly ; 
but,  as  soon  as  the  Statute  of  Limitations  is  pleaded,  the 
plaintiff  must  answer  it,  either  by  shewing  a  written  acknow- 
ledgment or  part  payment  within  the  six  years ;  or,  if  he  is 
obliged  to  resort  to  the  continuing  writs,  by  shewing  every- 
thing done  strictly  in  compliance  with  the  statute,  and  each 
of  the  writs  duly  returned  and  entered  of  record  within  a 
month  afler  its  expiration.  That  appears  to  be  the  case  on 
this  record,  but  the  statement  is  untrue :  the  record,  there- 
fore, ought  to  be  amended  according  to  the  truth,  at  the 
costs  of  the  plaintiff. 

The  rest  of  the  Court  concurred. 

Rule  absolute  accordingly. 

Gnrneii  appeared  in  support  of  the  rule. 

(a)  I  Wils.  107. 
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May  1.  Regina  r.  Woodrow. 

A  dealer  in  X  HIS  wasanappeal  from  the  judgment  of  two  justicesof  tlie 

tobacc^L  Ua-  P^^^je  for  the  borough  of  Great  Yarmouth,  in  the  county  of 

**^*  ^  ?iS?:  Norfolk,  upon  an  information  exhibited  by  order  of  the  oom- 

naltyof£200,  ...                    .    . 

impoaed  by  the  missioners  of  excise,  by  William  Hedges,  officer  of  excise  in 

c.  93,  a.  3,  for  the  said  borough,  against  Nevill  Fuller  Woodrow,  a  lioens- 

poMenio^^"  ed  dealer  in  tobacco  by  retail,  keeping  a  shop  within  the 

adulterated  gaid  borough;  which  information  was  for  the  forfeitnse  of 

tobacco,  al- 

though  he  had  JE200,  for  that,  before  and  at  the  time  of  the  committing  of 

gnraine,  and**  the  offence  thereinafter  mentioned,  he  (Woodrow)  was  a 

h^  no  know-  ij^aJer  in  tobacco ;  and  that,  beinc:  such  dealer  in  tobacco, 

ledge  or  cauae  '                     '           &                                              ^ 

to  suapect  that  at  Great  Yarmouth,  on  the  28th  of  September,  1844,  at 

Where  an  &c.,  he  had  in  his  possession  £  Ay-four  pounds  weight  of 

dae^by  whom  manufactured  tobacco,  (not  being  roll  tobacco),  to  wit,  cat 

an  information  tobacco,  which  tobacco  had  then  and  there  added  thereto^ 

for  penaltiea  la  ^ 

exhibited,  ia  and  mixed  therewith,  certain  other  materials  and  things 

time  of  the  o^d  matter  than  water  only,  that  is  to  say,  sugar,  molasses, 

ti^re^uan^ap.  *^^  Other  saccharine  matter,  to  wit,  three  pounds  weight  of 

p<»l  against  the  gugar,  three  pounds  weight  of  molasses,  and  three  potinds 

the  part  of  the  weight  of  other  saccharine  matter,  to  the   said  William 

quarter  sea  Hedges  unknown,  contrary,  &c.;  whereby,  &c.;  and  also 

ttie"7'&8^Geo.  ^^^  ^^  forfeiture  of  the  tobacco.     The  information  was 

4,  c.  53,  a.  82,  heard  on  the  25th  of  March,  1845,  before  William  Heniy 

the  notices  of  ,                                                                      , 

appeal  required  Palmer,  Esquire,  the  then  Mayor,   and  William  Yetts, 

by  ▼irtue'of  the  Esquire,  two  of  Her  Majesty's  justices  of  the  peace  for  the 

^  \y  ^'IJo^'  said  borough,  and  was  by  them  dismissed.  William  Marks, 

&  23,  be  given  an  officer  of  excise,  was  present  before  the  magistrates 

Bnyomcerol  to   conduct  and  did  conduct  the  case,  on  behalf  of  the 

proent^con^  cxcise ;  Hedges,  the  officer  by  whom  and  in  whose  name 

ducting  the  f}^Q  information  had  been  exhibited,  not  beinfir  present  on  its 

proceedmga.  ...               t.       .                                   . 

being  dismissed.  Notices  of  appeal,  signed  by  the  said 
Marks,  in  his  own  name,  and  not  as  the  agent  of  Hedges, 
were  served  upon  the  justices  and  the  respondent ;  and  in 
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due  time  notice  of  trial  of  the  appeal  at  the  sessions  was         1846. 
served,  which  was  signed  by  Hedges.     At  the  trial  of  the       fcmoivtl 
appeal,  at  the  Quarter  Sessions  held  for  the  said  borough,  *• 

on  the  24th  day  of  June,  1845,  it  was  objected  by  the  coun- 
sel for  the  respondent,  that  due  notice  of  appeal  and  of  the 
trial  had  not  been  given,  the  first  notice  being  signed  by 
Marks  and  the  second  by  Hedges.  The  Court  overruled  the 
objection,  reserving  the  point. 

Upon  the  merits  being  gone  into,  the  Court  found  that 
the  respondent  was  a  licensed  dealer  in  tobacco  by  retail, 
and  that  he  kept  a  shop  in  Grreat  Yarmouth;  and  that^  upon 
the  28th  September,  1844,  an  officer  of  excise  had  seized  in 
the  respondent's  shop,  in  a  drawer  where  he  kept  his  to- 
bacco for  the  purposes  of  sale,  fifty-four  and  a  half  pounds 
of  manufactured  tobacco,  which,  on  being  subjected  to  the 
usual  tests,  was  found  to  have  added  thereto  and  mixed 
therewith  four  per  cent,  of  saccharine  matter;  that  the 
adulteration  had  been  made  in  the  course  of  the  manufac- 
ture, and  not  afterwards;  and  that  the  respondent  had 
purchased  the  tobacco  of  a  manufacturer  as  genuine  tobac- 
co, and  believed  that  the  tobacco  seized  was  genuine,  and 
that  he  had  no  knowledge  nor  cause  to  suspect  that  the 
tobacco  he  so  purchased,  and  which  was  seized,  had  any 
saccharine  matter  added  to  or  mixed  therewith,  or  that  it 
had  been  manufactured  in  any  other  way  than  as  directed 
by  law. 

The  Court  of  Quarter  Sessions  dismissed  the  appeal,  sub- 
ject to  a  case  for  the  opinion  of  the  Court  of  Exchequer, 
upon  two  points : — 1st,  Whether  the  notices  of  appeal  and 
trial  were  sufficient.  2nd,  Whether  the  respondent  had 
been  guilty  of  the  ofibnce  charged  in  the  information. 

The  judgment  of  Quarter  Sessions  to  be  quashed  or 
confirmed,  as  the  Court  may  decide  upon  the  above  ques- 
tions. If  the  order  of  sessions  should  be  quashed,  then  the 
respondent  to  be  convicted  in  the  mitigated  penalty  of  £50, 
and  the  tobacco  seized  to  be  forfeited. 
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184<).  J,  Wilde,  for  the  Crown. — First,  as  to  the  sufficiency  of 

Rboina  the  notices  of  appeal.  The  act  of  Parliament  under  which 
WooDRow.  *hcse  proceedings  were  taken  is  the  general  Excise  Regu- 
lation Act,  7  &  8  Geo.  4,  c.  53 ;  the  82nd  section  of  which 
enacts,  that  ^^  in  case  any  officer  who  shall  exhibit  any  inform- 
ation, or  any  person  or  persons  against  whom  any  inform- 
ation shall  have  been  exhibited,  &c.,  before  any  justice  or 
justices  of  the  peace  as  aforesaid,  shall  feel  aggrieved  by 
the  judgment  given  therein  by  such  justices,  it  shall  be 
lawful  for  such  officer  or  such  person  or  persons,  upon  giving 
such  notice  as  hereinafter  mentioned,  to  appeal  therefrom  to 
the  justices  assembled  at  the  next  general  Quarter  Sessions  of 
the  peace;  and  it  shall  be  lawful  for  the  justices  of  the  peace 
at  such  general  Quarter  Sessions,  upon  being  served  with 
such  notice,  and  they  are  hereby  respectively  authorised 
and  required,  to  hear,  adjudge,  and  finally  determine  such 
appeal:  and  if,  upon  any  such  appeal,  any  defect  in  form 
shall  be  found  in  the  information  or  in  any  part  of  the  pro- 
ceedings thereon  or  relating  thereto,  or  in  the  record  thereof, 
every  such  defect  of  form  shall  thereupon  be  rectified  and 
amended  by  order  of  such  justices,  or  the  major  part  of 
them." 

Then  sect.  83  points  out  what  notices  shall  be  required  to 
be  given  by  the  appellant  party.  It  says,  ^^  that  no  sudi 
appeal  as  aforesaid  shall  be  allowed,  unless  the  party  or 
parties  appellant  shall,  at  and  immediately  upon  the  giving 
of  the  judgment  appealed  against,  give  notice  in  writing  of 
such  appeal  to  the  commissioners  of  excise  or  justices  of  the 
I^eace,  respectively,  from  whose  judgment  such  appeal  shall 
be  made,  and  also  to  the  adverse  party  or  parties  in  such 
appeal,  and  shall  lodge  such  notice  at  the  office  or  with 
the  registrar  of  the  commissioners  of  appeal,  or  with  lie 
clerk  of  the  peace  for  the  sessions."  It  therefore  requires 
three  notices  of  appeal;  one  to  the  justices,  another  to  the 
defendant  or  other  adverse  party,  and  the  third  to  be 
lodged  in  the  office  of  the  clerk  of  the  peace;  and  these 
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three  notices  are  to  be  given  at  the  time  when  the  judg-         1846. 
ment  of  the  justices  is  given.     It  then  goes  on  to  provide,       \.  ^     ^ 
^Hhat  no  such  appeal  as  aforesaid  shall  be  heard,  unless  V' 

the  party  or  parties  appellant  shall,  within  one  week  at  least 
before  such  appeal  is  to  be  finally  adjudged  and  determined, 
give  notice  in  writing  to  the  adverse  party  or  parties  in  such 
appeal,  of  the  time  and  place  where  such  appeal  is  to  be 
heard." 

In  this  case  the  three  notices  required  by  the  earlier 
parts  of  the  section  were  given,  not  by  the  officer  Hedges, 
by  whom  the  information  was  exhibited,  who  was  then 
absent,  but  by  another  officer  who  was  present  conducting 
the  proceedings.  The  other  notice  was  signed  by  Hedges. 
Now  there  are  several  sections  in  another  act  relating  to 
the  excise,  the  4  &  5  Will.  4,  c  51,  which  contemplate 
and  provide  for  the  absence  at  the  time  of  the  hearing 
before  the  justices  of  the  officer  who  filed  the  information. 
The  22nd  section  of  that  act  provides,  "  that  where,  in  any 
case,  any  information  for  the  recovery  of  any  penalty  in- 
curred, or  for  the  condemnation  of  any  goods,  &a,  for- 
feited under  any  law  or  laws  relating  to  the  revenue  of 
excise,  shall,  by  order  of  the  commissioners  of  excise, 
be  exhibited  before  the  commissioners  of  excise,  or  any 
justice  or  justices  of  the  peace,  and  the  officer  of  excise  by 
whom  or  in  whose  name  such  information  shall  be  exhi- 
bited, shall  die,  or  be  removed  or  discharged,  or  at  the  time 
of  the  hearing  may  be  absent,  such  information  shall  not,  by 
such  death,  removal,  or  discharge,  or  by  the  absence  of  such 
officer,  abate  or  be  discontinued,  but  all  the  proceedings  on 
such  information  shall  be  continued,  and  may  be  proceeded 
in  by  any  other  officer,  in  the  name  of  the  officer  by  whom 
the  same  shall  have  been  exhibited,"  &c.  The  object  of 
this  enactment  obviously  was,  that  the  proceedings  should 
not  drop  on  account  of  the  particular  officer  being  neces- 
sarily absent.  It  will  probably  be  said,  that  Marks  ought 
at  all  events  to  have  signed  the  notices  in  the  name  of 
Hedges.     But  the  next  section  of  the  same  act,  (s.  23), 
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1846.  proTidee,  **that  if  there  shall  not  be  twenty  days  between 
the  time  of  any  judgment  being  given  by  any  jnstieeB  of 
the  peace,  on  any  information  exhibited  to  them,  and  the 
next  general  Quarter  Sessions  of  the  peace,  and  the  party 
against  whom  such  judgment  shall  be  given  shall  ^qpeal 
against  the  same,  then  such  appeal  may  be  to  the  Quarter 
Sessions  next  afler  the  expiration  of  twenty  days  from  the 
time  of  giving  such  judgment."  That  is  a  distinct  [»ovi* 
tton,  and  does  not  interfere  with  what  follows: — **and  any 
notice  of  appeal  shall  be  given  by  any  officer  of  exdse  who 
shall  attend  and  conduct  the  proceedings  on  the  part  of  the 
revenue  of  excise,  notwithstanding  such  officer  may  not  be 
the  officer  named  in  the  information  as  informing  or  exhi- 
biting the  same."  And  this  is  quite  reasonable;  because, 
as  the  notices  of  appeal  are  to  be  given  at  the  moment, 
they  must  neoessarily  be  given  by  the  officer  who  is  there 
conducting  the  case.  Then  with  respect  to  the  subsequent 
notice,  it  cannot  follow,  because  he  signs  those  notices^ 
being  present  at  the  time,  that  he  is  therefore  bound  to 
sign  the  other. 

Moreover,  this  is  not  a  point  which  can  properly  be  re- 
served for  the  opinion  of  this  Court  The  7  &  8  Geo.  4, 
c.  53,  s.  84,  empowers  the  commissioners  of  appeal  and 
Quarter  Sessions  to  state  specially,  for  the  opinion  and 
direction  of  this  Court,  ^'  the  facts  of  any  case  on  which 
sudb  appeal  shall  be  made."  Here  the  party  attended, 
and  the  appeal  was  fully  heard.  If  the  notice  of  trial  was 
not  sufficient,  the  appeal  was  not  properly  before  ihe  Ses- 
sions, and  the  learned  Recorder  had  no  power  to  state  a 
case.  \_Aldersony  B. — A  mandamus  would  have  been  the 
way  to  raise  this  point.]  Yes ;  if  it  was  not  a  valid  notice, 
the  Recorder  should  have  refused  altogether  to  entertain 
the  application;  and  if  he  was  wrong  in  doing  so,  a  manda- 
mus would  have  gone  to  compel  him  to  hear  the  appeal. 
But  further,  the  Court  of  Quarter  Sessions  has  power, 
under  s.  82,  to  rectify  all  defects  of  form ;  and  here  this 
defect,  if  it  was  one,  has  been  rectified  in  effect  by 
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the  appeal  notwithstanding,  ae  if  the  notice  were  yalicL         1846. 
[Alderson,  B,r-Then  if  the   Sessions  wrongly  decide  to      "^^^ — ' 
hear  the  appeal,  and  convict  the  party,  what  is  the  remedy  v. 

for  the  subject,  the  certiorari  being  taken  away?]  What- 
ever it  may  be,  it  would  seem  not  to  be  by  special  case 
for  this  Court.  \^Parke,  B. — The  notice  is  the  found- 
ation of  the  jurisdiction  of  the  Sessions;  their  decision  is 
final;  but  if  it  turns  out  that  there  was  no  such  notice  as 
to  give  them  jurisdiction,  their  judgment  would  be  void. 
Pollocky  C.  B. — If  they  send  up  a  case  to  us  disclosing  an 
offence,  but  disclosing  also  that  they  have  no  jurisdiction,  I 
should  be  sorry,  unless  I  were  compelled,  to  decide  that  we 
should  affirm  the  conviction  notwithstanding.] 

The  second  question  is,  whether  the  respondent  had  been 
guilty  of  the  offence  charged  in  the  information.  That 
depends  entirely  on  the  construction  of  the  stat.  5  &  6  Vict, 
c  93.  The  information  states^  that  the  defendant  had  in 
his  possession  50lbs.  weight  of  manufactured  tobacco,  to 
wit,  cut  tobacco,  which  tobacco  had  then  and  there  had 
added  thereto  and  mixed  therewith  certain  materials  and 
things  other  than  water,  namely,  saccharine  matter.  The 
offence  charged,  therefore,  is  that  of  a  retailer  of  tobacco 
having  in  his  possession  tobacco  which  had  been  manufac- 
tured with  something  else  than  water.  Now  the  preamble 
of  this  act  of  Parliament,  after  reciting  the  passing  of  the  3 
&  4  Vict.  c.  18,  goes  on — "  And  whereas  the  practice  haji 
greatly  increased  of  introducing  in  the  manufacture  of 
tobacco  and  snuff  various  acticles  other  than  tobacco, 
either  as  substitutes  for  tobacco  or  snuff,  or  to  increase  the 
weight  of  tobacco  or  snuff,  by  which  practice  the  duties 
on  tobacco  are  greatly  injured,  and  the  revenue  further 
damnified  by  drawbacks  being  obtained  on  adulterated 
tobacco;  and  it  is  therefore  expedient  and  necessary,  for 
protection  of  the  revenue,  to  make  further  provision  than  is 
contained  in  the  said  recited  act  for  preventing  such  evil 
practice,  and  to  amend  the  said  recited  act :  Be  it  there- 


V. 
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1846.  fore  enacted/'  &c  The  present  act,  therefore,  was  passed 
Rboina  ^ith  the  view  of  making  more  stringent  measures  than 
existed  before,  for  the  protection  of  the  revenue.  Then 
the  3rd  section,  on  which  this  information  is  framed,  en* 
acts,  "that  every  manufacturer  of,  dealer  in,  or  retailer 
of  tobacco,  who  shall  receive  or  take  into  or  have  in  his  poi* 
session^  or  who  shall  sell,  send  out,  or  deliver  any  tobacco  or 
snuff  which  shall  have  been  manufactured  with,  or  shall  have 
had  added  thereto  or  mixed  therewith,  or  into  or  amongst 
which  there  shall  have  been  put,  either  before  or  after 
being  manufactured,  or  in  which  there  shall  be  found  on 
examination  thereof,  any  other  material,  liquid,  substance, 
matter,  or  thing,  than,  as  respects  tobacco,  water  only," 
shall  forfeit  £200.  This  is  an  enactment  addressed,  not  to 
the  public  generally,  but  only  to  the  persons  carrying  on 
this  exciseable  trade;  and  it  does  not  contain  the  word 
**  knowingly,"  or  any  other  words  importing  that  a  scienter 
must  be  proved.  The  case  of  The  Attomey-'General  v. 
Lockwood  (a)  is  in  point.  That  was  an  information  against  a 
retailer  of  beer,  licensed  under  the  1  Will.  4,  c.  64,  and  4  &  5 
Will.  4,  c.  84,  for  the  penalties  imposed  by  the  58  Geo.  3, 
c  58,  s.  2y  for  having  in  his  possession  liquorice,  being  one 
of  the  prohibited  articles  therein  enumerated ;  and  it  was 
held  to  be  unnecessary,  in  order  to  render  him  liable,  to 
aver  or  prove  that  he  had  any  of  them  in  his  possession  to  be 
used  as  a  substitute  for  malt  or  hops,  or  with  any  criminal 
intention.  It  was  there  urged  on  the  part  of  the  defendant, 
that,  if  such  were  the  construction,  he  might  be  made  liable 
by  having  in  his  house  a  few  ounces  of  liquorice  for  the  use 
of  his  family.  Such  a  result,  however,  is  guarded  against 
by  the  act  now  under  consideration,  which,  by  sect.  5, 
excepts  from  the  prohibition  sugar,  molasses,  &c.,  which 
the  party  has  for  the  necessary  and  ordinary  use  of  his 
family,  the  proof  whereof  shall  lie  upon  him.     The  ob- 

(a)  9  M.  cS:  W.  378. 
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ect  of  the  legislature  clearly  was,  to  prevent  persons  car-  1846. 
rying  on  an  exciseable  trade  from  having  in  their  posses-  ueqv 
flion  at  all  certain  articles  which  they  kne  w  to  be  used  for  ''• 

adulterating  the  articles  in  which  they  dealt.  For  the 
same  reason,  by  the  Customs  Act,  there  is  an  absolute 
prohibition  on  the  importation  of  spirits  in  casks  above  a 
certain  size.  This  act  meant,  therefore,  to  cast  upon  the 
dealer  the  responsibility  of  shewing  that  the  tobacco  which 
had  come  into  his  possession  was  unadulterated.  [Polio  ck^ 
C.  B.-— He  is  bound  to  know  it  He  has  his  remedy  against 
the  manufacturer  who  supplied  him  with  the  article.] 
There  was  a  case  cited  at  the  Sessions,  of  Rex  v.  Marsh  (a). 
That  was  the  case  of  a  conviction  by  two  justices  of  the 
defendant,  as  a  common  carrier,  for  having  in  his  possession 
pheasants  and  partridges,  contrary  to  the  Game  Act.  The 
defence  was,  that  the  basket  of  game  was  put  upon  his  cart, 
and  that  he  knew  nothing  of  it  until  the  end  of  the  journey; 
but  he  was  notwithstanding  held  to  be  liable,  and  the  in- 
formation to  be  sufficient,  although  it  did  not  aver  that  the 
defendant  had  the  game  in  his  possession  knoimnglyy  the  sta- 
tute not  containing  that  word.  [-^Werwn,  B. — Can  anybody 
be  said  to  have  anything  in  his  possession,  which  he  does 
not  know  of?]  There  can  be  no  doubt  that,  in  that  sense, 
the  defendant  had  this  tobacco  in  his  possession  knowingly ; 
and  the  only  question  is,  whether  he  knew  it  was  adul- 
terated. The  first  section  of  this  act  of  Parliament  pro- 
vides, by  a  penalty  of  j6300,  against  the  very  offence  which, 
if  the  defendant's  construction  be  correct,  is  the  offence  men- 
tioned in  the  third  section — namely,  the  using  or  permitting 
the  use  of  adulterating  articles.  [^Aldersoriy  B. — That  seems 
only  to  apply  to  cases  where  the  retailer,  having  proper 
tobacco  in  his  possession,  adulterates  it,  or  permits  it  to  be 
adulterated,  while  it  is  in  his  possession.]  It  would  seem 
also  to  apply  to  the  case  of  ordering  tobacco  adulterated. 

(o)  4  D.  &  R.  261. 
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1846.         [Pollock,  C.  B. — Unless  it  applies  to  every  case,  your  argu- 
Bmqiva       ^^^^  fro°^  i^  fails.] 


V. 
WOODROW. 


Cromptouy  contrk. — First,  as  to  the  question  whether  this 
case  amounts  to  an  offence  within  the  statute.  It  is  dear 
that  this  defendant  is  morally  innocent,  and  he  has  been 
pronounced  to  be  so  by  two  several  tribunals.  Then  the 
question  is,  whether  there  must  not  be  some  limitation  put 
upon  the  general  words  of  this  act,  in  order  to  exclude  such 
a  case ;  viz.  that  the  tobacco  shall  be  in  some  way  or  other 
unlawfully  in  the  possession  of  the  party.  The  principle  is 
familiar,  that  in  all  criminal  and  penal  cases,  unless  the 
party  be  guilty,  unless  there  be  something  wrong  in  the 
transaction,  there  is  no  offence  or  crime.  Is^  the  party  to  be 
liable  to  this  heavy  penalty,  if  he  have  in  his  possession  an 
ounce  of  tobacco,  which  by  any  carelessness  may  have  a 
grain  of  saccharine  matter  in  it,  which  may  even  have  been 
poured  upon  it  by  the  informer  himself,  or  by  a  shopman  or 
apprentice  from  malicious  motives?  The  word  ^^  unlawfully  " 
may  reasonably  be  imported  into  the  statute,  in  order  to  pre- 
vent so  monstrous  an  interpretation.  [PoUack,  C.  B. — There 
can  be  no  doubt  that  every  stringent  law,  which  is  made 
for  the  purpose  of  working  some  great  public  good,  will  be 
attended  with  frequent  cases  of  hardship,  and  sometimes 
with  cases  of  apparently  great  injustice.  That,  however,  is 
a  matter  for  the  consideration,  either  of  those  who  make  the 
laws,  or  of  those  who  call  for  the  execution  of  them.  Sup- 
pose it  a  case,  not  of  protecting  the  revenue,  but  of  protect- 
ing the  public  health,  as  where  the  Beer  Act  forbids  persons 
to  have  certain  things  in  their  possession  at  alL  So,  you  are 
not  allowed  to  have  Bank  paper  in  your  possession :  it  is  so 
dangerous  that  any  person  should  be  allowed  to  have  it, 
that  it  is  absolutely  prohibited.]  There  the  parties  are 
wilfully  disobeying  the  act  of  Parliament.  [PoUock,  C.  B. 
— So  you  are  here  wilfully  disobeying  the  act  of  Parlia- 
ment, if  you  do  not  take  due  pains  to  examine  the  article  in 
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which  you  deal,  and  to  ascertain,  before  you  receive  it,  that         1846. 
it  is  of  a  character  which  the  law  permits  you  to  have.]       X.  " 
That  might  require  a  nice  chemical  analysis.     [Parke,  B.  v- 

AT  .11.1.*         WOODROW. 

— lou  must  get  some  one  to  make  that  mce  chemical 
analysis,  or  you  must  rely  upon  the  manufacturer  or  dealer 
who  sells  to  you,  and  take  your  remedy  against  him.  You 
may  take  a  warranty  from  him  that  it  is  lawful  tobacco. 
There  are  very  ample  reasons  for  these  provisions  of  the 
act,  on  account  of  the  difficulty  of  convicting  in  such  cases. 
Rolfe,  B. — The  power  given,  by  the  98th  section,  to  the 
commissioners  of  excise,  to  forbear  to  prosecute  where  it 
shall  appear  to  their  satisfaction  that  any  penalty  or  forfeit- 
ure was  incurred  "  without  any  intention  of  fraud,  or  of 
oflfending  against  this  act,"  shews  plainly  that  the  forfeiture 
may  be  incurred  though  the  party  was  morally  innocent] 

Secondly,  the  notices  were  informaL  The  appeal  against 
the  order  of  the  justices  or  commissioners  is  the  creature  of 
the  act  of  Parliament,  and  is  given  only  to  a  particular 
person,  namely,  the  officer  who  exhibited  the  information; 
and  it  is  only,  therefore,  on  his  giving  due  notice  of  the 
appeal,  that  it  can  lawfully  hi  entertained.  Every  thing 
must  be  done  which  the  act  says  shall  be  done  in  order  to 
give  the  Court  jurisdiction  to  hearth.  Nor  is  this  a  defect 
of  form  in  the  information  or  proceedings,  which  can  be 
rectified  by  the  court  of  appeal ;  it  is  a  defect  which  is  of 
the  very  essence  of  the  proceeding  by  way  of  appeal^  for  it 
becomes  thereby  an  appeal  by  the  wrong  person.  And  by 
sect  83,  there  can  be  no  such  amendment,  because  there  Is 
not  to  be  any  such  proceeding  of  appeal  at  all,  unlesd  the 
notices  are  regularly  given  by  the  party  or  parties  appel- 
lant Here  Hedges  was  the  party  appellant,  and  the 
notices  were  not  given  by  him.  Nor  does  the  22nd  section 
of  the  4  &  5  Will.  4,  c.  51,  alter  the  case :  the  substituted 
officer  may,  in  the  cases  there  provided  for,  continue  the 
proceedings,  but  he  must  do  so  by  giving  the  notices  in  the 
name  of  the  officer  who  exhibited  the  information.     With 
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1846.        respect  to  the  23rd  section,  it  appears  to  apply  throughout 
Rboina       to  the  case  mentioned  in  the  beginning  of  it,  viz.  where 
^    ^'  there  is  not  time  to  give  the  twenty  days'  notice  of  appeal 

before  the  next  sessions,  afler  the  giving  of  the  judgment 
by  the  justices.  [^Parke,  B. — It  says,  "  any  notice  of  ap- 
peal ; "  that  is  general.]  Then  it  should  be  given  in  the 
name  of  the  original  officer,  according  to  the  22nd  section. 
l^Parkcy  B. — All  the  formal  proceedings  go  on  in  the  name 
of  the  officer  by  whom  the  information  was  exhibited;  but 
the  case  may  be  in  fact  conducted  by  another  officer :  then 
the  act  goes  on  to  say,  that  any  notice  of  appeal  may  be 
given  by  that  officer.  Here  the  notices  themselves  shew 
that  this  is  a  proceeding  to  which  Hedges  is  a  party.  The 
notices  have  in  effect  been  given  in  his  name.] 

Pollock,  C.  B. — There  are  two  questions  submitted  for 
the  opinion  of  the  Court  in  this  case.  The  first  is, 
whether  the  notices  of  appeal  were  sufficient.  It  appears 
that  the  informer  was  absent;  Marks,  who  was  present,  and 
conducted  the  proceedings  on  behalf  of  the  excise,  being 
dissatisfied  with  tlie  judgment  of  the  magistrates,  gave  no- 
tice of  appeal,  signed  in  his  own  name,  adding  to  that,  that 
he  was  the  officer  of  tlie  excise  attending  and  conducting  the 
proceedings  in  this  case  on  the  part  of  the  commissioners  of 
excise,  and  stating  that  William  Hedges  felt  himself 
aggrieved  by  the  judgment.  And  the  notice  leaves  no  doubt 
what  were  the  proceedings  appealed  against,  because  it  says, 
^*  I  shall  appeal  and  do  appeal  to  the  general  Quarter  Ses- 
sions of  the  peace,  to  be  holden  next  after  the  expiration  of 
twenty  days  from  the  date  hereof,  in  and  for  the  borough 
of  Great  Yarmouth  and  county  of  Norfolk,  from  the  judg- 
ment given  this  day  by  William  Henry  Palmer  and  Wil- 
liam Yetts,  esquires,  being  two  of  her  Majesty's  justices  of 
the  peace  for  the  borough  of  Great  Yarmouth,  in  the  mat- 
ter of  an  information  exhibited  on  behalf  of  her  Majesty, 
as  well  as  for  himself,  by  one  William  Hedges,  officer  of 
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excise,  against  you,  for  the  recovery  of  the  penalty  of  £200."  1846. 
I  am  of  opinion,  that,  under  the  sections  referred  to  by  Mr.  Regina 
Wilde,  of  the  4  &  5  Will.  4,  c  51,  the  information  may  be  ^oodrow 
continued,  notwithstanding  the  absence  of  the  officer ;  and 
if  it  were  necessary  to  decide  that  the  notice  should  be  in 
fact  in  the  name  of  William  Hedges,  I  think  it  would  be 
sufficient  for  this  purpose :  but  I  think  the  23rd  section, 
containing  this  passage,  ^^  and  any  notice  of  appeal  shall 
be  given  by  any  officer  of  excise  who  shall  attend  and  con- 
duct the  proceedings,"  does  not  apply  merely  to  the  case 
where  there  are  not  twenty  days  between  the  time  of  judg- 
ment being  given  by  the  justices  and  the  next  Quarter 
Sessions  of  the  peace,  but  applies  to  all  cases  where  notice 
is  required  to  be  given.  I  am  therefore  of  opinion  that  the 
notices  in  this  case,  of  appeal  and  trial,  are  sufficient.  The 
notice  of  trial  is  by  Hedges  himself. 

Then  the  next  question  is,  whether  the  respondent  has 
been  guilty  of  the  offence  charged  in  the  information.  It 
appears  to  me,  that,  in  this  case,  it  being  within  the  personal 
knowledge  of  the  party  that  he  was  in  possession  of  the  to- 
bacco, (indeed,  a  man  can  hardly  be  said  to  be  in  possession 
of  anything  without  knowing  it),  it  is  not  necessary  that 
he  should  know  that  the  tobacco  was  adulterated;  for  rea- 
sons probably  very  sound,  and  not  applicable  to  this  case 
only,  but  to  many  other  branches  of  the  law,  persons  who 
deal  in  an  article  are  made  responsible  for  its  being  of  a 
certain  quality.  If  this  were  the  case  of  provisions,  or  of 
any  matter  that  affected  the  public  health,  it  would  not  be 
at  all  unreasonable  to  require  persons  dealing  in  them  to  be 
aware  of  their  character  and  quality,  and  to  be  responsible 
for  their  goodness,  whether  they  know  it  or  not; — they  are 
bound  to  take  care.  It  appears  to  me  that  the  section  re- 
ferred to,  which  creates  this  offence,  namely  the  3rd  section 
of  the  5  &  6  Vict.  c.  93,  applies  to  this  case,  whether  the 
party  knows  it  or  not.  The  section  pointed  out  by  my 
Brother  Rolfcy  in  the  course  of  the  argument^  strongly  con- 
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1846.        firms  that^  if  it  were  necessary  to  have  any  confirmation  in 
Rboina       addition  to  the  express  language  of  the  section  itself.     It 

W  D»ow  ™^y  ^  ^^^  *^**  '^  ^^^®  particular  instance  it  works  a  great 
hardship,  because  it  is  expressly  found,  I  may  take  it,  that 
the  magistrates,  who  in  the  first  instance  dismissed  the  in- 
formation, and  the  Court  of  Quarter  Sessions,  and  who 
decided  in  favour  of  the  defendant^  were  of  opinion  that  he 
personally  had  no  knowledge  of  this  violation  of  the  law. 
If  the  law  in  a  particular  case  works  any  hardship,  it  is 
either  for  the  legislature  to  alter  the  law,  or  for  the  exe- 
cutive department  of  this  branch  of  the  revenue  law  to  ab- 
stain from  calling  for  the  enforcement  of  the  statute.  But  if 
we  are  called  upon  to  put  our  construction  upon  it,  I  be- 
lieve we  are  all  of  opinion  that  the  due  construction  of  the 
3rd  &  4th  sections  is,  that  this  tobacco  was  forfeited,  and 
that  the  party  is  liable  to  the  penalty,  whether  he  is  or  is  not 
aware  that  the  commodity  has  been  adulterated  in  the  man- 
mer  in  which  this  turns  out  to  be.  In  reality,  a  prudent 
man  who  conducts  this  business,  will  take  care  to  guard 
against  the  injury  he  complains  of,  and  which  Mr.  CrompUm 
says  he  has  a  right  to  complain  of,  and  he  would  not  be  ex- 
posed to  it.  If  he  examines  the  article,  he  may  reject  it, 
and  not  keep  it  in  his  possession;  or  if  he  is  incompetent 
to  do  that,  he  may  take  a  guarantie  that  shall  render  the 
person  with  whom  he  is  dealing  responsible  for  all  the  con- 
sequences of  a  prosecution. 

There  was  another  point  made  by  Mr.  WUde^  upon  which 
I  abstain  from  ofiering  any  opinion.  I  should  be  very  sony 
unnecessarily  to  say,  that  this  Court  would  give  effect  to  a 
conviction,  where  there  had  been  notices  given  before  the 
magistrates,  but  where  really,  from  the  nature  of  the  notioes^ 
the  sessions  had  no  right  to  entertain  the  case  at  all.  It 
does  not  appear  to  me  to  be  necessary  to  remark  upon  that 
part  of  the  case.  I  think  the  notices  which  were  delivered 
are  suflScient  within  the  statute,  and  that  the  offence  against 
which  the  clause  of  the  act  is  directed  is  fully  brought  home 
to  the  defendant. 


\ 
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Parke,  B. — I  quite  agree  with  my  Lord  Chief  Baron         1846. 
in   everything  he  has  said  upon  this  subject.      I  hardly        r^^H^ 
think  it  necessary  to  add  a  word  to  what  he  has  said  as  to     «,    ^- 

,  .  .  .  WOODEOW. 

the  notices.  There  is  a  satisfactory  answer  given  to  the 
objection,  by  looking  at  the  two  sections  of  the  4  &  5  Will. 
4,  ss.  22,  23.  Those  sections  appear  to  me  to  give  a  full 
answer  to  the  objection.  As  to  the  notice  of  trial,  that  is 
strictly  according  to  the  original  act  upon  which  the  appeal 
was  brought.  With  respect  to  the  offence  itself,  I  have  not 
the  least  doubt  that  the  ordinary  grammatical  construction 
of  this  clause  is  the  true  one.  It  is  very  true  that  in  par- 
ticular instances  it  may  produce  miscliie^  because  an  inno- 
cent man  may  suffer  from  his  want  of  care  in  not  examining 
the  tobacco  he  has  received,  and  not  taking  a  warranty ; 
but  the  public  inconvenience  would  be  much  greater,  if  in 
every  case  the  officers  were  obliged  to  prove  knowledge. 
They  would  be  very  seldom  able  to  do  so.  The  legislature 
have  made  a  stringent  provision  for  the  purpose  of  protect- 
ing the  revenue,  and  have  used  very  plain  words.  If  a  man 
is  in  possession  of  an  article  as  the  defendant  was  in  this 
case,  and  that  article  falls  within  the  terms  mentioned  in 
the  statute,  there  is  no  question  but  that  the  offence  is 
proved.  If  there  is  any  hardship  in  the  case,  it  does  not 
rest  with  those  who  have  only  to  carry  the  law  into  effect 
to  remedy  it.  There  is  a  provision,  referred  to  by  my  Bro- 
ther Rolfe,  which  enables  the  commissioners  to  meet  such  a 
case.  I  have  not  the  least  doubt  that  the  defendant  has 
been  guilty  of  the  offence  described  in  the  3rd  section. 
With  respect  to  the  other  point  referred  to  by  the  Lord 
Chief  Baron,  as  to  whether  the  Quarter  Sessions  could  re- 
serve to  us  the  question  as  to  the  validity  of  these  notices, 
it  is  unnecessary  to  give  an  opinion  upon  it. 

Alderson,  B. — I  am  of  opinion  that  the  notices  are  quite 
sufficient  They  are  given  by  Marks,  as  the  officer  of  ex- 
cise conducting  the  case.     The  notice  states  that  it  relates 
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1846.  to  an  information  exhibited  by  Hedges  in  respect  of  himself 
Reoina  *^^  ^^^  ^^^  Queen,  and  it  states  that  Hedges  feels  himself 
aggrieved  by  the  decision.  Surely  these  things  put  tc^ther 
are  sufficient,  in  a  case,  too,  in  which  the  notices  are  not  to 
be  set  aside,  but  are  to  be  amended  in  all  matters  of  form. 
Marks  acts  under  the  provisions  of  the  act,  by  which  one 
officer  in  the  absence  of  another  is  empowered  to  act  for 
that  other  officer.  But  I  think  the  23rd  section  relieves  us 
from  any  difficulty  which  might  arise  upon  that.  The  no- 
tices are  therefore  quite  regular,  and  the  judgment  of  the 
Court  was  right  on  that  point. 

As  to  the  merits  of  the  case,  I  think  the  Court  was 
wrong;  because  the  words  of  the  act,  though  they  are  no 
doubt  very  stringent,  are  nevertheless  very  dear,  and  any 
retailer  of  tobacco  who  has  an  adulterated  article  in  his  poc)* 
session  is  liable  to  the  penalty.  I  cannot  say  that  this  man 
had  not  the  tobacco  in  his  possession,  because  he  clearly 
knew  it.  He  did  not  know  it  was  in  an  adulterated  state, 
but  he  knew  he  had  it  in  his  possession;  and  the  question  of 
"knowingly,"  it  appears  to  me,  is  involved  in  the  "word 
possession.  That  is,  a  man  has  not  in  hb  possession  that 
which  he  does  not  know  to  be  about  him.  I  am  not  in 
possession  of  anything  which  a  person  has  put  into  my 
stable  without  my  knowledge.  It  is  clear,  therefore,  that 
possession  includes  a  knowledge  of  the  facts  as  far  as  the 
possession  of  the  article  is  concerned. 

RoLFE,  B,,  concurred. 

Judgment  for  the  Crown. 
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Knight  v.  The  Marquis  of  Waterford.  May  7. 

1  Ills  was  an  action  of  debt,  on  the  stat.  2  &  3  Ed.  6,  A  prescription 

1  o    ^        1  11  1  /»    •  1  -Tk-t  .^    fo^  the  lord  of 

c.  13,  for  the  treble  value  of  tithes  not  set  out.     Flea,  ml  a  manor  to 
debet,  by  statute ;  on  which  issue  was  joined.  ^^c  inanor"^°^ 

At  the  trial,  before  Rolfe,  B.,  at  the  last  assizes  for  the  ^'^  *?^  ^"- 

^  .     ,       charged  from 

county  of  Northumberland,  it  appeared  that  the  plaintiff  tithe,  on  pay- 
was  the  rector  of  the  parish  of  Ford,  in  that  county,  and  rector  of  the 
the  defendant  was  the  lord  of  the  manor  of  Ford,  the  whole  5?4"o  j„'i"„°' 
of  which,  toj^ether  with  other  lands,  is  within  the  parish  of  and  compenaa- 

,  ,  tion  of  all 

Ford.    The  jury  found,  "  that  for  sixty  years  and  upwards  tithes  within 
the  defendant  and  his  predecessors  in  estate  had  held  and  f^^  ^^^  |q^  ^ 
enjoyed  the  manor  of  Ford  freed  and  discharged  from  tithe,  confi^c'^tion 

•^  -^  .       .         of  this  payment 

on  payment  to  the  rector  of  the  annual  sum  of  £40,  in  lieu  of£40,tohave, 

1  •  /»     n     •  1  •  1  •        1  t    1         ^^^  himself,  his 

and  compensation  oi  all  tithes  withm  the  manor;  and  that  heirs  or  assigns, 
it  was  part  of  the  same  custom,  that  the  lord,  in  considera-  ™™  of^limds " 
tion  of  this  payment  of  £40,  should  have,  for  himself  his  ^i^^i*>  ^     , 

f  •'  ^  ^     ^  manor,  a  tenth 

heirs  or  assigns,  from  the  occupiers  of  lands  within  the  of  all  titheable 
manor,  a  tenth  of  all  titheable  matters  within  the  said  manor.**  ^hg  manor,— is 
It  was  contended  on  the  part  of  the  plaintiff,  that  this  was  J^*  jn^l^  ^^ 
not  a  "modus,  exemption,  or  discharge"  within  the  mean-  eiemptionor 

discharge  from 

ing  of  the  Prescription  Act,  2  &  3  Will.  4,  c.  100.  The  tithes, '^within 
learned  Judge,  however,  was  of  opinion  that  the  right  or  ^j^^  JJ^2°1 3 
custom  proved  amounted  to  a  modus  within  the  meaning  of  ^iJf-  ^»  ^*  ^?^- 

^  ^  ^  ^  °  Qocre,  whe- 

the  act  of  Parliament,  and  directed  a  verdict  for  the  de-  ther  such  prc- 

^      .  scription  is 

tendant.  good  in  law. 

On  a  former  day  in  this  Term,  Watson  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  (a). 

The  SoUciior- General f  Sir  T.  Wilde,  Serjt.,  Knawksy  and 

(a)   The    rule    was   obtained      given,  and  the  argument  relating 
and  argued  upon  other  grounds      to  them  is  therefore  omitted, 
also,  on  which  no  judgment  was 
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^^^46^  Crompton  shewed  cause  (April  30). — The  prescription  in 
Knight  question,  which  may  be  considered  as  a  double  prescription, 
MarqoUof  ^^  ^  ^^  modus  decimandi,  or  exemption  from  or  discharge 
Watbrford.  from  tithes,"  within  the  meaning  of  Lord  TenterderCa  Act. 
The  first  branch  of  the  finding  of  the  jury,  if  it  stood  alone, 
would  clearly  constitute  a  good  modus,  and  afford  a  com- 
plete answer  to  the  claim  of  the  plaintiff;  and  the  right  of 
the  defendant  to  an  exemption,  as  against  the  parson,  is 
not  affected  by  the  circumstance,  that  he  himself,  under  the 
other  branch  of  the  prescription,  receives  the  tithes  in  kind 
from  the  occupiers  of  lands  within  the  manor.  It  is  neces- 
sary to  consider  what  is  the  legal  meaning  of  the  word 
"jwoc/m*"  generally,  and  what  of  the  word  "  titfies.^^  The  former 
is  a  word  the  import  of  which  is  perfectly  independent  of 
the  question  whether  the  land  itself  is  discharged  of  the 
tenths.  It  is  the  mode  whereby  the  church  is  satisfied  her 
daim  for  the  tenths; — the  '^ modus  decimandi^ — the  mode 
of  rendering  the  tenths  to  the  church.  There  is  no  defini- 
tion of  the  word  which  connects  it  with  the  discharge  of  the 
land  from  the  tenths.  Another  prevailing  fallacy  is  as  to 
the  use  of  the  word  "  tithes."  It  means  only  that  portion 
of  the  product  of  the  land  which  is  rendered  for  the  service 
of  religion.  When  severed  from  the  purposes  of  religion, 
its  character  is  altered ;  it  is  no  longer  tithes^  but  tenths ; 
no  longer  a  spirituality ;  and  therefore  it  is  said  that  a  lay* 
man  may  not  take  tithes,  but  he  may  take  tenths.  Now 
the  object  of  this  statute  is  to  shorten  the  period  of  pre- 
scription in  regard  to  every  mode  of  discharge  from,  the 
claim  of  the  church.  The  defendant's  case  is,  that  he  is  not 
bound  to  set  out  tithes  for  the  parson,  because  he  has  evi- 
dence of  a  bargain  whereby  the  parson  is  to  receive  a  pay- 
ment of  £40  annually  in  lieu  of  them.  That  is  the  modus 
decimandi  established  in  this  parish ;  and  it  is  a  good  modus 
as  against  the  parson,  although  tithes  in  kind  be  payable  by 
the  occupiers  of  the  land  to  some  other  person.  The  object 
of  the  statute,  as  shewn  in  the  preamble,  was  to  put  a  stop  to 
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the  expense  and  inconyenience  of  protracted  litigation  be-         1846. 
tween  the  parson  and  the  landowner ;  and  it  ought,  there-        Knioht 
fore,  to  receive  a  liberal  construction.   There  are,  moreover,      ,,*'•.     . 

Marqnis  of 

decided  cases,  in  which  prescriptions  like  the  present  have  Watsrfob^. 
been  described  and  sustained  as  moduses.  In  JPtffot  v. 
Heam  (a),  the  prescription  allied  was,  that  the  lord  of  the 
manor  of  Ovingham,  in  the  county  of  Northumberland,  and 
all  his  ancestors,  and  all  those  whose  &c  had  used,  from 
time  whereof  &c.,  to  pay  to  the  parson  of  Ovingham  and 
all  his  predecessors  £6  for  all  manner  of  tithes  growing 
within  the  said  parish ;  and  that,  by  reason  thereof,  he  and 
all  tliey  whose  &c.,  lords  of  the  said  manor,  had  used,  from 
time  whereof  &c,  to  have  decimam  garbam,  sive  decimum 
cumulum  garborum  sen  granorum,  of  all  his  tenants  within 
the  manor.  These  were  held  to  be  good  prescriptions;  and 
the  Court  said,  that  ^^  as  to  tlie  first,  they  considered  that  a 
modus  decimandi  by  the  lord,  for  himself  and  all  the  tenants 
of  his  manor,  to  bar  the  parson  from  demanding  tithes  in 
specie,  was  good,  for  it  might  have  a  lawful  beginning,  &c. ; 
and  as  to  the  second  prescription,  that  it  was  good  to  have 
the  tenth  shock,  for  he  hath  it  as  a  profit  k  prendre,  as  par- 
cel of  a  thing  appurtenant  to  his  manor,  and  not  as  tithes." 
That  case  is  precisely  like  the  present,  unless  the  word 
"  assigns"  in  the  present  prescription  be  held  to  make  a  dif- 
ference ;  which  cannot  be,  inasmuch  as  the  law  itself  woidd 
introduce  the  word  in  such  cases :  besides,  in  Pigot  v.  Symp" 
son  (i),  where  a  similar  prescription  was  pleaded,  the  de- 
fendant had  taken  the  title  to  the  tithes  by  assignment. 
The  case  of  Pigot  v.  Heam  was  confirmed  in  Dykes  v. 
Thompson  (c).  In  Phillips  v.  Prytherick  (d)  it  was  objected, 
that  no  lay  person  could  prescribe  for  tithes  on  his  own 


(a)  Cro.    EWz,  599  ;   Moore,  (c)  1   Eagle  &    Y.    092 ;    1 

483 ;  1  Eagle  &  Y.  136.  Wood's  Tithe  Cases,  513. 

(6)  Cro.  Eliz.  763;  1  Eagle  &  (d)  3  Eagle  &  Y.  1273. 
Y.  148. 
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1846.         estate,  and  it  was  said  that  in  Pigoty.  Sympson  the  lord  had 

Knight       prescribed  for  tithes  as  appurtenant  to  his  manor,  arising  on 

j^  *\     .     the  lands  of  other  i)ersons.    But  the  Chief  Baron  siud,  that 

Watbrfobd.    Pigot  v.  Sympson  was  not  the  first  decision  on  the  point ;  it 

had  been  before  determined  in  Pigot  v.  Heam ;  and  he  ex- 
pressed his  opinion  that  tithe  might  be  prescribed  for  as 
appurtenant  to  land,  as  well  as  to  a  manor,  and  that  on  that 
ground  the  prescription  might  be  good  in  law.  In  Cowper 
V.  Andrews  (a)  it  was  laid  down,  that  where  there  is  a  modus, 
the  money  has  become  the  tithes  and  may  be  recovered  in  the 
spiritual  court;  and  that  the  tithes  in  kind  are  for  ever 
extinguished  in  their  spiritual  nature,  and  are  become  a  leaf 
fee.  Here,  therefore,  the  tithes  have  ceased  to  exist  in  a 
spiritual  sense,  and,  legally  speaking,  there  is  no  tithe  pay- 
able in  kind  within  this  manor ;  and  the  church  being 
compensated  by  the  payment  of  this  yearly  sum,  under  cir- 
cumstances which  entitle  the  parson  to  receive,  and  bind 
the  lord  to  |)ay  it,  it  is  immaterial  whether  there  is  a  total 
discharge  of  the  land  or  not. 

Watson,  Addison,  and  Manisty,  in  support  of  the  rule 
(May  1). — This  clearly  is  not  a  "  modus  decimandi^  or  ex- 
emption or  discharge  from  tithes,"  within  the  meaning  of 
2  &  3  TVIU.  4,  c  100.  That  statute  was  not  intended  to 
apply  at  all  to  the  case  of  a  disputed  title  to  the  tithes,  but 
only  to  afford  relief  by  shortening  the  period  of  prescription 
in  cases  of  landowners  who  had  paid  something  in  lieu  of 
tithe  for  a  long  period,  or  had  been  entirely  exempt*  It 
can  only  apply  where  the  land  is  discharged  from  the  pay- 
ment of  tithes  in  kind.  The  party  entitled  to  the  modus  is 
the  party  entitled  to  the  tithes.  The  act  of  Parliament  apjdies 
only  where  a  claim  of  modus  decimandi  or  other  exemption 
exists  in  respect  of  the  land  on  which  the  tithes  arise.  Here 
there  is  a  render  of  tithes  in  kind,  although  to  another 

(a)  1  Eagle  &  Y.  240. 
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person  than  the  parson.     And  this  was  the  view  taken  of         1846. 
this  case  in  the  House  of  Lords,  on  the  appeal  from  the  de-       kn  o 
cree  of  Alderson,  B.,  in  equity  (a),  where  Lords  Cottenham  "- 

Marquis  of 

and  Campbell  evidently  considered  the  claim  of  the  defend-  WxTBaroRD. 
ant  not  as,  properly  speaking,  a  modus,  but  a  claim  of  title 
to  a  parcel  of  tithes,  as  against  the  parson  (i) ;  and  on  that 
distinction  the  House  reversed  the  decree,  on  the  ground 
that  a  court  of  equity  does  not  lend  its  assistance  in  a  case 
of  disputed  title  to  the  tithes.  Piffot  v.  Hearrii  and  the 
other  cases  which  have  been  cited,  only  shew  that  in  such  a 
case  as  this  the  lord  of  the  manor  may  recover  the  tithes 
in  kind  against  the  occupiers  of  the  land ; — the  tithes  have 
passed  from  the  parson  to  the  lord,  but  the  spirituality  re- 
mains notwithstanding.  It  is  erroneously  supposed  that 
there  are  two  prescriptions,  one  to  the  £40,  and  another  to 
the  tithes ;  it  is  one  entire  prescription,  and  must  be  so  con- 
sidered. According  to  the  report  in  Croke  of  the  case  of 
Pigot  V.  Hearriy  which  it  is  somewhat  difficult  to  understand, 
the  Court  appear  to  have  treated  the  two  parts  of  this  pre- 
scription as  distinct  and  separate  rights;  but  Lord  Coke^ 
who  argued  the  case  upon  the  second  argument,  puts  the 
decision  (c)  upon  a  different  ground,  and  treats  the  prescrip- 
tion as  giving  the  lord  a  title,  by  the  special  matter,  to  the 
tithes  as  such,  with  the  right  to  sue  for  them  in  the  spiritual 
court  And  the  same  view  is  taken  by  the  Court  in  Pigot 
V.  Sympson,  where  Gawdyy  J.,  said,  "  It  may  be  that  the 
parson,  before  time  of  memory,  granted  those  tithes  to  the 
lord  of  the  manor,  rendering  rent,  which  was  confirmed  by 
the  patron  and  ordinary ;  and  this,  being  before  time  of  me- 
mory, may  well  be  so  intended ;  quod  Lord  Popham  conces- 
sit, and  said,  that  that  was  the  principal  reason  of  the  judg- 
ment between  Pigot  and  Heam.^^  The  statute  must  surely 
be  taken  to  have  used  the  word  "  modus  "  according  to  the 

(o)  4  Y  &  C.  283.  (c)    BxBhop  of    JVinch4Sster's 

(b)  11  CI.  &  Fin.  653.  ca*«,2  Rep.  45. 
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1846.         Btrict  legal  definition  of  the  word,  and  that  is  wholly  inoon- 

Knight       «stent  with  the  fact  of  the  actual  render  or  payment  of 

^   ^'.  ^      tithes  in  kind     It  is  true,  that  in  Pigot  v.  Heam  it  is  <Mioe 

Watb&fobo.    called  by  the  Court  a  modus^  but  it  was  pleaded  as  a  /»v- 

§cription  in  a  que  estate.    And  if  it  be  such,  it  cannot  go  to 

the  assigns  of  the  i>arty  prescribing. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case,  which  was  heard  before 
my  Brothers  Parke,  Alderson,  Rolfe,  and  myself,  on  Thurs^ 
day  and  Friday  last,  the  principal  question  was  elaborately 
argued  by  the  learned  counsel  on  both  sides.  That  ques- 
tion was,  whether  the  prescription  or  right  under  which  the 
defendant  insisted  on  his  non-liabiUty  to  tithe  in  kind  to 
the  plaintiff,  the  rector,  was  "  a  modus,  exemption,  or  dis- 
charge" from  tithe,  under  the  2  &  3  Will.  4,  c.  100,  a.  2, 
and  rendered  valid  by  user  for  two  incumbencies  and  three 
years  of  a  third,  and  such  further  time  as  would  make  sixty 
years,  under  the  provisions  of  the  act.  We  are  all  of  opinion 
that  it  was  not  a  "  modus,  exemption,  or  discharge,"  and 
consequently  there  must  be  a  new  trial. 

The  jury  found,  that  the  defendant  and  his  ancestors  ha^y 
during  the  term  -mentioned  in  that  statute,  immediately 
preceding  the  commencement  of  the  suit,  held  and  enjoyed 
the  lands  in  respect  of  the  tithe  of  which  the  action  was 
brought,  freed  and  discharged  of  tithe,  by  reason  of  a  pay- 
ment by  the  lord  of  the  manor  of  Ford  of  an  annual  sum  of 
d£40,  payable  as  and  for  a  sum  payable  &c  from  time  im- 
memorial, in  lieu  and  compensation  of  all  manner  of  tithes 
within  the  said  manor ;  and  that  it  was  part  of  the  same 
custom,  that  the  lord,  in  consideration  of  the  payment  of 
j£40,  should  have,  to  him,  his  heirs  and  assigns,  a  tenth  of  all 
titheable  matters  in  the  said  manor,  or  any  part  thereof;  and 
it  is  upon  this  finding,  with  reference  to  which  the  opinion 
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of  my  Brother  Rolfe  was  given  at  the  trial,  that  a  question 
arises,  whether  it  be  within  the  statute  or  not.  The  right 
here  claimed,  if  it  has  existed  beyond  time  of  legal  memory, 
would  (subject  to  an  objection  which  will  be  afterwards 
noticed)  be  valid,  upon  the  principle  laid  down  in  the  cases 
of  Piffot  V.  Heam  (a),  Pigct  v.  Sympson  {b\  Phillips  v.  Pn/^ 
therick  (c),  and  Dykes  v.  T%mnpson  (rf) ;  and  though,  in  the 
first-mentioned  case,  Pigot  v.  Heam^  according  to  the  re- 
port in  Croke,  the  Court  appear  to  have  treated  the  pre- 
scription as  consisting  of  two  parts, — the  first,  a  modus  by 
the  lord,  for  himself  and  his  tenants,  to  bar  the  parson  from 
demanding  tithes  in  specie ;  and  the  second,  a  prescriptive 
right  in  the  lord  to  have  the  tenth  sheaf,  &c,  not  as  tithes, 
but  a  temporal  profit,  in  the  nature  of  a  rent-service,  from 
his  tenants, — yet  the  judges  of  the  court,  in  the  subsequent 
case  of  Pigot  v.  Sympson,  and  Lord  Cokeys  statement  in 
The  Bishop  of  Winchesters  case (e),  put  the  decision  upon 
a  different  ground,  and  treat  the  prescription  as  giving  the 
lord  a  title,  by  the  special  matter,  to  the  tithes  as  such,  as 
appurtenant  to  his  manor,  with  a  right  to  sue  for  them  in 
the  spiritual  court.  And  this  appears  to  us  to  be  the  true 
principle  of  tliese  decisions.  The  prescription  gives  a  title 
to  the  lord  to  the  tithes  themselves  arising  in  the  manor, 
and  the  annual  payment  to  the  rector  is  the  perpetual  or 
"  prescriptive  rent "  (as  it  is  termed  in  Dykes  v.  Thompson) 
given  as  the  price  or  compensation  for  the  parcel  of  tithes ; 
and  this  view  of  the  case  was  evidently  taken  by  the  House 
of  Lords,  on  the  appeal  from  the  decree  of  my  Brother 
Aldersony  (reported  11th  Clark  &  Finnelly),  their  lordships 
having  treated  the  claim  of  the  defendant,  not  as,  properly 
speaking,  a  modus,  but  a  claim  of  title  to  a  parcel  of  tithes 
as  against  the  parson ;  and  therefore  they  reversed  the  de- 


1846. 
Knight 

V. 

Marqtiisof 

WiLTB&FORD. 


(a)    Cro.   Eliz.  599 ;   Moore, 
483. 

{b)  Cro.  Eliz.  763. 


(c)  3  E.  &  Y.  1273. 
{d)  1  E.  &  Y.  692. 
(«)  2  Rep.  42  b. 
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cree,  a  court  of  equity  not  lending  its  assistance  in  such  a 
case  of  disputed  title  to  the  tithes. 

This  being,  therefore,  a  prescriptive  title  to  a  parcel  of 
tithes,  and  the  immemorial  payment  a  prescriptive  rent  for 
them,  the  statute  appears  to  all  oi*  us  not  to  apply. 

The  pension  is  not  a  modus,  according  to  the  legal  defini- 
tion of  that  term,  {De  modo  decimandiy  13  Kep.  12);  it  is 
not  given  in  satisfaction  of  tithes,  for  the  occupier  has 
always  been  liable  to  pay  tithes,  and  has  paid  them,  either 
by  render  or  retainer,  though  not  to  the  rector.  A  modus 
and  a  liability  to  pay  titlie  in  kind  for  the  same  land  cannot 
co-exist, — they  are  absolutely  inconsistent.  Nor  do  we 
think  that  this  is  a  ^^  modus  "  in  the  sense  of  that  term  as 
used  in  the  act,  for  we  see  no  reason  to  believe  that  the 
framer  of  the  statute  used  it  in  any  other  than  its  proper 
sense ;  and  this  appears  by  sect.  1,  which  provides,  that  if 
a  modus  has  been  paid  for  thirty  years,  it  may  be  defeat- 
ed by  shewing  tlie  payment  of  tithes  in  kind,  that  is,  the 
payment  to  any  one;  and  the  word  must  be  used  in  the 
same  sense  in  the  subsequent  part  of  the  clause ;  so  that  a 
modus,  in  the  sense  given  by  the  act,  is  as  inconsistent  with 
the  render  of  tithe,  as  it  is  according  to  its  proper  l^al 
acceptation ;  and  it  is  clear  that  it  is  not  an  "  exemption  or 
discharge,"  the  lands  from  wliich  the  tithe  is  claimed  in  this 
suit  being  liable  to  the  payment  of  tithes,  according  to  the 
alleged  prescription. 

In  truth,  this  is  a  contest  between  the  rector  and  the 
lord  as  to  the  title  to  a  parcel  of  tithes,  admitted  to  be  due 
from  the  occupier  to  some  one.  The  statute  never  was  meant 
to  apply  to  disputed  titles  to  the  ownership  of  tithes,  or  to 
make  a  bad  title  to  a  parcel  of  tithes  good.  It  was  enacted 
in  ease  of  the  occupier,  who  had  not  paid  tithe  in  kind  at  all, 
but  been  totjilly  exempt,  or  had  paid  something  in  lieu  of  it 
for  a  long  period ;  and  relief  is  given  by  shortening  the  time 
of  prescription,  and  thus  facilitating  the  proof  of  his  title  to 
exemption,  or  to  pay  the  tithe  otherwise  than  in  kind. 


i 
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We  all,  therefore,  think  there  must  be  a  new  trial ;  when         1846. 
the  question  to  be  decided,  on  the  whole  evidence,  will  be,       ^""''     ' 
whether  the  payment  of  i640  a  year  was  immemorial  or  ^-^ 

not.     If  it  should  be  proved  to  be  such,  the  question  will    Watbrford. 
arise,  whether  the  prescription  for  the  lord  and  his  assigns 
to  take  the  tithes  be  good, — a  point  which  has  not  been 
fully  argued,  and  upon  which  we  do  not  feel  called  on  to 
give  any  opinion  in  the  present  stage  of  the  proceedings. 

Kule  absolute. 


Dixon  v.  Sleddon.  Ma^T, 

■I- HE  defendant  in  this  case,  who  resided  at  Stockport,  The  "Order of 
being  indebted  to  the  Liverpool  Borough  Bank,  (of  which  12th  June, 
the  plaintiff  is  one  of  the  public  officers),  in  the  sum  of  i^^'vol°l4 
iE;i445,  he  was  served  by  the  Banking  Company  with  a  p-  335,  is  not  a 

,  ,     rale  of  court, 

notice,  under  the  stat  1   &  2  Vict  c.  110,  s.  8,  of  their  bat  a  mere 
intention  to  sue  out  a  fiat  in  bankruptcy  against  him  at  the  Segai^cc of 
end  of  twenty-one  days.     He  thereupon  made  an  offer  to  *^®  jadgc«  at 

•^  •' ^  ^  chambers ;  and, 

pay  j6300  of  the  debt  in  the  course  of  a  few  days,  and  to  therefore, 

give  a  cognovit  for  the  residue.     By  the  direction  of  the  order  for  judg- 

attornies  of  the  Banking  Company,  he  called  on  an  attorney  ^^|ned  oTk 

of  the  name  of  Reddish,  at  Stockport,  to  sign  the  cognovit;  '^ttwj  «>n- 

tent,  signed  by 

and  being  informed  by  him  that  he  must  have  an  attorney  a  defendant, 
to  attest  the  execution  of  it  on  his  behalf,  he  chose  Mr.  a^  attorney 
Reddish  for  that  purpose,  and  in  his  presence  signed  the  J^c  pLindff°'^ 
followins:  document,  the  execution  of  which  was  attested  t^«  ^^^  re- 

fused  to  set 

by  Mr.  Reddish,  conformably  to  the   stat.  1   &  2  Vict,  aside  the  order 

c    110    8    9—  andjadgment 

c.  1  iu,  B.  9  .  Signed  thereon. 

*^  Between  William  Dixon,  one  of  the  public  officers  of 
certain  persons  united  in  co-partnership  for  the  purpose  of 
carrying  on  the  trade  and  business  of  bankers  in  England, 
according  to  the  statute  in  such  case  made  and  provided. 
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1846.  called  the  ^  Liyerpool  Borough  Bank,'  plaintiff^  and  Thonuu 
SleddoD,  defendant  I,  the  above-named  Thomas  Sleddon, 
hereby  consent  to  an  order  for  immediate  final  judgment  for 
the  sum  of  £300,  besides  the  plaintiff's  costs  of  suit,  to  be 
taxed  as  between  attorney  and  client,  and  that  the  plaintiff 
may  at  any  time  after  such  judgment  sue  out  execution,  and 
kvy  the  sum  of  JE1445  (being  the  debt  in  this  action), 
together  ¥nth  interest  thereon  at  the  rate  of  £5  per  cent, 
per  annum,  from  the  29th  of  January,  1846,  until  pay- 
ment, and  the  costs  aforesaid ;  together  with  the  costs  of 
execution,  poundage,  sheriff's  and  officer's  fees,  and  all 
other  subsequent  incidental  expenses,  whether  by  fieri  fadas 
or  capias  ad  satisfaciendum ;  and  I  consent  that  it  shall  be 
part  of  the  terms  of  such  order,  that  it  shall  not  at  any  time 
or  in  any  event  be  necessary,  previous  to  issuing  the  said 
execution,  to  revive  the  said  judgment,  or  to  sue  out  or 
execute  any  writ  of  scire  facias.  And  I  hereby  waive 
service  upon  mc  of  any  notice  of  taxation  of  ooatB,  and  of 
the  copy  of  the  order  to  be  drawn  up  on  this  my  oonsent 
Dated  this  30th  day  of  January,  1846." 

A  judge's  order  for  signing  judgment,  founded  on  this 
consent,  was  accordingly  obtained,  and  judgment  was  agned 
thereon.  The  defendant  paid  only  £150  out  of  the  £300, 
and  the  plaintiff  then  issued  execution  for  the  whole  amount 
of  the  original  debt. 

Jervis  had  obtained  a  rule  to  shew  cause  why  the  judge  f 
order,  the  judgment  signed  thereon,  and  all  subsequent  pro- 
ceedings should  not  be  set  aside,  on  the  ground  that  the 
effect  of  the  rule  of  the  judges,  promulgated  on  the  12th  of 
June,  1845  (a),  was  to  place  consents  of  this  nature  on  the 
same  footing,  with  re8f>ect  to  their  attestations,  as  wanantB 
of  attorney  and  cognovits ;  and  therefore,  as  l^^^»ft  was 
substantially  the  attorney  acting  for  the  Banking  Caaipasf 

(a)  14  M.  &  W.  336. 
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in  the  preparation  of  the  document,  he  was  incompetent  to         1846. 
attest  it  on  the  part  of  the  defendant : — or,  at  all  events, 
why  the  amount  levied  under  the  execution  should  not  be 
reduced  by  the  .£150  which  had  been  before  paid. 

Martin  (with  whom  was  Crompton)  now  shewed  cause. 
— The  document  signed  by  the  defendant,  being  nothing 
more  than  a  consent  to  a  judge's  order,  does  not  come  with- 
in the  enactment  of  the  1  &  2  Vict  c.  110,  s.  9 :  Baker  v. 
Flower  (a).  And  with  respect  to  the  "  Order  of  the  Judges," 
dated  12th  June,  1845,  and  promulgated  in  the  reports  of 
this  Court,  that  is  not  a  rule  of  court,  nor  binding  upon  the 
parties,  nor  upon  the  judge  at  chambers,  unless  he  thinks 
fit  so  to  exercise  his  discretion.  It  was  a  mere  regulation, 
drawn  up  by  some  of  the  judges,  to  guide  the  discretion  of 
the  judges  at  chambers  in  these  cases ;  but  it  is  no  part  of 
the  law  of  the  land,  nor  a  rule  of  court,  nor  can  it  be  judi- 
cially noticed  without  proof.  [They  then  argued,  that  even 
if  this  document  must  be  attested  in  the  same  manner  as 
a  cognovit,  the  attestation  was  good;  for  Reddish  was  not 
the  plaintiff's  attorney,  but  a  mere  correspondent,  to  whom 
the  paper  was  sent  to  get  it  executed,  the  defendant 
residing  at  Stockport,  and  who  acted  for  the  defendant  at 
his  own  express  request.] 

Jervis  and  Bumie,  contriL — The  order  of  the  judges  is 
equivalent  to  a  rule  of  court.  It  seems  to  have  been  handed 
by  the  Bench  to  the  reporters,  to  be  published  by  them  for 
the  information  of  the  profession.  [^Rolfey  B. — ^The  judges 
requested  three  of  their  body  to  consider  how  this  matter 
might  be  best  regulated,  and  they  produced  that  order.]  It  is 
therefore  in  the  nature  of  a  rule  of  court.  And  its  terms 
are  the  same  in  effect  as  those  of  the  stat.  1  &  2  Vict,  c  1 10, 
8.  9,  and  it  should  therefore  receive  the  same  construction. 

(a)  8  M.  &  W.  671. 
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IB46,         N0W9  upon  the  statute,  it  has  been  decided  that  the  attor- 
Dixon"       ^^y  ^^^  *^^  plaintiff  cannot  attest  the  defendant's  execution 

V'  of  a  cognovit  or  warrant  of  attorney;  and  that  the  same 

Sledoon.  , 

rule  applies  to  the  agent  of  the  plaintiff's  attorney :  Mason 

V.  Kiddle  (a),  Pryor  v.  Swayne  (b),    [Parke^  B. — But  for  the 

case  of  Mason  v.  Kiddle,  I  should  have  doubted  whether  a 

mere  agent  such  as  this  could  in  any  sense  have  been  deemed 

the  attorney  of  the  plaintiff.]     If  that  case  be  good  law, 

this  document  was  not  properly  executed ;  and  if  so,  the 

order  made  on  the  production  of  it,  professing  as  it  does  to 

comply  in  terms  with  the  statute  and  with  the  rule,  ought 

to  be  set  aside.     Unless  the  judge  had  believed,  from  the 

terms  of  the  attestation,  that  the  rule  had  been  complied 

with,  he  would  not  have  made  the  order. 

Parke,  B. — The  order  which  has  been  referred  to  cer- 
tainly is  not  a  rule  of  court.  There  was  some  doubt  among 
the  judges  whether  orders  for  judgment  ought  to  be  made  on 
consents  of  this  kind,  but  it  was  thought  advisable  to  sanction 
them,  as  in  many  cases  they  might  prove  a  great  saving  to 
defendants ;  and  thereupon  the  order  in  question  was  drawn 
up  by  myself  and  my  Brothers  PVightman  and  Erlcy  and 
posted  up  at  chambers.  It  is  not  a  rule  of  court,  but  merely 
a  regulation  amongst  ourselves,  to  govern  us  in  the  exerdse 
of  our  discretion  in  making  those  orders  at  chambers.  Here 
the  consent  \\  as  drawn  up  by  an  attorney  in  the  country 
who  may  have  known  nothing  of  this  regulation.  If  it  had 
been  a  rule  of  court,  it  would  have  been  his  duty  to  have 
known  of  it. 

KoLFE,  B.,  and  Parke,  B.,  concurred. 

Rule  absolute  to  return  the  J6150  improperly 
levied,  with  costs  as  to  that  sum;  discharged 
as  to  the  residue. 

(a)  5  M.  &  W.  613.  {b)  2  D.  &  L.  37. 
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Doe  d,  Lloyd  and  Others  v.  Roe.  May  7. 

I  HIS  was  an  action  of  ejectment,  brought  by  the  plain-  Where  two 
tiffs  ad  the  co-heirs  of  a  Mrs.  Ann  Jones,  who  died  in-  yered  separate 
testate,  to  recover   certain   houses,   &c.  in   the  town  of  ^TOtoentMich 
Llanrwst,  in  Denbighshire.     The  notice  at  the  foot  of  the  claiming  to  de- 

^  ,  ,  ,  fend  as  land- 

declaration  stated  the  premises  to  be  in  the  possession  of  lord,  the  one 

Samuel  Moulsdale,  Moses  Jones,  and  several  others.    Copies  the  premiaes 

of  the  declaration  and  notice  having  been  served  on  the  ^^*^j^*^* 

several  persons  in  possession,  an  agreement  for  a  consent  other  for  a  part 

rule  was  delivered  to  the  attorneys  for  the  lessors  of  the  fically  named  in 

plaintiff,  on  behalf  of  WiUiam  Hall  and  Hannah  his  wife,  S^em'tTt^r 

who  were  thereby  made  defendants  as  landlords  for  the  t*»e  Court 

•'^  ^         ^  ^  ordered  the 

whole  of  the  premises  comprised  in  the  declaration.    A  few  consent  rules  to 

days  afterwards,  another  agreement  for  a  consent  rule  was  confining  them^ 

delivered  to  the  attorneys  for  the  lessors  of  the  plaintiff,  on  "^^^^^^ 

behalf  of  Samuel  Moulsdale,  who  was  thereby  made  de-  ***«  premises  as 

...  were  really  in 

fendant,  as  landlord  for  certain  premises  specifically  men-  the  occupation 

tioned  in  the  rule,  being  the  whole  of  the  premises  claimed  orSstraanL. 

in  the  ejectment,  except  a  house  and  shop  in  the  occupation 

of  Moses  Jones.     The  usual  landlord's  rules,  and  pleas  of 

not  guilty,  were  also  delivered.     It  appeared  that  Moses 

Jones  also  occupied  under  Moulsdale  an  outhouse,  to  which 

the  lessors  of  the  plaintiff  made  no  claim. 

In  this  state  of  the  cause,  J.  Brawn,  for  the  lessors  of  the 
plaintiff,  obtained  a  rule,  calling  upon  Samuel  Moulsdale, 
and  William  and  Hannah  Hall,  to  shew  cause  why  the 
consent  and  landlord's  rules  should  not  respectively  be 
amended,  by  confining  the  same  to  such  parts  of  the  pre- 
mises in  the  declaration  mentioned,  as  were  really  in  the 
respective  occupations  of  the  said  Samuel  Moulsdale,  and 
William  and  Hannah  Hall,  or  their  actual  tenants;  and 
why  the  said  Samuel  Moulsdale,  and  William  and  Hannah 
Hall,  should  not  pay  the  costs  of  this  application. 

VOL.  XV.  GO  M.  w. 


Bos. 
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1846.  Jervis  and  Welsby  now  shewed  cause,  and  contended,  that 

the  case  was  analogous  to  the  old  practice  of  including  dif- 
ferent landlords  in  the  same  consent  rule;  and  that  there 
could  be  no  objection  in  law  to  both  these  parties  defending, 
on  separate  titles,  for  the  whole  or  for  the  same  parts  of  the 
premises,  if  they  thought  fit.  The  plea  of  not  guilty  in 
ejectment  had  now  been  held  to  be  partible;  and  the  lesaon 
of  the  plaintiff  would  have  their  costs  against  one  or  the 
other  of  the  parties  in  respect  of  such  part  of  the  premiaei 
as  they  did  not  prove  title  to. 

Per  Cdriam. — These  parties  do  not  concur  in  disputing 
the  plaintiff's  claim  under  the  same  title;  they  are  at 
variance  between  themselves,  and  cannot  both  be  landlords 
of  the  same  premises.  The  rules  ought»  therefcHne,  to  be 
amended,  by  confining  them  to  such  parts  of  the  jHemises 
as  each  party  really  defends  for. 

The  rule  was  thereupon  ordered  to  be  made  abaolote, 
without  costs,  to  amend  the  consent  rule  deliveied  by 
Moulsdale,  by  striking  out  of  it  the  name  of  Moses  Jcmes; 
and  to  amend  the  consent  rule  delivered  by  Hall  and  wife, 
by  confining  the  same  to  the  house  and  shop  occupied  by 
Moses  Jones;  the  lessors  of  the  plaintiff  undertakii^  to 
deliver  to  Moulsdale  a  particular  of  the  premises  sought  to 
be  recovered,  which  should  exclude  the  outhouse  held  under 
him  by  Moses  Jones. 

Bule  acoordingly. 


This 
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Lambe  V.  Smythe.  w-    g 

was  an  action  of  debt,  to  recover  from  the  defend-  In  an  affidavit 
ant,  as  one  of  the  directors  of  the  "  Trinidad  Great  Eastern  of  a  plea  in 
andSouth  Western  Kailway  Company,"  the  sum  of  £13,  J^e^on^oufdcr 
for  advertisements  inserted  in  the  **  Sunday  Times  "  news-  otA.^Ba,  dc- 

fendanti  hia  re- 
paper.    The  defendant  pleaded  in  abatement  the  non-joinder  sidence  was  de- 

of  several  co-contractors.     In  the  affidavit  of  verification,  ft  43^  Lowndea- 
the  residence  of  one  of  them.  Sir  George  Rich,  was  stated  ■*reet»^%»^e- 

^^  SQuare*       ix 

to  be  "  43,  Lowndes-street,  Belgrave-square."  appeared  that 

he  was  residing 
there  at  the 

Lushy  for  the  plaintiflP,  had  obtained  a  rule  to  shew  cause  mcnccment^r" 
why  the  plea  should  not  be  set  aside,  on  an  affidavit  stating,  ^^.  ■?^^»  *"** 

,  .  "***  since  gone 

that,  at  the  time  of  the  commencement  of  the  suit.   Sir  abroad;  that 
George  Rich  was  not  living  at  43,  Lowndes-street,  but  had  fdmiture  were 
some  time  before  left  it  and  gone  abroad;  and  that  the  end^^J^Jto 
house.  No.  43,Lowndes-street,  was  the  property  of  Colonel  i®*  *^®  '*?'"® 

,  1  furnished  for  a 

Austin,  and  then  m  the  care  of  a  person  who  was  endea-  few  months, 

.     1  X  'x  VLDta  his  return 

VOUnng  to  let  it  from  abroad ; 

Affidavits  were  filed  in  answer,  from  which  it  appeared  *°^  *^'  B.  was 

A  1  oocupying  it  as 

that   the  house  and  furniture  were  the  property  of  Sir  his  friend  and 
George  Rich,  who  was  in  fact  residing  there  at  the  time  of  that  this  was  a 
the  commencement  of  the  suit,  but  had  since  gone  abroad  gcriptionof  A.'s 
for  the  benefit  of  his  health,  and  was  endeavouring  to  let  "Mjdence,  with- 

^       ^  ^  in  the  Stat.  3  & 

the  house  furnished  for  a  few  months,  until  his  return,  and  4  Will.  4,  c.  42, 

s   8 

that  Col.  Austin  was  occupying  it  merely  asthe  friend  and    '  xie  "  reri- 
guest  of  Sir  George  Rich.     On  the  6th  of  May,  ^„td'in'tt!lt 

Statute  means 
the  domicile  or 

Jervis  shewed  cause  against  the  rule,  and  contended,  that  home  of  the 
the  affidavit  stated  with  **  convenient  certainty,"  within  the  ^    ^* 
meaning  of  the  3  &  4  Will.  4,  c.  42,  s.  8,  the  residence  of 
Sir  George  Rich,  and  that  no  other  place  of  residence  could, 
under  the  circumstances,  properly  be  given. 

Lushy  contra,  insisted  that  the  affidavit  ought  to  indicate 

o  Q  2 
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1846.  some  plaoe  where  the  party  might  be  foond  by  the  pfaun- 
tiflf  to  ascertain  the  trath  of  the  plea ;  and  that  here  it  did 
not  clearly  appear  that  Sir  George  Rich  had  any  intention 
of  returning  to  thie  house  as  a  place  of  resideDoe. 

The  Court  took  time  to  look  into  the  aflUavitBy  and  now 

P01XOCK9  C.  B.,  said : — We  are  all  of  ofunicm  that  the 
leadenoe  here  stated  was  the  true  leadenoe  of  Sr  Geoige 
Hich,  within  the  meaning  of  the  statute,  which  requires  it 
to  be  stated  on  affidavit  to  Terify  a  [dea  in  abatement 
Although  he  was  not  living  there  at  the  time,  the  house 
and  furniture  were  lus ;  and,  under  the  circumstances,  the 
statute  has  been  sufficiently  complied  with.  The  residaioe 
mentioned  in  the  statute  must  be  read  in  the  senae  of  a 
man's  home.  The  rule  will  therefore  be  discharged,  but 
without  costs. 

Parke,  B. — It  means  dmtdcile  or  home;  and  this  boose 
certainly  appears  to  have  been  Sir  Geoige  Bich^a  home. 

Platt,  B. — I  was  at  first  led,  by  the  language  of  the  act 
of  Parliament,  to  a  contrary  opinion ;  but,  on  lookii^  at 
the  cases  which  were  decided  before  the  paaaing  of  that  ad^ 
namely,  Newton  t.  Verbecht{a\  and  Taylor  t.  HarruomQi), 
I  agree  with  the  rest  of  the  Court.  The  statute  intended 
to  enjoin  that  to  be  done,  which  the  Courts  before  directed 
to  be  done. 

Rule  discharged. 

(a)  I  Y.  &  J.  257.  W  4  B.  &  Aid.  93. 


EASTER  TERM,   9  VICT. 


435 


1846. 


O'Brien  v,  Clement. 

X  HIS  was  an  action  for  an  alleged  libel,  published  in  the 
"Bell's  Life  in  London"  newspaper.  The  defendant  had 
obtained  a  judge's  order  for  pleading  several  matters ;  viz. 
first,  not  guilty ;  secondly,  a  justification  as  to  a  part  of  the 
libel ;  and  thirdly,  a  special  plea  of  an  apology,  and  pay- 
ment of  money  into  court,  under  the  stat  6  &  7  Vict*  c. 
96,  8.  2  {a). 

Lush  having  obtained  a  rule  to  shew  cause  why  the  order 
and  rule  of  Court  drawn  up  thereon  should  not  be  amended, 
on  the  ground  that  the  special  plea  given  by  the  statute 
ought  not  to  be  allowed  to  be  pleaded  to  a  cause  of  action 
which  was  covered  by  the  general  issue — 


May  8, 

In  an  action  for 
a  libel  published 
in  a  newspaper, 
the  special  plea 
of  apology  and 
payment  into 
Court,  given  by 
the  Stat.  6  &  7 
Vict  c.  96, 8.  2, 
cannot  be  plead- 
ed along  with 
not  g^ty  to 
the  same  part 
of  the  decianu 
tion* 


(a)  Which  enacts, "  that,  in  an 
action  for  libel  contained  in  any 
pablic  newspaper  or  other  period- 
ical publication,  it  shall  be  com- 
petent to  the  defendant  to  plead 
that  such  libel  was  inserted  in 
such  newspaper  or  other  periodi- 
cal publication,  without  actual 
malice,  and  without  gross  negli- 
gence, and  that  before  the  com- 
mencement of  the  action,  or  at 
the  earliest  opportunity  after- 
wards, he  inserted  in  such  news- 
paper or  other  periodical  publica- 
tion, a  full  apology  for  such  libel ; 
or,  if  the  newspaper  or  periodical 
publication  in  which  the  said 
libel  appeared,  should  be  ordi- 
narily published  at  intervals  ex- 
ceeding one  week,  had  offered 
to  publish  the  said  apology  in 
any  newspaper  or  periodical  pub- 
lication, to  be  selected  by  the 
plaintiff  in  such  action ; — that 
every  such  defendant  shall,  upon 
filing  such  plea,  be  at  liberty  to 


pay  into  court  a  sum  of  money, 
by  way  of  amends,  for  the  injury 
sustained  by  the  publication  of 
such  libel;  and  such  payment 
into  court  shall  be  of  the  same 
effect,  and  be  available  in  the 
same  manner  and  to  the  same 
extent,  and  be  subject  to  the 
same  rules  and  regulations  as  to 
the  payment  of  costs  and  the  form 
of  pleading,  except  so  far  as  re- 
gards the  pleading  of  the  addi- 
tional £Gu;ts  hereinbefore  required 
to  be  pleaded  by  such  defendant, 
as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  ac- 
tions in  which  it  is  lawful  to  pay 
money  into  court  under  an  act 
of  the  3  &  4  Will.  4,  intituled 
^  An  act  for  the  further  amend- 
ment of  the  law  and  the  better 
advancement  of  justice ;'  and  that 
to  such  plea  to  such  action  it 
shall  be  competent  to  the  plaintiff 
to  reply  generally,  denying  the 
whole  of  such  plea." 
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Jervis  and  C.  Clark  now  shewed  cause. — These  pleas  are 
not  inconsistent.  This  statute  gives  to  defendants  in  libd  a 
form  of  special  pica  before  unknown.  It  conosts  of  seyenl 
parts ;  first,  the  statement  that  the  libel  was  inserted  in  the 
paper  without  actual  malice  or  gross  n^ligence;  seooodlj, 
that  the  defendant  aflerwaids  published  a  Aill  apology; 
thirdly,  the  payment  into  court  of  amends :  and  the  genend 
effect  of  the  defence  is,  to  shew  that  the  libel  oomidained  of 
was  not  published  maliciously, — which  is  the  essence  of  the 
action.  The  pajrment  into  court  under  the  stat.  3  &  4 
WilL  4,  c.  42,  8.  21,  and  the  rule  of  Trin.  T.  1  Vict,  is  of 
a  yerj  different  nature.  In  all  the  cases  there  provided  for, 
the  right  of  action  is  complete  on  proof  of  some  act  done; 
but  in  cases  of  libel  the  jury  have  also  to  consider  whether 
the  act  done — the  publication  of  the  libellous  matter — ^was 
malicious,  and  are  to  be  satisfied  of  a  bad  intention  on  bdalf 
of  the  defendant.  This  plea  of  payment  into  Conrt>  there- 
fore, as  it  does  not  admit  a  malicious  publication^  may  stand 
with  the  general  issue.  Tender  of  amends  to  a  juatioe  or 
other  oflScer  is  pleadable  together  with  not  guilty. 

Lushy  contra,  was  stopped  by  the  Court. 

Parke,  B. — It  seems  to  me  that  we  ought  not  to  aDow 
this  special  plea  together  with  the  general  issue ;  for  if  we 
were,  and  the  verdict  for  the  general  issue  should  be  for  the 
defendant,  there  would  be  a  difiSculty  as  to  the  jnd^meot 
What  would  become  of  the  damages  paid  into  Court?  be> 
cause  the  special  plea  would  shew  on  the  record  a  cause  of 
action  in  respect  of  which  the  plaintiff  ought  to  recover 
them.  In  assumpsit,  you  cannot  plead  non-aasnmpat  and 
a  plea  of  tender  together.  It  is  true,  that  in  an  acdoo 
against  a  justice  of  the  peace,  he  may  plead  not  guilty 
and  also  a  tender  of  amends ;  but  the  reason  is,  that  iSbtat 
the  tender  does  not  admit  a  debt.  If  the  {daintiff  refuses 
the  sum  tendered  as  amends,  he  has  no  remedy  fi>r  it  afier- 


V. 
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wards ;  so  that  there  the  pleas  are  not  inconsistent  The  1846. 
plea  of  tender  of  amends  is  not  in  denial  of  the  cause  of  O'Brien 
action,  but  shews  an  act  done  before  action  which  bars  the 
remedy.  The  plaintiff  must  elect  whether  he  will  accept 
the  amends  offered,  and  if  he  refuses,  it  is  his  own  fault  if 
he  is  barred.  The  only  respect  in  which  payment  of  money 
into  court  under  this  statute  differs  from  a  payment  into 
court  in  cases  under  the  new  iiiles,  is  that  those  rules  give 
a  gejtercd  plea,  applicable  to  all  cases  except  such  as  are 
therein  specified ;  whereas  this  statute  makes  that  general 
form  insufficient,  in  cases  to  which  the  statute  applies ;  and 
if  you  pay  money  into  court  under  it,  you  must  bring  your 
case  within  the  description  of  libel  to  which  it  refers.  The 
intention  plainly  was  to  extend  to  certain  actions  of  libel 
the  benefit  of  the  plea  of  payment  of  money  into  court,  as  it 
existed  in  other  forms  of  action.  I  ought  to  observe,  how- 
ever, that  Mr.  Clark  is  mistaken  in  saying,  that  no  action 
for  libel  can  be  maintained  without  proof  of  a  malicious  in- 
tention. Everything  printed  or  written,  which  reflects  on 
the  character  of  another,  and  is  published  without  lawful 
justification  or  excuse,  is  a  libel,  whatever  the  intention  may 
have  been ;  and  under  the  general  issue  the  defendant  may 
deny  the  publication  of  the  alleged  libel,  or  shew  that  it 
was  not  of  an  injurious  nature,  or  shew  that  it  was  published 
on  some  lawful  occasion. 

The  rule  will  therefore  be  absolute  to  amend  the  order 
and  rule  of  Court,  by  confining  the  general  issue  to  such 
part  of  the  declaration  as  the  plea  of  payment  into  court 
does  not  apply  to. 

BoLFB,  B.,  and  Platt,  B.,  concurred. 

Bule  absolute  accordingly. 
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'Where  a  tenant 
payi  property 
tax  asflCttedon 
the  premises, 
and  omits  to 
deduct  it  in  his 
next  payment 
of  rent,  he  can- 
not afterwards 
reooTcr  the 
amoontas 
MoacyjMul  to 
the  use  of  the 
kmdlonl. 


CuMMiNQ  V.  Bedborouoh  (a). 

Assumpsit.  The  first  count  of  the  declaration  was 
framed  upon  a  special  agreement,  whereby  the  defendant, 
as  it  was  alleged^  in  consideration  that  the  plaintiff  would 
surrender  to  him  a  term  of  years  in  a  portion  of  certain  pre- 
mises which  he  held  as  tenant  to  the  defendant,  and  would 
assign  to  him  the  furniture  and  effects  in  that  part  of  the 
demised  premises,  of  the  value  of  .£300,  the  defendant  agreed 
to  withdraw  a  distress  for  rent,  and  to  pay  over  to  the  plain- 
tiff the  balance  of  the  iE300,  after  satisfaction  of  the  rent, 
and  of  the  taxes  due  in  respect  of  the  premises;  and  the 
breach  was  for  non-payment  to  the  plaintiff  of  such  balance^ 
amounting  to  j£90.  There  were  also  counts  for  money  had 
and  received,  for  money  paid,  and  on  an  account  stated. 

The  defendant  pleaded  non-assumpsit,  and  a  set-off  for 
use  and  occupation,  &c. 

At  the  trial,  before  Lord  Denmariy  C.  J.,  at  the  summer 
assizes  for  Berkshire,  1845,  it  appeared  that  the  plaintiff 
was  tenant  to  the  defendant  of  three  houses,  Nos.  5,  6,  and 
7,  Clarence  Crescent,  Windsor.  In  January,  1845,  an  ex- 
ecution was  put  into  the  house  No.  6,  at  the  suit  of  one 
IVIillard.  The  defendant  thereupon  claimed  from  the  sheriff 
an  arrear  of  rent  which  was  due  to  him,  amounting  to  iEl40L 
After  some  discussion,  a  compromise  was  come  to,  whereby 
it  was  agreed  that  MiUard  should  take  to  the  furniture  of 
the  house  No.  6,  valued  at  about  iE300,  in  satisfaction  of 
his  debt,  and  should  pay  the  defendant  j£lOO  in  satisfaction 
of  his  rent ;  and  that  Millard  should  become  the  tenant  of 
the  house  to  the  defendant,  instead  of  the  plaintiff.  On  the 
following  day,  January  15th,  the  defendant,  hearing  that 
another  execution  was  about  to  be  put  into  the  house  Na 
7,  distrained  on  Nos.  5  and  7,  for  £185  rent,  due  at  Christ- 
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(a)  Decided  in  Hilary  Vacation  (Feb.  7). 
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mas,  1844;  and  a  written  agreement  was  thereupon  entered         1846. 
into  between  the  plaintiff  and  the  defendant,  the  pm^ort  of     1     '    ^ 
which  was,  that  the  furniture  in  No.  7  should  be  taken  to  «• 

by  the  defendant,  at  the  estimated  value  of  £295,  from 
which  the  amount  of  the  rent,  and  a  further  sum  of  d620  (in 
consideration  of  the  defendant's  taking  to  the  house  No.  7, 
without  notice),  were  to  be  deducted,  leaving  a  balance  of 
£90,  which  the  defendant  was  to  retain  as  security  for  the 
payment  of  the  rent  thereafter  to  become  due  for  No.  5, 
and  of  any  rates  and  taxes  theji  due  in  respect  of  any  ot 
the  three  houses.  The  Lord  Chief  Justice  ruled,  that  the 
agreement  alleged  in  the  first  count  of  the  declaration  was 
not  proved  by  this  evidence ;  it  was  contended,  however, 
that  the  plaintiff  was  entitled,  on  the  count  for  money  paid^ 
to  a  verdict  for  the  sum  of  6/.  I4s.  4|cf.,  which  was  the 
amount  of  several  payments  made  by  the  plaintiff  for  pro- 
perty tax,  in  respect  of  the  three  houses,  for  the  period  be- 
tween October,  1842,  and  April,  1844,  which  he  had  not 
deducted  out  of  any  subsequent  payments  of  rent,  and  for 
which  no  provision  had  been  made  in  the  agreement.  The 
defendant's  counsel  contended,  that  the  payment  of  these 
sums  was  to  be  considered,  under  the  circumstances,  as 
volimtary  on  the  part  of  the  plaintiff,  and  that  they  could 
not  be  recovered  back  in  this  action:  and  Derdn/  v.  Moore  (a) 
was  cited.  The  Lord  Chief  Justice  was  of  that  opinion, 
and  directed  a  verdict  for  the  defendant,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  him  for  6/.  14*.  4Jrf. 

In  last  Michaelmas  Term,  Whateley  obtained  a  rule  nisi 
accordingly,  against  which 

F,  V,  Lee  and  Bramwell  now  shewed  cause. — There  is 
no  foundation  for  the  argument,  that  the  plaintiff  was  en- 
titled to  recover  back  this  sum  as  money  paid  to  the  use  of 
the  defendant.  The  Property  Tax  Act,  5  &  6  Vict  c.  35, 
8.  60,  Schedule  (A.),  No.  4,  Rule  9,  (which  is  in  the  same 

(a)  1  B.  &  Aid.  123. 
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1846.         terms  as  the  46  Geo.  3^  c.  65,)  enacts,  that  '*  the  occaper 
CuMMiNo      ^^  *°y  lands,  &c.,  being  tenant  of  the  same,  and  paying  the 

*•  said  duties,  shall  deduct  so  much  thereof  in  respect  of  the 

Bbdbobouoh. 

rent  payable  to  the  landlord  for  the  time  being,  as  a  rate  of 
Td.  for  every  20«.  thereof  would,  by  a  just  proportioD, 
amount  unto,  which  deduction  shall  be  made  out  of  the 
first  payment  thereafter   to   be  made  on  account  of  rent 

and  the  tenant  paying  the  said  aseeasment  shall 

be  acquitted  and  discharged  of  so  much  money^  as  if  the 
same  had  actually  been  paid  unto  the  person  to  or  for  whom 
his  rent  shall  have  been  due  and  payable."  The  tenant, 
therefore,  is  not  entitled  to  make  the  deduction  until  the 
rent  becomes  due  and  is  paid  thereafter.  If,  then,  thia  set- 
tlement between  the  parties  amounted  to  a  payment  of  rent, 
the  plaintiff  should  then  have  deducted  the  amount  of  these 
assessments :  Denby  v.  Moore ;  if  it  did  not,  then  the  time 
for  making  the  deduction  has  not  yet  arrived.  [PoUoeki 
C.  B. — The  property  tax  is  assessed  upon  the  land;  the 
landlord,  being  out  of  possession,  is  not  personally  liable ; 
if  the  tenant  fails  to  pay  the  tax,  there  are  no  means  of 
getting  it  from  the  landlord.  Alderson,  B. — In  DenJby  v. 
Moore^  Abbott,  J.,  and  Holroyd,  J.,  consider  the  payment  of 
the  tax  by  the  tenant  as  payment  of  so  much  of  the  next 
rent  due  by  him  to  the  landlord ;  if  so,  the  payment  aft^^ 
wards  of  the  full  rent  might  entitle  him  to  receive  back  the 
surplus  as  money  had  and  received;  but  here,  upon  the 
agreement,  it  does  not  appear  that  the  landlord  has  been 
overpaid ;  we  do  not  know  whether  he  did  not  actually  pay 
the  property  tax.  Platty  B. — Besides,  the  payment  to  the 
tax  collector  does  not  relieve  the  landlord  from  any  pay- 
ment ;  how  then  is  it  money  paid  to  his  use  ?  Parke,  B. — 
There  is  no  implied  request  by  the  landlord  to  the  tenant  to 
pay  it]  No;  the  payment  is  not  in  discharge  of  any  ob. 
ligation  of  the  landlord.  Suppose  A.  let  a  house  to  B«,  and 
B.  sublet  it  to  C,  C.  to  D.,  and  D.  to  E.,  at  rack  rents ; 
E.  is  forced  to  pay  the  property  tax ;  D.  is  not  liable  at  all 
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for  it,  yet  A^  is  to  allow  it  in  the  first  instance : — surely  it        1846. 

could  not  be  money  paid  to  bis  use,  when  eyentually  it      Cummiko 

would  never  come  out  of  his  pocket.     The  landlord  cannot 

refuse  to  deduct  it  from  the  next  rent;  he  would  be  a 

wrong-doer  thereby,  just  as  much  as  if  he  were  to  receiye 

the  whole  rent  when  part  had  been  paid.    Indeed,  the  103rd 

section  of  the  act  imposes,  for  such  refusal,  a  penalty  of 

£50,     This  case  cannot  be  decided  in  favour  of  the  plaintiff 

without  overruling  Denby  v.  Moore;  for  when  the  Court 

there  decided  that  payment  of  this  tax  by  the  tenant  was 

part  payment  of  tibe  rent,  they  in  effect  decided  that  it  was 

not  money  paid  to  the  use  of  the  landlord.     So,  where  the 

tenant  had  paid  the  property  tax,  it  was  held  that  he  had  a 

right,  in  an  action  brought  against  hun  for  nse  and  occupa- 

lion,  to  deduct  it  at  the  trial :  Baker  v.  DavU  {a).    [Parke^ 

B. — Franklin  v.  Carter  {b)  also  shews,  that,  in  covenant 

for  rent,  the  defendant  may  plead  the  paym^it  of  property 

tax  in  bar  of  so  much  of  the  demand.] 

But,  further,  it  does  not  appear,  in  point  of  fact,  that  the 
landlord  has  received  tibe  amount  of  these  assessments. 
Suppose  the  rates  and  taxes  due,  at  the  time  of  the  agree- 
ment, amounted  to  £90  and  more,  then  the  defendant 
would  not  receive  any  of  the  current  quarter's  rent.  [Parkcy 
B. — You  say,  non  constat  that  the  £90  would  pay  the 
accruing  rent,  plus  the  rates  and  taxes  tiben  due,  plus  the 
property  tax  paid.]  Yes ;  that  is  left  entirely  in  doubt  upon 
the  facts  of  the  case. 

JVhateley  and  VouleSy  contrk. — If  the  action  of  money 
paid  will  not  lie  for  the  tenant  who  pays  tibe  property  tax 
under  such  circumstances,  how  is  he  to  get  back  the  money? 
[Parke,  B. — It  does  not  follow,  that,  if  money  paid  will  not 
lie,  there  is  no  other  remedy.]  It  is  a  fallacy  to  suppose 
that  it  is  a  payment  of  rent;  it  is  payment  of  a  tax  which  is 

(a)  3  Campb.  474.  (b)  1  C.  B.  750. 
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1846.  payable  in  the  first  instance  by  the  occupier,  and  repay- 
Gumming  able  to  him  by  the  landlord.  The  ground  of  decifflon  in 
Bbdborouob.  ^^^^  V'  Moore  was,  that  the  payment  of  the  whole  rent,  at 
the  time  when  it  was  in  the  tenant's  power  to  have  deduct- 
ed the  amount  of  the  tax,  was  a  voluntary  payment  by  him, 
and  therefore  the  amount  of  the  tax  could  not  be  reco- 
vered back  by  him  in  an  action  for  money  had  and  received. 
But,  in  Graham  v.  Tate  (a),  where  the  tenant  of  premises 
under  a  lease  agreed  to  pay  all  taxes,  except  the  property 
tax,  which  the  landlord  agreed  to  allow,  but  aflerwaids 
distrained  and  sold  for  the  whole  rent,  without  making  such 
allowance,  knowing  that  the  tenant  had  paid  the  tax  to  the 
collector,  it  was  held  that  the  tenant  might  recover  the 
amount  from  the  landlord  in  an  action  for  money  had  and 
received.  [Aldersoriy  B. — To  make  the  cases  parallel,  you 
should  shew  that  the  plaintiff  here  has  paid  the  whole  rent] 
He  has  done  so.  When  the  agreement  was  come  to  no  rent 
was  due ;  the  rent  previously  payable  had  been  satisfied  by 
the  distress.  In  Sprayy  v.  Hammond  (b),  where,  on  a  distress 
being  made  for  the  whole  rent,  a  deduction  for  land  tax  was 
refused,  and  protested  against  by  the  tenant,  who,  neverthe- 
less, continued  to  pay  the  tax  for  five  years  afterwards, 
without  renewing  the  objection  as  to  the  non-liability,  this 
was  rightly  held  to  be  a  voluntary  payment  Andrew  v. 
Hancock  (c)  is  to  the  same  effect  But  here  the  payment 
was  not  voluntary  on  the  part  of  the  plaintiff;  it  was  made 
under  a  mistake  of  facts,  and  at  a  time  when  no  rent  was 
due  from  hun. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  [His  lordship  stated  the  facts  of  the  case, 
and  continued :]  The  special  agreement  alleged  in  the  de- 
claration was  not  proved  by  the  evidence,  and  the  Lord 

(a)  1  M.  &  Selw.  609.  (b)  2  Brod.  &  B.  59. 

(c)  1  Brod.  &  B.  37. 
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Chief  Justice,  being  of  opinion  that  the  amount  of  the  pro-         1846. 
pertj  tax  paid  by  the  plaintiff  could  not  be  recovered  back       Cdmmino 

in  this  action,  directed  a  verdict  for  the  defendant  on  all  the  ^' 

Bbdsorouob. 

issues,  subject  to  a  motion  to  enter  a  verdict  for  the  plaintiff 
for  61.  145.  4^<i,  the  amount  of  the  property  tax,  on  the 
count  for  money  paid.  I  abstain  from  giving  any  opinion 
in  this  case,  whether  money  paid,  or  money  had  and  received 
would  lie  to  recover  back  the  amount  of  the  tax,  if  not  de- 
ducted, as  it  ought  to  be,  out  of  the  next  rent ;  because, 
in  this  case,  the  plaintiff's  remedy,  if  any,  was  upon  the 
special  agreement,  and  that  only ;  if  he  has  no  remedy  under 
it,  he  has  none  at  all.  By  that  agreement,  the  rights  of 
the  respective  parties,  arising  upon  the  whole  transaction, 
were  regulated;  and  the  plaintiff  having  agreed  that  the 
defendant  should  retain  the  d690  as  a  security  for  the  ac- 
cruing rent,  and  for  the  rates  and  taxes  then  due  in  respect 
of  the  premises,  he  cannot  claim  to  recover  back  any  part  of 
it  until  they  are  satisfied. 

Parke,  B. — I  think  this  is  a  very  clear  case.  In  the 
first  place,  I  am  of  opinion  that  the  tenant,  after  he  has 
pjdd  the  property  tax,  and  omitted  to  deduct  from  the  next 
rent,  cannot  sue  the  landlord  for  the  amount.  He  is  not 
in  the  situation  of  having  paid  money  to  the  use  of  the 
landlord,  but  in  that  of  a  tenant  who  has  paid  rent  in  ad- 
vance. The  transaction  between  these  parties  in  January, 
1845,  was  in  the  natiu-e  of  a  compromise,  and  thereby  all 
demands  were  settled  up  to  that  time ;  and  the  plaintiff  did 
not  then  claim  to  be  entitled  to  deduct  the  property  tax. 
Not  having  done  so,  he  cannot  recover  it  back,  either  as 
money  paid,  or  money  had  and  received. 

Alderson,  B. — If  an  action  for  money  paid  will  not  lie 
in  this  case,  the  plaintiff  is  out  of  court.  Money  had  and 
received  would  not  lie,  because  it  is  not  shewn  that  the 
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1846.        rent  was  overpaid  at  all.    It  either  is  a  voluntary  payment, 
GuMifiNo      ^'  ^*  ^  ^^  payment  at  all. 


V. 

Bbdboaouoh. 


Platt,  B. — This  tax  is  assessed  upon  the  occupier ;  he  is 
bound  to  pay  it;  and  the  tenant's  remedy  is  to  reocmipense 
himself  out  of  the  next  rent.  The  money  paid  by  him  for 
the  tax  is  paid  in  part  satisfaction  of  the  rent ;  and  how 
can  money  paid  in  part  satisfaction  of  the  rent,  be  paid  to 
the  use  of  the  landlord  ?  Again,  how  can  it  be  money 
had  and  received  to  the  use  of  the  plaintiff?  Where  a  tea- 
ant  has  voluntarily  paid  the  whole  rent,  and  afterwards 
pays  a  landlord's  tax,  even  then  he  cannot  have  an  action  for 

money  had  and  received. 

Bule  discharged. 


April  28.  RoDOERs  &  Another  r.  Maw. 

Where  the  UEBT  on  bond,  in  a  penalty  of  £4000,  conditioned  for 
S^iji^^f  ***®  payment  of  £2000  by  instahnente.  Pleas,  non  est 
let  off,  plMded  fyuctum.  and  a  set-off;  on  which  issues  were  joined.     The 

to  the  whole  ^  ^  ^  ^ 

decUration,  cause  was  tried  before  Rolfey  B.,  at  the  Spring  Aesixes  at 

the  plaintiff 'g  Liverpool,  1844,  when  a  verdict  was  taken  for  the  plain- 

f^.*^thi^t  ^^^^>  damages  £1725,  subject  to  a  motion  to  reduce  the  da- 

fendant  can-  mases.     A  rule  was  accordingly  obtained  for  that  purpose, 

not  have  a  ver-         f  i   .     tT  r,^  ^^ 

diet  on  the  and  the  case  was  argued  m  Easter  Term,  1844,  by  Martm 

aidant  prored,  ^^^  Crompton  for  the  plaintiff,  and  by  Knawks  and  Cowling 

uTred^^^f  ^^^  *^^  defendant.     The  fkcts  and  arguments  sufficiently 

damages.  appear  from  the  following  judgment,  which  was  now  de- 

The  plaintiff    .,  .  _ 

and  Uie  defend-  UVered  by 
ant  were  part- 
ners.   Thej 

ditsoWed  the  partnership,  the  plaintiff  agreeing  to  take  all  the  debts  of  the  firm  upon  himsdf, 
and  to  release  the  defendant  from  liability,  and  the  defendant  giving  him  a  bond  for  a  certain 
sum  payable  by  inataiments.  The  plaintiff  failed  to  pay  a  debt  dae  from  the  firm,  vbarenpoo 
the  creditors  sued  the  defendant,  and  obtained  judgment,  and  issued  a  fi.  fa.,  under  which  the 
sheriffs  seised  and  sold  the  defendant's  goods,  and  out  of  the  proceeds  paid  the  debt. 

Semble,  that,  in  an  action  on  the  bond,  the  defendant  was  entiUed  to  set  off,  as  wmmeffpaU, 
the  sum  so  paid  by  the  sheriff. 


^ 
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Pollock,  C.  B. — This  was  an  action  on  a  bond,  with  a  1846. 
penalty  of  £4000,  conditioned  for  the  payment  of  £2000 
by  different  instalments.  At  the  trial  before  my  Brother 
Rolf  By  at  the  Liverpool  Spring  Assizes,  1844,  it  appeared 
that  the  defendant  pleaded  a  set-off,  on  which  issue  was 
joined.  The  periods  of  payment  had  all  elapsed,  and 
£1725  remained  due,  which  was  claimed  in  the  action. 

The  defendant's  set-off  arose  under  these  circumstances : 
The  two  plaintiffs  and  the  defendant  had  been  partners. 
They  agreed  to  dissolve  the  partnership  in  1840;  the  two 
plaintiffs  agreed  to  take  all  the  debts  on  themselves,  and  to 
release  the  defendant  from  all  liability  as  to  the  joint  con- 
cern; and  this  was  the  consideration  for  the  bond  upon 
which  the  action  was  brought.  We  have  no  doubt  that 
this  amounted  to  a  covenant  to  pay  the  debts,  and  that,  aa 
between  the  plainti£&  and  the  defendant,  the  defendant  be- 
came surety  only.  The  plaintiffs,  however,  did  not  pay  all 
the  debts;  but. the  defendant  was  sued,  with  them,  by  the 
holder  of  a  bill  for  £1730,  dated  in  September,  1839,  drawn 
by  one  of  the  plaintiffs  of  the  firm.  Before  this  action  was 
brought,  the  defendant  had  paid  to  the  holder  of  the  note 
three  sums  of  j£500,  £500,  and  £60,  amounting  to  £1060; 
and  a  sum  of  £448  had  been  paid  by  the  sheriff,  under  an 
execution  against  the  defendant's  goods,  in  an  action  at  the 
suit  of  the  holder  of  the  note.  At  the  trial,  a  verdict  was 
taken  for  the  sum  claimed  in  the  action,  viz.  £1725,  and 
leave  was  reserved  to  the  defendant  to  move  to  reduce  that 
amount  to  216/.  6^.  Icf.,  or  such  sum  as  the  Court  should, 
under  the  circumstances,  direct.  Mr.  Knawles  accordingly 
obtained  a  rule  to  shew  cause  in  Easter  Term,  1844,  which 
was  argued  before  my  Brothers  Gumey  and  Rolfey  and  my- 
self, in  the  same  Term. 

Two  points  were  made  on  behalf  of  the  pLdntifis.  First, 
that,  as  the  set-off  proved  did  not  cover  the  plaintiffs'  de- 
mand, the  plea  was  disproved,  and  could  not  avail  in  re- 
duction of  damages;   2ndly,  that,  as  part  of  the  set-off 
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1846.  consisted  of  money  levied  under  an  execation  against  the 
defendant's  goods^  and  not  paid  by  the  defendant  directly  in 
money,  it  could  not  be  made  the  subject  of  set-off  as  money 
paid :  and  the  case  of  Moore  y.  Pyrke  (a)  was  cited  as  an 
authority  on  that  point. 

With  respect  to  the  first  point,  there  is  no  set-off  at  com- 
mon law ;  it  is  merely  under  the  statutes  of  set-off;  and  the 
question  turns  upon  the  construction  which  those  statutes 
have  received,  or  ought  to  receive.  The  first  statute  is  the 
2  Geo.  2,  c.  22,  s.  13,  amended  and  made  perpetual  by  the 
8  Greo.  2,  c.  24,  ss.  4  &  5.  The  expression  in  the  last  act, 
that  ^^  in  case  the  plaintiff  shall  recover  in  any  such  action 
or  suit,  judgment  shall  be  entered  for  no  more  than  shall 
appear  to  be  truly  and  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other,  &C,''  imports  that  a  set- 
off, if  pleaded  and  proved,  shall  prevail  in  reducing  the 
amount,  though  it  may  not  wholly  cover  the  plaintiffi'  de- 
mand. In  Collins  v.  Collins  {b\  Lord  Mansjieldy  on  the 
argument,  threw  out  that  a  set-off  under  the  8  Gea  2^  must 
have  the  same  effect  as  payment  under  8  &  9  Will.  3,  c. 
11;  and  when,  after  deliberation,  the  Court  gave  judgment, 
it  was  expressly  held  that  a  set-off  was  equivalent  to  actual 
payment,  and  that  a  balance  must  be  struck,  as  in  equity 
and  justice  it  ought.  We  believe  this  exposition  of  the 
statute  has  been  acted  upon  ever  since  in  Westminster 
Hall,  and  has  not  been  doubted,  unless  the  mistaken  re- 
port of  the  case  of  Tuck  v.  Tuck^  in  7  DowL  P.  C.  373, 
more  correctly  reported  in  5  M.  &  W.  109,  is  an  excep- 
tion. It  is  contended  for  the  plaintiff,  that  if  the  plea  of 
set  off,  pleaded  to  the  whole,  does  not  in  proof  cover  the 
whole,  it  will  avail  nothing,  and  not  only  the  defendant 
cannot  have  a  verdict  to  the  extent  of  the  set-off  proved, 
(which  is  undoubtedly  correct,)  but  the  set-off,  though 
proved,   cannot  operate   in   reduction  of  damages.      We 

(a)  11  East,  52.  {h)  2  Burr.  820. 
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think  this  cannot  be  supported  upon  authority  or  on  prin-  1846. 
ciple.  The  case  of  Tuck  v.  Tuch{a),  cited  for  the  plaintiff 
from  7  DowL  873,  shews  that  the  defendant  cannot  have  a 
verdict  on  the  plea  of  set-off,  unless  the  plea  covers  the 
plaintiffs  demand,  either  as  it  stood  originally,  or  as  re- 
duced by  some  other  plea ;  but  it  is  no  authority  for  depriv- 
ing the  defendant  of  the  benefit  of  the  set-off  in  reduction  of 
damages ;  for,  according  to  the  report  in  Meeson  &  Welsby, 
(stated  by  the  counsel  in  the  case  to  be  a  correct  report,) 
this  benefit  was  expressly  allowed.  In  Cousins  v.  Pad' 
don  (&),  it  was  held  that  the  plea  of  set-off  was  not  now  to 
be  construed  strictly:  and  in  Moore  v.  Butlin  (c),  it  was 
held  that  a  plea  of  set-off  was  not  divisible ;  and  that,  if  it 
failed  to  cover  the  demand,  the  plaintiff  was  entitled  to  a 
verdict  on  the  whole  plea.  But  there  is  nothing  in  that 
case,  or  in  any  of  the  cases,  to  shew  that  the  defendant 
might  not  have  the  benefit  in  reduction  of  the  damages, 
although  the  plea  was  found  against  him ;  and,  in  giving  the 
judgment  of  the  Court  in  that  case.  Lord  Denman  aajB, 
*^  though  the  plea  is  no  bar  to  the  action,  the  residue  might 
reduce  the  damages."  In  Tuck  v.  Tuck,  the  set-off  was 
allowed  at  the  trial  to  reduce  the  damages,  though  the 
Court  would  not  enter  a  verdict  for  the  amount  proved ; 
and  in  Baines  v.  Butcher  {d),  the  same  course  was  adopted. 
We  are  therefore  clearly  of  opinion,  that,  as  to  tEe  sums 
actually  paid,  the  set-off  must  avail  in  reducing  the  da- 
mages. 

With  respect  to  the  other  point,  it  is  certainly  decided, 
in  Moore  v.  Pf/rhey  that  where  the  goods  of  a  party  taken 
as  a  distress  for  rent,  which  ought  to  have  been  paid  by  an- 
other, were  actually  sold,  the  party  injured  could  not  re- 
cover as  for  money  paid,  though  he  might  have  maintained 
such  an  action,  had  he  paid  the  rent  in  money  under  the 

(a)  5  M.  &  W.  109.  (c)  7  Ad.  &  EU.  696;  2  N.  &  P.  436. 

{b)  2  C,  M.  &  R.  647.  {d)  9  C.  &  P.  726. 

VOL.  XV.  H  H  M.  W. 
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1846.  pressure  of  the  distress,  instead  of  allowing  his  goods  to  be 
sold :  see  Exall  v.  Partridge  {a\  The  present  case  is  not 
precisely  the  same :  here  the  defendant's  goods  were  taken, 
not  under  a  distress,  but  under  a  writ  of  fi.  fit.,  whioh  di- 
rects the  sheriff  to  make  of  the  defendant's  goods  in  that 
action  '^  so  much  money  :^  and  the  sheriff  has  sadone;  be  hai 
made  money  of  the  defendant's  goods,  and  therewith  has 
paid  the  daim  in  the  action.  The  redress  for  money  paid 
is  much  more  simple  and  beneficial  than  a  special  action 
upon  the  case;  of  which  this  is  an  instance.  Here  the 
plaintiffs  are  suing  on  the  consideration  for  their  promise  to 
indemnify,  and  the  defendant,  it  is  contended,  cannot  set 
off  the  money  paid  by  the  produce  of  his  goods  in  oo&e»- 
quence  of  the  breach  of  that  promise.  We  cannot  see 
upon  what  principle  a  man  may  not  set  off  money  paid  by 
the  produce  of  his  goods,  as  well  as  money  paid  indirectly, 
without  any  sale  of  his  goods.  If  a  man's  goods  are  taken 
by  an  act  of  trespass,  and  are  subsequently  sold  by  the 
trespasser,  and  turned  into  money,  he  ikiay  maintain  ins* 
pass  for  the  forcible  injury ;  or,  waiving  the  foree,  he  may 
maintain  trover  for  the  wrong ;  or,  waiving  the  tort  alto^ 
gether,  he  may  sue  for  money  had  and  received.  In  this 
case,  the  surplus  of  the  sale,  after  paying  the  debt,  would 
clearly  belong  to  the  party,  and  he  might  sue  the  aheriff  as 
for  money  had  and  received ;  and  if  with  the  residue  the 
sheriff  has  paid  a  debt  that  the  plaintiffs  were  bound  to  pay, 
we  think  it  is  at  least  doubtful  whether  it  be  not  more  in 
the  spirit  of  the  law  that  a  set-off  should  be  allowed  in  soch 
a  case,  than  that  a  party  should  be  driven  to  a  ^lecial 
action.  In  Merryweather  v.  Nixan  (£},  an  action  had  beea 
brought  against  two  defendants  for  a  tort,  and  the  damages 
recovered  were  levied,  as  the  report  states,  wholly  on  die 
plaintiff,  and  he  sued  as  for  money  paid.  It  was  decided 
diat  no  contribution  could  be  claimed  as  between  wrong- 

(a)  8  T.  R.  808.  {h)  Id.  186. 
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doers ;  but  neither  at  the  trial,  nor  on  the  motion,  was  it        1846. 

N         V         '^ 

suggested  that  the  action  would  not  lie,  because  the  money  Rodobrs 
was  levied,  and  notpaidy  if  that  was  the  fact,  as  may  be  col-  Maw. 
lected,  though  not  with  certainty,  from  the  report.  Lord 
Kenyan^  in  that  case,  siud  there  was  a  clear  distinction  be- 
tween tort  and  assimapsit;  and  intimated  that  the  action 
might  have  been  maintained,  if  the  action  bad  been  one  of 
contract,  and  not  tort:  and  it  may  be  observed,  that  this 
case  was  not  cited  at  the  bar,  or  noticed  by  the  Courts 
in  Moore  v.  Pyrke.  With  respect  to  the  necessity  of 
actual  payment  of  money,  it  may  be  remarked,  that  al- 
though, in  Maxwell  y.  Jameson  (a),  it  was  held  that  giving 
a  bond  to  pay  is  not  equivalent  to  payment,  yet  in  Barclay 
v.  Gooch  (b),  Lord  Kenyan  decides,  that,  if  a  surety  satisfied 
and  extinguished  the  debt  of  the  principal  by  giving  a  note 
which  was  accepted  as  payment,  he  might  maintain  an  ac- 
tion for  money  p^d  before  the  note  was  due.  Upon  the 
whole,  we  think  there  is  so  much  doubt  in  applying  the 
case  of  Moore  v.  Pyrke  to  the  present  case,  or  in  the  prin- 
ciple of  that  decision,  that  we  think  an  opportimity  ought 
to  be  given  to  the  defendant  (if  he  desires  it)  to  put  this 
upon  the  record  by  special  verdict  or  bill  of  exceptions, 
whidi  can  easily  be  done  by  arrangement  between  the 
parties. 

The  case  stood  over  for  this  purpose,  but  it  was  after- 
wards compromised. 

(a)  2  B.  &  Aid.  51.  (&)  2  Esp.  571. 


a  n  2 


450  CASE8  IN   THE   EXCHEQUER, 
1846. 

April  29.  Doe  <L  Haw  v.  Earles  and  Another. 

Deriie  as  fol-  J-^  pursuance  of  an  order  of  Piatt,  B,,  made  on  the  26th 
lows:— "Idii,  May,  1845,  by  consent,  in  the  above  cause,  the  following 

efeeis  as  fol-  case  was  Stated  for  the  opinion  of  this  Court, 

household  John  Haw,  being  seised  in  fee  simple  of  certain  freehold 

Sc^'forni-  houses.  Situate  in  Hoxton,  in  the  county  of  Middkeex,  in 

tore,  plate,  remainder  expectant  upon  the  decease  of  Martha  Simpson, 

wearing  appa-  ^       ^     ^             ^                   ^                ^ 

rel,  and  other  who  Survived  him,  made  his  will,  bearing  date  the  14tn 

^^  *n*my  March,  1844,  and  duly  executed,  in  the  following  words : — 

possession  or  a  j^^  ^j^^  ^^^^^  ^f  q^   Amen.     I,  John  Haw,  of  Na  5, 

tnat  may  nere- 

after  become  Stapel-street,  in  the  parish  of  St.  Mary  Magdalen,  Bei^ 

nnto  my  wife'  mondsey,  in  the  borough  of  Southwark,  in  the  county  of 

queath  to  J.P.  Surrey,  being  of  sound  mind,  do  hereby  make,  publish,  and 

Mdd^^J^  declare  this  to  be  my  last  will  and  testament,  and  do  dtqpose 

the  death  of  my  of  all  my  effects  as  follows : — All  my  household  goods,  live 

my  wife  after  stock,  furniture,  plate,  wearing  apparel,  ani  other  effeeti  at 

St't^'^r  ^^«  ^™^  ^'^  "^y  possession,  or  that  hereafter  become  mg 

wr^hTukr*'  pT'^^ty,  unto  my  dearly  beloved  wife,  Jane  Haw.     I  do 

no  claim  what-  further  bequeath  to  Jane  Parker  the  sum  of  £200,  to  be 

to  sell  or  dis- '  P^^  to  her  at  the  death  of  my  wife.     But  if  my  bdoved 

part  of^the^pro.  ^^^®*  *^^  ^^  decease,  see  good  to  marry,  her  second  husband 

perty  now  or  shall  have  no  claim  whatsoever,  that  is,  to  sell  or  dispose  sf 

hereafter  may  t     «          ^ 

be  in  my  pos-  any  part  of  the  property y  now  or  may  be  hereafter  in  my  pos^ 

^^^U  sum  session.     But  the  above  sum  of  £200  shall  be  paid  to  Jane 

bl'^'dto^P  ^^^®^  *^  ^^  ^^^^  ^^  ™y  wife's  marriage.      And   I  do 

at  the  tune  of  declare  this  to  be  my  last  will  and  testament.     And  I  do 

riage ;"  appoint  my  dearly  beloved  wife,  Jane  Haw,  to  be  my  sole 

PoKc^B.,  e«cutrix  hereto." 

^d  f^*  ®:»  The  testator  had  not,  at  the  time  of  making  his  will,  or  at 

Parke f  B.f  dis- 

lentiente.thata  the  time  of  his  death,  any  estates  or  real  property  of  whidi 

fee  in  real  he  was  to  come  into  possession  at  a  future  period,  except  the 

passby^Uib^  houses  of  which  he  was  seised  in  fee  in  remainder,  as  befm 

Serise.  stated.     The  lessor  of  the  plaintiff  is  the  widow  of  the  te^ 

tator,  John  Haw.     The  defendants,  one  of  whom  is  the 
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heir-at-law  of  John  Haw,  are  in  possession  of  the  houses  in         1846. 
question. 

If  the  Court  shall  be  of  opinion  that  the  testator's  estate 
in  remainder  in  the  houses  in  question  passed  by  the  will  of 
John  Hawy  the  judgment  is  to  be  in  favour  of  the  lessor  of 
the  plaintiff.  If  the  reverse^  the  judgment  to  be  in  favour 
of  the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether 
or  not  the  testator's  estate  in  i*emainder  in  those  houses 
passed  by  the  will  of  John  Haw  to  his  widow. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  21)  by 

Watson^  for  the  plaintiff. — The  real  estate  in  remainder 
passed  by  this  devise  to  the  widow  of  the  testator.  There 
are  many  cases  to  shew  that  the  word  ^'  effects"  may  be  con- 
strued to  pass  real  property ;  and  here  it  is  obvious  on  the 
whole  of  the  will,  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  part  of  his  property.  He  begins  by 
stating  his  intention  to  dispose  of  ^^  all  his  effects ; "  and 
when  he  aflerwards  uses  the  word  "  property,"  that  is 
grammatically  referable  to  the  last  precedmg  words,  **  other 
effects,"  and  is  to  be  taken  as  being  used  in  the  sense  which 
is  legally  attributable  to  it.  It  means,  in  substance,  ^^  what- 
ever property  I  have,  or  may  hereafter  have,  I  give  to  my 
wife."  The  subsequent  proviso,  in  case  of  the  re-marriage 
of  the  wife,  confirms  this  view ;  for  there,  referring  to  the 
same  property  which  he  had  previously  given  to  his  wife, 
he  says  that  the  second  husband  shall  have  no  claim  '^  to 
sell  or  dispose  of  any  part  of  the  property"  that  then  was, 
or  thereafter  should  be,  in  his  possession.  The  intention, 
therefore,  is  manifest  upon  the  whole  will ;  and  that  being 
so,  the  word  "  effects  "  will,  in  conformity  with  the  author- 
ities, be  held  to  pass  the  real  estate. — He  cited  Marquis  of 
Titchfield  v.  Homcastle  (a)y  Jackson  v.  Hogan{h)y  Doe  d. 

(a)  2  Jurist,  610.  {h)  Cowp.  299;  3  Bro.  P.  C.  389. 
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1846.  Chilcott  v.  White  {a)y  Doe  d.  Wall  y.  Lanffhnds  (b).  Dm  d. 

Evans  v.  Evans  {c)y  Doe  d.  T^W  v.  ToJield{d\  Doe  d. 
Morgan  v.  Morgan {e\  Doe  d,  JKcA  v.  Drmg{f^  and  Doe 
d.  Andrew  r.  Lainchbury(jg). 


Earl 


JerviSf  for  the  heir-at-law. — The  heir  is  to  be  duinhcrited 
only  by  clear  and  unequivocal  words.  No  doabt  theie  are 
oases  which  decide  that  the  word  '^  effects"  maj  be  atrained 
to  carry  the  real  estate,  where  the  intention  so  appears  from 
all  the  other  parts  of  the  will :  but  it  ie  equally  clear  that 
its  primd  facie  meaning  Is  personalty.  Here  the  tcaCator, 
being  at  the  time  of  making  his  will  the  owner  of  both  per- 
sonal and  real  estate,  disposes  of  ^  all  his  efibctSy"  and  then 
goes  on  to  enumerate  the  kind  of  effects  he  means,  namdyi 
his  ^^  household  goods,  live  stock,  furniture,  {date,  wearing 
apparel,  and  other  effects,^  that  is,  ejusdem  generis  with 
those  specified.  Then  he  includes  in  the  bequest  all  effects 
of  the  same  kind  which  may  hereafter  beoome  his  property 
— ^that  is,  of  which  he  may  hereafter  become  the  owner  ot 
proprietor.  It  is  an  established  rule,  that  in  such  a  case 
such  words  as  '^  other  effects,''  following  an  eaumeraiion  of 
particidar  effects,  are  to  be  construed  to  mean  effiscts  of  the 
same  kind :  GalUers  v.  Moss  (h).  It  is  not  a  dispositioii  of 
his  effects  generally.  Nor  does  the  subsequent  part  of  the 
will  conflict  with  this  construction;  the  words  ''property 
now  or  hereafter  in  my  possession "  mean  merely  ''  the 
things  which  now  are  or  shall  hereafler  become  mine,  of  the 
kind  before  mentioned." — He  tl^n  proceeded  to  commeni 
upon  the  authorities  cited  for  the  plaintiff,  relying  stron^y 
on  Doe  d.  IRck  v.  Dring ;  and  cited  also  Doe  d.  £btrreB  t. 

(a)  1  East,  3d.  633. 

(b)  U  East,  730.  (/)  2  M.  &  Selw.  448. 

(c)  9  Ad.  &  E.  719 ;  1  P.  &  D.  (^)  11  East,  290. 

472.  (h)  9  B.  &  Cr.267;  4  lifoi.  & 

(d)  11  East,  246.  R.  468. 

(e)  6  B.  &  C.  512  ;  9  D.  &  R. 
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HurreU  (a).  Doe  d.  Bunny  v.  RotU  {b\  Wilkinson  v.  Mary-         1846. 
land{c\  Marquis  of  Hertford  v.  Zrord  Lowther{d\  Trafford 
V.  B€rriffe(e),  Hotiiam  v.  Sutton  (/),  Timewell  y,  Perkins  (ff), 
and  i2oe  d.  Helling  y.  yeu^/  (A). 

Watson,  in  reply  (i), — ^2)(?tf  d,  HurreU  v.  Hurrell  simply 
decided  that  the  word  "estate"  was  controlled  by  its  asso- 
ciation with  "effects  on  my  farm."  In  Doe  v.  Rput,  words 
sufficient  to  pass  real  estate  were  expoimded  by  the  testa- 
tor's other  words,  used  in  the  last  clause  of  the  wilL  The 
same  is  the  case  here.  None  of  the  other  cases  cited  for  the 
defendant  have  any  direct  bearing  on  the  present  question. 
In  Galliers  v.  MosSy  the  Court  did  not  apply  any  strict  rule 
of  construction,  such  as  "  noscitur  a  sociis,"  as  in  a  deed, 
but  only  came  to  the  conclusion,  on  the  whole  context  of  the 
will,  that  the  testator  did  not  intend  to  pass  mortgaged 

estates. 

Cur,  adv.  vult. 

The  learned  Judges  differed  in  opinion,  and  now  deliver- 
ed their  judgments  seriatim. 

Platt,  B. — This  action  of  ejectment  was  brought  by 
Jane  Haw,  to  recover  certain  freehold  houses  at  Hoxton, 
claimed  by  her  as  a  devisee  under  the  will  of  John  Haw, 
her  deceased  husband.  The  will  was  in  these  terms :  [His 
Lordship  read  it]  At  the  time  of  executing  this  will,  and 
at  the  time  of  the  death  of  the  testator,  he  was  seised  of 

(a)  5  B.  &  Aid.  18.  other  defendant,  who  was  a  tros- 

{h)  7  Taunt.  80.  tee  in  poasession  of  the  premises^ 

(c)  Cro.  Car.  147 ;  1  KoL  Abr.  and  had  appeared  and  pleaded 

834.  separately  by  another  attorney, 

{d)  7  Beav.  1.  and  claimed  to  be  also  heard; 

(«)  1  £q.  Cas.  Abr.  201.  but  the  Court  ruled  that  he  bad 

(/)  15  Ves.  319.  no  right  to  be  heard,  inasmuch 

{g)  2  Atk.  102.  as  one  and  the  same  question 

{h)  2  N.  R.  214.  only  was  raised  upon  the  case  by 

(f)  Whaieley  appeared  for  the  both  the  defendants. 
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1846.  the  houses  in  remainder^  expectant  on  the  decease  of  Martha 
Simpson ;  and  the  question  in  the  cause  was,  whether  his 
interest  therein  passed  by  the  will  to  the  widow. 

A  devise  should  be  more  favourably  expounded  than  a 
deed,  to  pursue,  if  possible,  the  will  of  the  devisor,  who,  for 
want  of  advice  or  learning,  may  have  omitted  the  legal  or 
the  proper  phrases.  Thus,  a  fee  may  be  given  without 
words  of  inheritance,  and  an  estate  tail,  without  words  ap- 
propriate to  that  estate  by  a  will :  so,  an  estate  may  pass  by 
mere  implication,  without  any  express  words;  as  where  a 
man  devises  lands  to  his  heir-at-law  after  the  death  of  his 
wife,  she  shall  have  the  estate  for  life  by  implication,  al- 
though  no  estate  be  given  to  her  in  express  terms.  The 
instrument  is  emphatically  termed  the  testator's  toUl,  and  is 
entitled  to  receive  a  favourable  interpretation,  and  as  near 
to  his  mind  and  intention  as  may  be  consistently  with  the 
forms  of  law.  The  maxim  of  law  is,  *^  voluntas  ultima  tes- 
tatoris  est  perimplenda  secundum  veram  interpijtationem 
suam."  The  mind  and  intent  of  the  testator  must  be  col- 
lected from  the  terms  of  the  instrument  itself,  as  explained, 
if  apparently  ambiguous,  by  the  nature  and  state  of  his  pro- 
perty ;  and  words  not  only  inapplicable  to  but  opposed  to  the 
application  of  real  property,  have,  when  explained  by  other 
parts,  or  by  the  general  context  of  the  will,  been  deemed 
sufficient  to  pass  this  property.  Thus,  in  Doe  (L  Tqfield  v. 
Tofield,  the  words  "personal  estate,"  so  explained,  were 
deemed  to  be  sufficient  for  the  purpose.  The  question  in 
this  case  is,  what  did  the  testator  intend  to  dispose  of  by 
the  description  "  all  my  effects ;"  whether  the  subject  of  in- 
tended disposition  was  real  or  personal.  This  must  be  col- 
lected from  the  terms  of  the  whole  will,  coupled  with  the 
nature  and  state  of  the  property  of  which  the  testator  had 
this  power  to  dispose.  "  Benignas  faciendse  sunt  interpieta- 
tiones,  propter  simplicitatem  laicorum,  ut  res  magis  valeat 
quam  pereat ;  ct  verba  intentioni,  non  e  contra,  debent  in- 
servire."    Had  the  word  "  effects  "  stood  alone,  and  without 
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the  means  of  explanation^  the  authorities  would  forbid  its  1846. 
being  extended  so  as  to  include  the  real  estate ;  but  the  con- 
text of  the  whole  will^  in  this  particular  case,  induces  me  to 
think  that  the  testator  used  the  word  "  effects  "  as  synony- 
mous with  the  word  property^  and  that,  in  using  the  words 
"  or  which  hereafter  becomes  my  property,"  he  contemplated 
a  disposition  of  the  remainder  in  question,  treating  it  as  a 
contingent  interest,  and  not,  as  one  skilled  in  the  law  would 
have  done,  as  a  vested  interest,  expectant  on  the  determina- 
tion of  a  particular  estate.  This  view  is  confirmed  by  his 
words  in  describing  the  estate,  the  sale  of  which  by  an  after- 
taken  husband  of  his  widow  he  forbids,  as  ^^  property  which 
thereafter  might  be  in  his  possession."  It  seems,  therefore, 
to  me,  that  what  the  testator  meant  to  be  collected  fi'om 
the  different  clauses  of  the  will,  as  explained  by  the  na- 
ture and  state  of  the  property  over  which  he  had  a  dispos- 
ing power,  was  to  devise  and  bequeath  the  whole  of  that 
property,  iC&d  that  the  will  should  be  read  as  if  the  word 
"property"  had  been  used  instead  of  the  word  "effects," 
and  the  words  "  or  which  may  be  hereafter  in  my  posses- 
sion," instead  of  "  hereafter  to  become  my  property."  The 
will  would  in  that  case  have  been  unambiguous  altogether, 
and  would  have  run  plainly  in  these  terms : — "  I  do  dispose 
of  all  my  property  as  follows : — All  my  household  goods, 
plate,  furniture,  and  other  property,  at  this  time  in  my  pos- 
session, or  which  may  hereaftier  be  in  my  possession,  unto 
my  dearly  beloved  wife  Jane  Haw,  &c. ;  but  if  my  beloved 
wife,  after  my  decease,  think  good  to  marry,  her  second 
husband  shall  have  no  claim  whatever  to  sell  or  dispose  of 
any  part  of  the  property  now  or  which  may  be  hereafl;er 
in  my  possession."  If  this  is  a  correct  mode  of  dealing  with 
this  will,  the  judgment  of  the  Court  of  Queen's  Bench  in 
Doe  V.  Langlands  (a),  and  in  Doe  d.  Morgan  v.  Morgan  (b\ 
and  the  judgment  of  the  Vice-Chancellor  of  England  in 

(a)  14  East,  370.  (b)  6  B.  &  C.  612 
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1846.  Parkin  y.  Knight  {a\  are  authorities  to  shew  that  tlie  le- 
mainder  in  fee  would  pase  bj  such  a  deriae.  I  therefore 
think  the  judgment  should  be  for  the 


Parkb,  B. — The  only  question  in  this  case  ia,  whether  a 
remainder  in  fee  in  certain  houses,  of  whidi  a  testatw  £ed 
seised,  passed  by  his  will  to  his  widow.  I  am  of  opinioa 
that  it  did  not.  The  will  is  as  follows:  [Hia  Lorddiip 
stated  it.]  The  words  used  in  a  wiD  are  prim&  fiuae  to  be 
understood  in  their  ordinary  sense,  and  there  is  no  doubt 
that  the  meaning  of  the  word  ^  efiects**  is,  in  common  par* 
lance,  confined  to  personal  things ;  and  it  has  been  judiciaDy 
decided  to  bear  that  meaning,  unless  the  context  shews  that 
the  testator  used  it  in  a  more  comprehensive  seme.  Thii 
was  held  by  all  the  Court  of  King's  Bench,  in  the  cases  of 
Cornfield  T.  Gilberi  (6),  and  of  Doe  T.  LamybrndB  (c); 
and  although,  according  to  the  report  of  the  caee  of  The 
Marquis  of  Titchfield  v.  Homca^le  (d),  Lord  LdungUk 
appears  to  have  thought  that  the  word  might  ori^naUy 
have  been  construed  to  embrace  all  the  efiects,  ml  and  per- 
•onal,  of  a  man's  industry,  he  does  not  intimate  any  opinioB 
that  the  decisions  ought  not  to  be  abided  by. 

Assuming,  then,  that  the  word  "  effects "  will  not  pa» 
real  estate,  unless  the  context  shews  that  the  testator  ia- 
tended  that  it  should,  the  sole  question  remains^,  whether  the 
other  parts  of  this  will  shew  that  intention  so  clearly  aa  to 
disinherit  the  heir-at-law,  who  is  entitled  to  all  whidi  the 
testator  does  not,  by  express  words  or  necessary  iraplicalioa, 
give  to  another.  I  think  there  are  no  words  which  safr 
dently  indicate  such  an  intention. 

He  disposes  of  all  his  effects  *^  (ufoOawi* — ao  that  whet 
follows  is  only  the  disposition  of  what  he  tenna ''  cftda' 
The  words — ^  all  my  household  goods,  live  stock,  fiunhnc^ 


(a)  10  Jurist,  23.  (c)  14  East,  430. 

(b)  3  £ftst,  510.  {d)  2  Jurist  610. 
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plate,  wearing  apparel,  and  other  effects^  now  in  my  pos-         1846, 
session,  or  that  may  hereafter  become  my  property,  unto  my  ly^T^ 

wife  Jane  Haw,"  carry  the  case  no  further;  only  such  **  effects"  <*• 

as  are  or  may  be  his  property  pass.     Then  the  testator  pro-  v, 

ceeds  to  add,  that  if  his  wife,  afler  his  decease,  see  good  to 
marry,  '^  her  second  husband  shall  have  no  claim  to  sell  or 
dispose  of  any  part  of  the  property  now  or  hereafter  in  my 
possession."  These  words  mean  only,  that  whatever  pro- 
perty is  lefl  to  the  wife,,  shall  be  held  by  her  to  her  sole  and 
separate  use,  independent  of  any  future  husband.  The 
words  may  be  applied  to  personal  as  well  as  real  estate^  and 
carry  the  case  no  further.  The  *'  property"  means  only  the 
property  before  devised,  that  is,  "effects"  merely. 

I  am  therefore  of  opinion  that  the  remainder  did  not  pass, 
and  that  our  judgment  ought  to  be  for  the  defendant. 

Pollock,  C.  B. — The  question  in  this  case  turns  upon 
the  meaning  which  is  to  be  put  upon  the  word  "  effects,"  as 
appearing  in  the  present  wiU.  The  strongest  case  that  was 
cited  on  the  argument,  on  the  meaning  of  the  word  "  effects" 
in  a  will,  is  the  case  of  Doe  d.  Hick  v.  Dring,  which  I  ap- 
prehend remains  untouched  by  any  subsequent  decision,  and 
is  a  case  binding  on  us  as  an  authority.  In  that  case  it  was 
decided,  that  a  devise  of  "  all  and  singular  my  effects  of  what 
nature  or  kind  soever,"  does  not  pass  the  real  estate^  where  it 
cannot  be  collected  from  the  other  parts  of  the  will  that  such 
was  the  testator's  intention.  Now,  on  reading  this  will,  I 
certainly  should  not  conceive  that  the  testator  intended  to 
give  his  wife  the  estate  of  which  he  was  seised  in  fee  sim- 
ple in  remainder  expectant  on  the  decease  of  Martha  Simp- 
son. He  says,  "  I  dispose  of  all  my  effects  as  follows :" — I 
think  these  words  mean  his  personal  estate,  and  not  the  real 
as  well  as  the  personal  estate : — and  having  thus  declared,  in 
the  introductory  part  of  the  will,  that  he  disposes  of  all  his 
effects,  which  I  read  "  personal  effects,"  he  says,  "  All  my 
household  goods,  live  stock,  furniture,  plate,  wearing  apparel. 
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2y^*  ^      and  other  effects  at  this  time  in  my  poeaeasion,  or  that  hoe- 
afler  may  become  my  property,  unto  my  dearly  beloved  wife^ 
Jane  Haw."  It  seems  to  me>  that,  in  addition  to  the  will  pro- 
fessing in  the  beginning  to  deal  only  with  the  peraonal  pfo> 
perty>  there  is  the  additional  argument  derived  from  this^  that 
the  words  '^  other  eflfects  "  foUow  the  enumeration  of  *'  house- 
hold goods,  live  stock,  furniture,  plate,  and  wearing  ^ypaid;* 
and  therefore,  a  fortiori,  are  to  be  considered  as  meaning  per- 
sonal property  only.  He  goes  on  to  say,  that  all  these  things 
in  his  possession,  ^'or  that  may  hereafler  become  my  pro- 
perty," that  is,  things  of  that  description  that  he  may  be- 
come entitied  to,  are  to  go  to  his  dear  wife ;  and  then  he  be- 
queaths, at  her  death,  a  legacy  of  £200,  or,  if  she  shall  many, 
to  be  paid  inmiediately  on  her  marriage.    It  seema  to  me, 
therefore,  that  the  word  '^  effects,"  although  undoubtedly  it 
maj/y  if  the  words  to  be  found  in  the  will,  as  connected  widi 
the  state  of  tiie  property  of  tiie  testator,  warrant  that  in- 
terpretation, be  sufficient  to  pass  real  property,  is  in  the 
present  instance  to  be  confined  to  its  natural  and  l^al  mean- 
ing, and  that  there  are  no  words  in  the  will  to  extend  it 
beyond  that,  nor  any  circumstances  to  be  coupled  with  the 
words,  to  create  an  opinion  that  the  testator  intended  to  pa» 
any  thing  beyond  his  personal  property.     Even  if  I  were 
asked  to  entertain  any  speculation  on  that  subject,  my  judg- 
ment is  clearly  that  he  did  not  intend  to  pass  anything  more 
than  the  personal  property. 

There  will  therefore  be  judgment  accordingly  for  the 
defendant. 

Judgment  for  the  defendant 
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1846. 

Collins  v.  Hopwood.  .    .,  ^^ 

April  29. 
UEBT  for  penalties. — The  declaration  alleged,  that  here-  The  London 
tofore,  and  within  three  calendar  months  next  before  the  2  wm.  4  c* 
commencement  of  this  suit,  to  wit,  on  &c,  the  defendant,  !"^»  ■•  *^» 

.  ,  .     unpoics  ape- 

then  being  a  seller  of  and  dealer  in  coals,  carrying  on  his  naity  not  ex- 
business  at  a  certain  wharf,  within  the  distance  of  twenty-  the  seUer  of  ^° 
five  miles  from  the  General  Post  Office,  in  the  city  of  ^'t^'2S7 
London,  to  wit,  at  &c,  at  the  wharf  aforesaid,  bargained  ^  ft>nnd  deft- 

.      cicnt,  on  iti 

and  sold  to  the  plaintiff,  at  his  request,  for  &c,  a  certain  being  weighed 
large  quantity  of  coals,  in  a  quantity  exceeding  560lb8.  in  ^ Seact?** 
weight,  to  wit,  &c,  to  be  delivered  to  the  plaintiff  as  pur-  ^^^*  *^lLt 
chaser  thereof,  in  sacks,  and  not  in  bulk,  and  then  sent  neks  are  sent 
from  the  said  wharf  in  a  certain  cart  a  large  quantity  of  chaser  at  the* 
coals,  in  twenty  sacks,  as  and  for  the  said  quantity  so  bar-  J^oMcon-"" 
gained  and  sold  as  afores^d,  to  a  certain  place,  then  being  ^^^*^f  »>>«  P®- 
the  hoiise  of  the  plaintiff,  within  the  city  of  Westminster,  incorred  in  re- 
in  the  s^d  county,  to  wit,  &c.,  to  be  delivered  at  the  first-  ^e^  in  weight 
mentioned  place   to  the   said  plaintiff  as   the  purchaser  ^j^^^J^ 
thereof,  and  then  also  sent  and  caused  to  be  delivered  to  ficient;  and 
the  said  plaintiff,  as  such  purchaser,  immediately  on  the  seventeen  sacks 
arrival  of  the  said  coals  at  the  last-mentioned  place,  and  defid^t  ^t 
before  the  unloadinff  of  the  same,  a  certiun  paper  or  ticket,  ^*  penalties 

°  '^  ^  were  recoTer- 

purporting  to  cont^n  a  statement  of  the  number  of  sacks  able  by  action 

so  sent  as  aforesaid,  and  of  the  weight  of  the  coals  in  each  of  the  sape- 

and  every  of  such  sacks,  according  to  the  exigency  of  the  JJI^J^^JJ^j. 

statute  in  such  case  made  and  provided;  and,  by  the  said  mga-77,whidi 

^  .  .  .      directs  that  all 

paper  or  ticket  so  delivered  as  aforesdd,  and  which  said  penalties  im. 
paper  or  ticket  was  directed  to  the  said  plaintiff,  and  signed  ^Si^ot  LoMd- 
by  the  said  defendant  as  the  seller  of  the  said  coals,  and  by  S'li^'  *^ 
one  J.  C,  as  the  carman  delivering  the  same,  the  said  plain-  recovered  be- 
tiff  was  required  to  receive,  &c  [setting  it  out] ;  and  the  the  peace, 
plaintiff  further  saith,  that  he  did  thereupon  require  the 
Bfud  J.  C,  then  being  such  carman  delivering  the  same  as 
aforesdd,  then  to  weigh  successively  seventeen  of  the  sidd 
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1846.         twenty  sacks  of  coals  contained  in  the  said  cart,  and  so  sent 
Collins       ^^^  delivery  as  aforesaid,  together  with  the  coals  therein 
„    ^'  respectively,  and  afterwards  in  like  manner  to  weigh  suc- 

cessively the  said  seventeen  sacks  without  any  coals  therein, 
according  to  the  exigency,  &c.,  and  that  the  plaintiff  then 
procured  the  attendance  of  an  indifferent  and  credible  per^ 
son,  altogether  disinterested  in  the  said  matter,  to  wit,  &&, 
to  be  present  at  the  weighing  of  such  coals ;  and  the  plain- 
tiff further  saith,  that  the  said  several  sacks,  with  the  coals 
therein,  were  then  and  there,  before  the  house  of  the  plainti£^ 
weighed  successively  by  the  said  J.  C.  in  the  presence  of 
the  plaintiff  and  A.,  of  &c.,  then  being  such  indifferent  and 
credible  person  as  aforesaid,  according  to  the  exigency,  &c.; 
and  that,  upon  the  weighing  of  every  such  sack,  it  hap- 
pened, and  the  fact  was,  that  each  and  every  such  sack, 
together  with  the  coals  therein,  weighed  less  than  224lbs., 
to  wit,  &c.,  and  that  the  said  several  sacks  did  not  nor  did 
any  or  either  of  them  contain  224lbs.  net  of  coals  each 
respectively,  but  on  the  contrary  contained,  &c.,  contrary  to 
the  form  of  tlie  statute,  &c. ;  whereby  and  by  force,  &c^ 
the  defendant,  then  being  such  seller  as  aforesaid  in  manner 
aforesaid,  forfeited  for  his  said  offence  the  sum  of  £5  for 
every  such  sack  of  coals  so  found  deficient  as  aforesaid,  then 
and  there  amounting  in  the  whole  to  the  sum  of  £85. 
Breach,  in  non-payment  of  the  said  simi  of  dE85. 

To  tliis  declaration  there  was  a  general  demurrer ;  and 
the  marginal  note  stated  the  point  of  law  to  be,  that  the 
penalties  for  which  the  declaration  proceeded  are,  under  the 
provisions  of  the  statute  1  &  2  Will.  4,  c.  76,  which  imposed 
these  penalties,  recoverable  only  before  a  justice  of  the 
peace,  and  that  an  action  of  debt  does  not  lie. 
Joinder  in  demurrer. 

Scotland,  for  the  defendant  (April  27). — The  question  in 
this  case  turns  on  the  construction  of  the  57tb,  77th,  and 
85th  sections  of  the  local  and  personal  act,  1  &  2  Will  4, 
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c.  IxxvL     The  57th  section  imposes  the  penalties  for  which         1846. 
the  declaration  proceeds ;  and  the  words  used  are,  that  **  the       coHiks 
seller  or  sellers  of  such  coals  shall,  for  every  such  sack  of  coals  «>• 

that  shall  be  found  deficient,  forfeit  and  pay  any  sum  not  ex- 
ceeding five  pounds.  By  that  section,  therefore,  a  discretion- 
ary power  to  mitigate  the  penalties  is  clearly  given.  Then, 
by  the  77  th  section,  it  is  enacted,  that,  ^'  all  fines,  penalties, 
&c.,  by  this  act,  or  by  virtue  of  the  powers  and  authorities 
thereof  imposed,  &c.,  not  exceeding  ttDentg-Jive  pounds,  shall 
be  sued  for  within  one  calendar  month  after  the  offence  or 
offences  committed,  and  all  such  fines,  penalties,  &c.,  shall 
be  levied  and  recovered  before  any  justice  or  justices  of  the 
peace,''  &c.  In  the  present  case,  the  amount  of  the  penal- 
ties, under  the  discretionary  power  given  by  the  57th  sec- 
tion, might  not,  in  the  aggregate,  exceed  the  sum  of  JE25; 
the  jurisdiction,  therefore,  given  to  magistrates  by  the  77th 
section,  applies  here.  Even  if  the  deficiency  in  the  seven- 
teen sacks  be  looked  upon  as  constituting  but  one  offence, 
still,  as  the  amount  of  the  penalty  is  made  not  merely  to 
depend  on  the  number  of  the  sacks,  but  may  be  reduced  at 
discretion,  the  case  falls  within  the  magistrate's  jurisdiction. 
In  the  case  of  Beeve  v.  Poole  (a),  which  was  an  action  on  a 
former  coal  act,  repealed  by  the  1  &  2  Will.  4,  c  Ixxvi,  to 
recover  penalties  for  selling  one  description  of  coals  for  an- 
other, the  distinction  between  the  case  where  a  discretion 
as  to  the  penalties  is  given,  and  where  no  such  discretion 
exists,  is  pointed  out.  There,  Abboity  C.  J,,  referring  to 
two  sections  of  the  act,  the  one  giving  by  way  of  penalty 
any  sum  not  exceeding  40^.,"  and  the  other  directing  that 
all  penalties,  not  exceeding  £20,"  should  be  sued  for  be- 
fore a  magistrate,  says,  that  "  where  a  statute  gives  a  dis- 
cretionary power  of  mitigating  penalties,  it  is  a  general  rule 
that  there  the  legislature  must  be  taken  to  have  intended  to 
place  the  matter  under  the  jurisdiction  of  the  justices  of  the 

(a)  4  B.  &  C.  155. 
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1846.        peace."    And   Cates  v.  Knight  (a)  is  a  dear  authority  to 
Collins      ^^^9  that  where  power  is  given  to  justices  to  hear  and  de- 
^-  termine  an  offence  for  which  a  certiun  penalty  is  imposed  by 

statute,  the  superior  courts  are  thereby  ousted  of  their 
jurisdiction,  and  that  such  clauses  are  introduced  for  the 
benefit  of  the  prosecuted.  Then,  by  the  85th  section,  the 
case  is  made  still  clearer,  because  thereby  the  jurisdiction 
of  this  Court  is  expressly  limited  to  the  recovery  of  penal- 
ties ^*  where  they  shall  exceed  the  sum  of  £25  by  this  act  im- 
posed, for  any  offence  or  offences  committed  against  tins 
act**  The  effect  of  a  different  construction  from  that  now 
contended  for  would  be,  to  make  the  jurisdiction  of  this 
Court  imcertain ;  if  the  jury  are  to  assess  the  amount  of  the 
penalty,  and  they  should  find  less  than  the  sum  of  £25  <mi 
the  whole,  the  proceedings  would  then  appear  under  the 
act  to  be  without  jurisdiction.  On  the  other  hand,  if  this 
construction  be  upheld,  the  85th  section  will  not  thereby 
be  rendered  inoperative ;  for  there  are  sections  of  the  act^ 
namely,  the  36th,  45th,  55th,  73rd,  and  75th,  which  im- 
pose fixed  and  certain  penalties,  with  respect  to  which  the 
jurisdiction  can  at  once  be  ascertained.  The  words  ''  or  by 
virtue  of  the  powers  and  authorities  thereof  imposed,**  found 
in  the  77  th  section,  and  omitted  in  the  85th,  afford  an  addi- 
tional argument  to  shew,  that  the  intention  of  the  l^islature 
was  to  make  the  jurisdiction  of  magistrates  applicable  to  all 
cases  where  the  penalties  are  not  fixed  in  amount  by  the 
act>  and  thus  clearly  appearing  to  exceed  £25. 

Prideauxy  for  the  plaintiff,  was  not  heard,  the  Court  say- 
ing that,  if  necessary,  they  would  call  upon  him  before 

tiiey  delivered  judgment 

Cur.  adv.  vult 

The  Court  now  gave  judgment. 

(a)  3  T.  R.  442. 
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Pollock,  C.  B. — This  is  an  action  brought  for  the  re-  1846. 

covery  of  penalties  under  the  57th  section  of  the  stat.  1  &  2       collins 
Will.  4,  c  Ixxvi.    That  section,  after  making  provision  for  ^' 

the  providing  of  a  constable,  or  other  indifferent  person,  to 
be  present  at  the  weighing  of  coals  delivered  in  sacks,  on 
behalf  of  the  purchaser,  enacts,  that  "  in  case,  upon  the 
weighing  of  any  such  sack,  it  shall  happen  that  any  sack  or 
sacks  shall  not  contain  either  112  lbs.  or  224  lbs.  net  of 
coals,  as  the  case  may  be,  then  and  in  every  such  case  the 
seller  or  sellers  of  such  coals  shall,  for  every  such  sack  of 
coals  that  shall  be  so  found  deficient^  forfeit  and  pay  any 
sum  not  exceeding  five  pounds."  In  this  case,  the  declarer 
tion  charges  that  the  defendant,  the  seller  of  the  coals,  de- 
livered to  the  purchaser  seventeen  sacks  of  coals,  each  of 
which  was  found  deficient  in  weight,  and  in  respect  of  which 
deficiency  the  plaintiff  claims  penalties  to  the  amount  of 
£85.  I  think  the  true  construction  of  the  act  is,  that  one 
offence,  and  not  seventeen  distinct  offences,  was  thereby 
committed,  and  one  penalty  of  £85,  not  seventeen  penalties 
of  £5  each,  was  incurred.  Not  only  does  that  appear  to  me 
to  be  the  reasonable  construction  of  the  statute,  but  the 
case  of  Reeve  v.  Poole  is  a  direct  authority  in  support  of  it. 
That  was  an  action  to  recover  penalties  imder  the  47  Geo.  3, 
c,  68,  8.  33,  which  enacted,  that  if  any  vendor  of  coals 
should  knowingly  sell  one  sort  of  coals  for  and  as  a  sort 
which  they  really  were  not,  within  the  limits  therein  men- 
tioned, he  should  forfeit  for  every  such  offence  £20  per 
chaldron  for  every  chaldron  so  sold.  Another  clause  pro- 
vided, that  all  penalties  not  exceeding  £20  should  be  levied 
before  a  justice  of  the  peace.  The  Court  of  Queen's  Bench 
held,  that,  as  the  amount  of  the  penalties  depended  upon 
the  number  of  chaldrons  sold,  and  the  plaintiff  had  brought 
his  action  to  recover  twenty -five  penalties  of  £20,  it  was  a 
matter  not  within  the  jurisdiction  of  the  magistrate,  and 
the  action  was  properly  brought  in  that  court.  It  is  said, 
however,  that,  inasmuch  as  the  penalty  imposed  in  this  case 
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1846.         18  a  penalty,  in  respect  of  each  sack,  not  exceeding  £5,  if  by 
\,    "    ^      any  means  the  whole  amount  of  penalties  be  redoced  below 
V-  £25,  it  would  then  appear  that  the  Court  was  without  juris- 

diction. But  those  words,  and  the  words  ''  not  ezoee^ng 
£25,"  in  the  77th  section,  appear  to  me  to  be  used  in  the 
same  sense ;  that  is,  a  penalty  or  penalties  the  whole  amoont 
of  which  does  not  exceed  that  sum.  I  think,  therefore, 
that  the  action  is  properly  brought  in  this  ooort^  and  diat 
the  pliuntiff  is  entitled  to  our  judgment. 

Parke,  B. — I  am  entirely  of  the  same  opimon,  and 
think  it  is  perfectly  dear  that  this  penalty  cannot  be  sued 
for  before  a  magistrate.  He  has  no  power  to  impose  ihis 
penalty  of  £85,  but  only  a  penalty  not  exceeding  £S5. 
The  wording  of  the  85th  section  is  not  quite  aocorate,  bat 
it  is  clear,  it  was  intended  to  include  all  the  cases  not  in- 
cluded in  the  77th  section.  The  legislature  meant  that  there 
should  be  the  security  of  an  action  by  a  conmion  infinrmer, 
in  all  cases  where  the  aggregate  amoimt  of  €be  penalties 
alleged  to  have  been  incurred  exceeded  £25.  The  word 
'*  recovered,''  in  the  85th  section,  must  therefore  be  read 
"  sued  for." 

Solfe,  B. — I  am  of  the  same  opinion.  I  think  that  is 
this  case  there  were  not  seventeen  penalties  inennredl,  but 
one  penalty  of  seventeen  times  £5. 

Platt,  B.,  concurred. 

Judgment  for  the 
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1846. 

Doe  d.  Lloyd  and  Another  r.  Ingleby.  j^fay  8. 

X  HIS  action  of  ejectment  was  tried  at  the  Summer  As-  a  lease  for 
eizes  for  Flintshire,  1845,  before  Parke,  B.,  when  a  verdict  J'^'C  fo"*^ 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  "-entry,  in 

,  case  the  lessee 

Court  on  the  following  case : —  *'  should  at  any 

By  indenture  of  lease,  dated  the  28th  of  April,  1834,  the  tenn  commit 
lessors  of  the  plaintiff  demised  to  Mr.  Thomas  Evans,  his  ^^^^  ^ 
executors,  administrators,  and  assigns,  a  messuage  or  dwell-  whereupon  a 

,  ,  ,  commission  or 

ing-house,  and  other  premises,  in  the  town  of  Mold,  in  the  fiat  in  bank- 
county  of  Flint,  for  the  term  of  forty  years  from  the  date  Sra^a^inst 
thereof,  at  the  yearly  rent  of  £55,  subject  to  a  proviso  that  ^^ V^  ?°**fj 
if  the  lessee  should  assign  the  lease  for  all  or  any  part  of  the  be  duly  found 

and  declared  a 

term,  without  the  consent  in  writing  of  the  lessors ;  or  '^  in  bankrupt."  The 
case  he,  the  said  Thomas  Evans,  should  at  any  time  or  times  ^^^  ^^ 
thereafter  during  the  said  term  commit  any  act  or  acts  of  "'t^d  an  act  of 

°  ^  ''  ^  bankruptcy,  on 

bankruptcy,  whereupon  a  commission  or  fiat  in  bankruptcy  which  a  fiat 
should  or  might  be  issued  against  him,  and  under  which  he  him,  and  he 
the  said  Thomas  Evans  should  be  duly  found  and  declared  !![!!j5lT-!!!f«o«. 

J  commissioners 

a  bankrupt,"  the  term  should  determine  and  be  void,  and  ^o^xnA  and  de- 

dared  a  bank* 

thenceforth  it  should  be  lawful  for  the  lessees  to  re-enter,      mpt;  but  the 
In  December,  1838,  Evans  underlet  a  portion  of  the  pre-  creditor's  debt 
mises  to  the  defendant  for  twenty-one  years,  with  the  con-  o«*  ^^^^^cj  ^ 

^  J  '  fiat  was  founded 

sent  in  writing  of  the  lessors.     On  the  5th  of  December,  was  proved  by 

1839,  Evans,  being  then  a  trader,  carrying  on  his  business  partners,' 

at  Mold  aforesaid,  committed  an  act  of  bankruptcy,  by  ex-  Juc  t^A?  b!* 

ecuting  a  general  assignment  for  the  benefit  of  his  creditors.  &  C.,  as  part- 
A  fiat  in  bankruptcy  issued  thereon  against  him  on  the  24th      Htld^  by 

of  January,  1840,  and  on  the  6th  of  February  he  was  found  ^^d  Piatt,  B.,' 

and  declared  a  bankrupt.     All  the  proceedings  under  the  ^^^^^tf 'ijfat' 

bankruptcy  were  regular  in  form.     The  petitioning  credit-  the  lessee  was 

ors  were  Messrs.  Henderson  &  Cox,  partners,  whose  debt  and  declared  a 

amounted  to  £93,  and  Messrs.  Thomas  Rees  &  Thomas  in*^hrmekning' 

Richard  Guppy,  partners,  whose  alleged  debt  amounted  to  ®^  ***®  proviso. 
99/.   18*.,  for  goods  sold  by  them  to  Evans:  but  it  was 
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1846.  proved  at  the  trials  that  of  this  sum  of  9921  IBs.,  28/.  IQi. 
only  was  due  from  Evans  to  Messrs.  Rees  &  Guppy,  for 
goods  supplied  by  them  to  him  before  one  William  Henry 
Castles  became  a  partner  of  Rees  &  Guppy,  and  that  the 
remaining  71L  Ss.,  the  other  part  of  the  said  sum  of  9921 18«.y 
was  due  from  Evans,  for  goods  supplied  to  him  after  Castles 
had  so  become,  and  during  the  time  he  continued,  a  partner 
of  Rees  &  Guppy.  Messrs.  Rees  &  Gnppy,  before  and 
afler  Castles  joined  them,  carried  on  business  both  at  Bris- 
tol and  Liverpool.  Castles  resided  at  Bristol.  The  goods 
were  supplied  to  Evans  from  Liverpool  The  style  of  the 
firm,  both  before  and  afler  Castles  joined,  was  '^Rees^ 
Guppy,  &  Company,''  and  Castles'  name  was  never  used. 
In  January,  1840,  a  negotiation  for  the  dissolution  of  the 
partnership  commenced  between  Rees,  Guppy,  &  Castles^ 
which  was  finally  concluded  in  February,  1840,  when  Ci- 
ties retired  from  the  firm,  and  upon  his  retirement  it  was 
agreed  and  arranged  between  all  the  said  parties,  that  Rees 
and  Guppy,  who  continued  to  carry  on  the  business  in  co- 
partnership, should  be  entitled  to  all  the  debts  due  to  the 
said  firm  ;  and  Castles,  in  point  of  fact,  never  partioqMited 
in  any  of  the  profits  or  losses  of  the  said  partnership^  haviif 
on  his  retirement  therefrom  received  back  the  money  he 
had  brought  into  it. 

The  question  for  the  opinion  of  the  Court  is|,  whether, 
under  these  circumstances,  Evans,  the  lessee,  was  ''duly 
found  and  declared  a  bankrupt,"  within  the  meaning  of  the 
proviso  for  re-entry.  If  the  Court  shall  be  of  opinion  thst 
he  was,  the  verdict  is  to  stand ;  if  of  a  contrary  opinion,  the 
verdict  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  last  Hilary  Term  (January  21)^ 
by 

fV.  Yardley,  for  the  lessors  of  the  plaintifiT. — This  is  a 
proviso  for  the  benefit  of  the  lessors,  and  the  obvious  inten- 
tion of  the  parties  was,  that  if,  by  the  commission  of  an  act 
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of  bankruptey,  and  the  issuing  of  a  fiat  thereon,  it  should  ^  1846. 
be  made  to  appear  that  Evans,  the  lessee,  was  hopelessly  in- 
solvent, the  lessors  should  have  it  in  their  povirer  to  get  rid 
of  him  as  a  tenant,  by  determining  the  lease.  The  words 
of  the  proviso  are,  that  **  in  case  he  the  said  Thomas  Evans 
should  at  any  time  or  times  commit  an  act  of  bankruptcy, 
whereupon  a  commission  should  be  issued  against  him,  and 
under  which  he  should  be  duly  found  and  declared  a  bank- 
rupt," the  right  of  re-entry  shall  attach.  All  that  is  neces- 
sary, therefore,  is,  that  he  should  in  fact  commit  an  act  of 
bankruptcy ;  that  a  fiat  should  in  fact  issue  against  him 
thereon,  and  that  he  should,  under  that  fiat,  be  '^  duly,"  that 
is,  duly  in  point  of  form,  be  found  and  declared  a  bankrupt. 
Here  it  appears  upon  the  case  that  all  the  proceedings  were 
regular  in  point  of  form,  and  that  there  was  in  fact  a  suf- 
ficient petitioning  creditors'  debt,  as  well  as  all  the  other 
requisites  to  support  the  fiat.  The  terms  of  the  proviso  do 
not  require  that  there  should  be  ^Jiat  duly  issued,  but  only 
that  there  should  be,  upon  a  fiat  issued  in  fact,  an  adjudica- 
tion duly  made,  that  is,  made  regularly  in  due  form. 

[He  then  argued,  that  upon  the  facts  set  forth  in  the  case 
it  appeared  that  Castles  was  a  dormant  partner  merely,  and 
therefore  the  proof  by  Kees  and  Guppy  alone  was  sufficient 
to  sustain  the  fiat :  Lloyd  v.  Archbowle  (a).  But  the  Court 
expressed  a  clear  opinion  that  no  such  inference  could  be 
drawn  from  the  facts  stated.] 

Jervisy  contrk. — The  question  is,  what  was  the  proper 
construction  of  this  lease  on  the  day  when  it  was  made. 
Provisoes  for  re-entry  are  to  be  construed  strictly ;  the  law 
abhors  a  forfeiture ;  and  the  lease  is  not  to  be  avoided  im- 
less  the  construction  be  clear  in  favour  of  the  lessor.  Now 
here  it  is  required,  that,  in  order  to  create  a  forfeiture,  the 
lessee  shall  have  been  ^^  duly  found  and  declared  a  bankrupt." 

(a)  2  Taunt.  243. 
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^846.  ^  Surely,  that  must  mean  that  he  shall  be  found  and  dedaied 
a  bankrupt  upon  due  and  legal  proof  of  all  the  reqiiintes  to 
support  the  commission.  Under  the  24th  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  the  commissioners  have  aa- 
thority  to  adjudge  the  party  a  bankrupt  only  **  upon  proof 
made  before  them  of  the  petitioning-creditor's  debt  or  dAfa, 
and  of  the  trading  and  act  or  acts  of  bankruptcy ."  That  must 
mean,  upon  legal  and  sufficient  proof  of  all  these  matters. 
If  there  be  no  good  petitioning  creditors'  debt  proTed,  tiie 
commissioners  are  altogether  without  jurisdiction,  ao  that 
peijury  cannot  be  committed  in  evidence  given  before  them: 
Reff.  V.  Etoinfftan  {a).  Construing,  therefore,  the  words  of 
the  proviso,  as  the  Court  will  do,  most  strongly  against  the 
lessor,  they  are  not  satisfied  by  an  adjudication  in  fact  that 
the  lessee  was  a  bankrupt,  such  adjudication  not  having  been 
duly  made,  that  is,  not  having  been  made  on  due  proof  oi 
all  the  requisites  to  give  the  commissioners  authority  to 
make  it. 

Yardley,  in  reply. — It  is  not  correct  to  say  that  a  pro- 
viso for  i*e-entry  is  to  be  construed  with  greater  strictness 
than  any  other  contract.  In  Dae  d.  Deans  v.  Bbam  {b), 
Lord  Tenterden  lays  it  down  distinctiy,  that  provisoes  of 
this  sort  are  not  to  be  construed  with  the  strictness  of  con- 
ditions of  common  law ;  that  they  are  matters  of  contract 
between  the  parties,  and  should  be  construed  as  oth^  con- 
tracts, that  is,  '^  according  to  fair  and  obvious  construction, 
without  favour  to  either  side."  Appljring  that  principle  of 
construction,  this  proviso  is  satisfied  in  all  its  terms  by  the 
facts  found  in  this  case. 

Cur.  adv.  vult 


(a)  2  M.  &  Rob.  223.  judge,  in  Doe  d.  Palk  v.  Mar- 

(6)  Moo.  &  M.  189.    But  see      chettiy  1  B.  &  Add.  721. 
the  words  of  the  same  learned 
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The  learned  Judges^  differing  in  opinion,  now  delivered       ^1846. 
their  judgments  seriatim : — 

Platt,  B. — The  question  in  this  case  arises  upon  a 
special  case,  and  involves  the  construction  of  a  proviso  in  a 
lease.  The  proviso  was  in  the  following  terms :  —  *'  That  if 
the  said  Thomas  Evans  [the  lessee]  should  assign  the  lease 
for  all  or  any  part  of  the  said  term  of  forty  years,  &c.,  or  in 
case  he,  the  said  Thomas  Evans,  should  at  any  time  or  times 
hereafter,  during  the  said  term,  commit  any  act  or  acts  of 
bankruptcy,  whereupon  a  commission  or  fiat  in  bankruptcy 
should  or  might  be  issued  against  him,  and  under  which  he, 
the  said  Thomas  Evans,  should  be  duly  found  and  declared 
a  bankrupt,  the  term  should  determine  and  be  void."  It 
seems  to  me  that,  in  order  to  render  this  lease  void  (or  voidable, 
I  should  rather  say),  it  was  necesaary  that  Thomas  Evans 
should  be  duly  found  and  declared  a  bankrupt,  not  only  in 
mere  form,  but  upon  a  proper  foimdation,  namely,  upon  a 
full  and  good  petitioning  creditor's  debt  and  trading.  If 
this  construction  does  not  obtdn,  then  the  word  duly  may 
be  entirely  rejected ;  but  that  word  must  have  some  mean- 
ing in  the  proviso.  Now  a  proviso  for  a  forfeiture  must  be 
construed  strictly;  the  old  text  books  so  lay  it  down.  It  is 
true  that  Lord  Tenterden  stated,  in  the  case  of  Doe  d.  Davis 
V.  Ebam^  that  these  provisoes  are  to  be  construed  as  mere 
contracts:  so  in  one  view  they  are,  inasmuch  as  all  for- 
feitures are  founded  on  contracts.  Put  the  case  of  a  proviso 
for  re-entry,  rent  being  in  arrear :  that,  "  provided  the  rent 
be  in  arrear  for  one  and  twenty  days,  the  lease  shall  be  void." 
Can  any  one  say,  because  the  demand  of  rent  is  not  men- 
tioned in  the  proviso,  that  it  is  not  necessary  in  order  to 
work  the  forfeiture  ?  In  the  case  of  Crusoe  d.  Blencowe  v. 
Bugby  (a),  it  was  distinctly  laid  down  by  the  Court,  that 

(a)  2  W.  Bla.  766  :  3  Wils.  234. 
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184$.  *'  the  Courts  have  always  held  a  strict  hand  over  these  con- 
ditions  for  defeating  leases  :^  and  therefore  it  seems  to  me, 
according  to  the  old  doctrine,  from  which  I  see  nothing  to 
induce  me  to  withdraw,  that  whenever  there  is  a  stipulaUon 
for  a  forfeiture,  the  case  must  be  clearly  and  strictly  brought 
within  the  terms  of  the  condition.  The  words,  **  where- 
upon a  commission  or  fiat  in  bankruptcy  should  or  might 
be  issued  against  him,*^  may  well  have  been  inserted  for 
the  purpose  of  giving  a  date  to  the  forfeiture.  Suppose  the 
petitioning  creditor's  debt  was  due  on  the  first  of  January, 
1844,  and  remained  unpaid  on  the  first  of  January  in  the 
following  year,  and  that  a  valid  fiat  was  afterwards  sued 
out,  founded  upon  an  act  of  bankruptcy  committed  on  the 
first  of  January,  1845.  Although  in  such  case  the  peti- 
tioning creditor's  debt  was  old  enough  to  support  the  fiat, 
provided  an  act  of  bankruptcy  had  been  committed  in  the 
month  of  July,  1844,  yet  that  would  not  be  the  act  oi 
bankruptcy  to  which  the  forfeiture  would  be  referred. 
The  lessor  might  well  exact,  and  the  lessee  well  concede, 
that  an  act  of  bankruptcy  founding  a  valid  fiat  should 
operate  as  a  forfeiture,  and  that  the  date  of  such  fiM^dt- 
ure  should  be  fixed  by  the  act  of  bankruptcy  upon  whidi 
a  fiat,  supported  by,  amongst  other  things,  a  good  petition- 
ing creditor's  debt,  might  issue.  The  lessee  may  say,  **! 
may  have  committed  an  act  of  bankruptcy,  but  if  there 
was  no  good  petitioning  creditor's  debt,  I  was  not  liaUe 
to  a  fiat,  and  I  have  not  put  myself  into  the  conditioo 
of  forfeiting  the  lease  unless  I  am  duly  made  a  bankrupt* 
And  when  we  look  at  the  history  of  these  provisoes,  and 
the  manner  in  which  the  Courts  have  treated  them,  one  is 
led  to  believe  that  this  must  be  the  reason  of  the  matter. 
The  old  provisoes  providing  mainly  for  forfeiture  in  the 
event  of  an  assignment,  the  Courts  of  law  held  that  that 
applied  to  voluntary  assignments  only,  not  to  involuntary 
assignments  by  operation  of  law.   What  is  the  object  here? 
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It  is  that  the  lessor  should  not  have  a  new  tenant  of  any  ^  1846. 
kind  or  description,  either  by  the  voluntary  or  involun- 
tary assignment  of  the  lessee,  forced  upon  him  without  his 
consent.  The  lessor  provides  against  his  having  a  new  tenant 
forced  upon  him,  by  providing  for  the  forfeiture  of  the 
lease  in  case  of  bankruptcy ;  but  it  would  be  carrying  the 
case  too  far  against  the  lessee,  if  we  held  that  the  forfeiture 
attached,  if  he  committed  an  act  of  bankruptcy  upon  which 
a  fiat  issued,  without  any  petitioning  creditor's  debt,  and 
where  the  estate  is  not  validly  assigned  at  alL  It  seems  to 
me,  that  we  should  in  that  case  be  carrying  the  proviso  a 
great  deal  further  than  one  can  suppose  was  the  intention 
of  the  parties.  I  think,  therefore,  that  this  second  branch 
of  the  proviso  merely  relates  to  the  case  where  a  valid  fiat 
is  sued  out ;  and  thereby  a  perfect  meaning  and  application 
is  given  to  every  word  of  the  proviso,  because  the  intention 
of  the  lessee  was  not  to  lose  this  property  unless  by  an  in- 
voluntary assignment  And  I  should  not  be  disposed  to  lean 
in  favour  of  forfeitures,  notwithstanding  any  recent  decision 
that  may  have  taken  place  on  that  subject.  The  old  law 
was,  that  whenever  a  presumption  was  to  be  exercised,  it 
was  rather  to  be  made  against  them  than  in  their  favour. 

Parke,  B. — The  only  question  in  this  case  is,  whether, 
according  to  the  true  construction  of  the  proviso,  it  was 
necessary,  in  order  to  determine  the  term,  that  there  should 
be  a  valid  fiat  in  bankruptcy  against  the  lessee. 

The  terms  of  the  proviso  are  as  follows :  [His  Lordship 
read  it.]  This  proviso  is  a  matter  of  contract,  and  is  to  be 
construed  as  other  contracts  are  (a) ;  and,  reading  the  words 
in  their  ordinary  sense,  and  applying  the  usual  rules  of  con- 
struction to  them,  it  seems  to  me  that  the  lease  was  avoided 
by  an  act  of  bankruptcy  of  the  lessee,  followed  by  a  fiat, 

(a)  Per  Lord  TerUerden,  Doe  d.  Daffis  v.  Elsam,  Moo.  &  M.  189. 
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1846.  and  a  finding  and  declaration  of  his  being  a  banknipt  hj 
the  Commissioners  of  Bankrupt,  made  in  due  form,  althoi^ 
there  were  in  fact  no  sufficient  petitioning  creditor's  ddit 
The  case  finds  that  a  debt  to  a  sufficient  amount  was  not 
proved.  If  the  proviso  had  been  simply  ''upon  the  lessee's 
being  duly  found  and  declared  a  bankrupt^"  I  aliould  hafs 
thought  that  tiie  word  "  duly  "  would  have  memnt  dmfy  in 
all  respects,  and  involved  in  it  the  faet  of  a  fiat,  and  the 
validity  of  the  fiat,  and  that  it  would  have  been  nocoosiiy 
to  prove,  in  order  to  defeat  the  lease,  not  only  the  iasmng 
of  the  fiat,  but  all  the  requintes  to  support  it,  the  trading 
act  of  bankruptcy,  and  petitioning  creditor's  debt^  as  well 
as  the  adjudication ;  for  otherwise  he  could  not  have  been 
duly  found  a  bankrupt.  But,  as  this  proviso  inserts  some 
of  the  requisites  and  omits  others,  the  others,  upon  the 
principle  of  '^  expressio  unius  est  exdusio  alteriusi,''  ought 
to  be  construed  to  be  unnecessary;  and  the  word  '^  duly,*  to 
be  consistent  with  that  context,  should  be  held  to  mean  **  ia 
due  form,"  or  duly  as  related  to  the  adjudication  only,  and 
to  require  no  more  than  an  adjudication  by  the  oonunisnoii- 
ers  upon  the  proofs  before  them.  And  this  oonstmction  ii 
far  from  unreasonable ;  for  why  should  not  the  lessor  be 
desirous  of  getting  rid  of  a  tenant,  who  was  insolvent^  and 
had  committed  an  act  of  bankruptcy,  and  against  whom  t 
fiat  had  actually  issued,  and  who  had  been  declared  a  bank- 
rupt by  the  conmiissioners,  upon  proof  before  them  of  the 
petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy, 
though  the  fiat  was  invalid  ?  Besides,  althon^  the  peti- 
tioning creditor's  debt  was  insufficient,  the  fiat  might,  as  the 
law  stood  at  the  date  of  the  lease  (April,  1834)^  be  sop* 
ported  at  any  future  time  by  the  extraordinary  power  pven 
to  the  Chancellor  by  the  6  Geo.  4,  c  16,  s.  18,  to  sabstitnte 
another  petitioning  creditor;  and  thus,  besides  the  incon- 
venience of  having  an  insolvent  tenant,  the  landlord  woold 
be  kept  for  a  long  time  in  a  state  of  uncertainty  whether 
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the  estate  would  be  divested  from  his  tenant  or  not,  and  he  1846. 
would  be  incapable  of  making  a  profitable  use  of  it.  It  is 
extremely  likely  that  a  prudent  lessor  would  wish  to  guard 
against  such  a  state  of  things ;  at  all  events,  the  construc- 
tion, which,  according  to  the  ordinary  rules,  I  put  upon  the 
words  of  the  proviso,  is  by  no  means  unreasonable,  but  en- 
tirely consistent  with  the  probable  view  of  the  parties. 

But,  if  the  word  **  duly  "  is  to  be  interpreted  as  the  de- 
fendant contends,  that  is,  that  the  adjudication  is  to  be 
founded  on  a  sufficient  petitioning  creditor's  debt,  as  well  as 
trading  and  act  of  bankruptcy,  it  follows,  not  merely  that 
the  lease  would  not  be  forfeited  in  this  case,  but  would  not 
be  avoided,  even  though  the  Chancellor  should  render  the 
fiat  valid,  by  substituting  another  petitioning  creditor's 
debt,  and  so  vest  the  leasehold  estate  in  the  assignees,  for 
still  the  adjudication  would  not  have  been  duly  made.  But 
if  the  word  "  duly  "  is  construed  "  in  due  manner,"  or  duly 
with  respect  to  the  adjudication  only,  this  inconvenience 
would  not  follow.  I  think,  therefore,  that  our  judgment 
ought  to  be  for  the  plaintifil 

Pollock,  C.  B. — The  question  in  this  case  turns  on  the 
legal  meaning  of  a  proviso  in  a  lease,  by  which  the  lease  was 
to  become  void  in  the  event  of  the  lessee  committing  an  act 
of  bankruptcy,  upon  which  a  fiat  should  issue,  and  under 
which  he  should  be  "  duly  found  and  declared  a  bankrupt." 
At  the  trial,  a  fiat  and  adjudication  were  put  in,  and  an  act 
of  bankruptcy  was  proved,  but  the  petitioning  creditor's 
debt  was  not  proved;  and  the  question  is,  whether  the 
lessee,  under  these  circumstances^  was  duly  found  and  de- 
clared a  bankrupt,  within  the  meaning  of  the  proviso.  It 
appears  to  me  that  he  was  found  and  declared  a  bankrupt, 
but  that  he  was  not  duly  found  and  declared  a  bankrupt.  If 
the  proceedings  themselves  had  been  in  evidence,  and  the 
defect  had  appeared  on  the  face  of  the  proceedings,  and,  on 


■% 
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1846.  reading  the  adjudication,  it  had  turned  out,  that,  by  inadr 
Tertence,  the  proof  of  the  petitioning  creditor's  debt  was 
imperfect,  or  was  wholly  omitted,  could  it  be  said  the  trader 
was  duly  found  and  declared  a  bankrupt,  when  the  finding 
and  adjudication  obviously,  and  on  the  hce  of  the  proceed- 
ings, were  founded  on  a  mistake  ?  I  cannot  distingoish  this 
case  in  principle  from  the  case  I  am  so  putting;  for  there  is 
nothing  in  the  evidence  in  this  case  to  shew  that  the  actual 
adjudication  in  point  of  fact  did  not  take  place  by  the  mere 
mistake  of  the  commissioners,  in  thinking  that  no  proof  of  a 
petitioning  creditor's  debt  was  necessary  at  all.  To  hold 
tiiat  a  mere  formal  declaration  is  sufficient,  aiq>ear8  to  me  to 
be  giving  no  effect  to  the  word  **duhf.^  I  think  that  is  an 
important  word,  and  that  we  ought  not  to  pronoonoe  the 
lease  void  on  insufficient  or  imperfect  materials,  or  no  ma* 
terials  at  all.  For  these  reasons,  I  think  the  leasee  has  not 
been  duly  declared  a  bankrupt,  and  that  the  defendant  is 
entided  to  our  judgment. 

Judgment  for  the  defendant. 
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IN  THE    EXCHEQUER   CHAMBEH. 

{In  Error  from  the  Court  of  Exchequer). 


This 


Dean  v.  Reoikam.  April  2S. 


was  a  proceeding  upon  a  scire  facias  on  an  extent,  xjpon  a  scire 
—The  writ  was  tested  on  the  30th  of  March,  in  the  sixth  ^  ^^^'   . 

'  cover  a  sum  oi 

year  of  the  reign  of  her  present  Majesty,  and,  on  the  face  of  money  found 
It,  was  returnable  on  the  15th  day  of  April,  6  Vict     It  Crown  for 
stated,  that,  by  an  inquisition  taken  on  the  1st  day  of  tomt,  by  an 
March,  in  the  same  year,  before  &c.,  commissioners  ap-  JjJkeiMmdter  a 
pointed  under  a  conmiission  issued  out  of  the  Court  of  commUiion  to 

L,  ,  find  debtg,  it 

Exchequer,  it  was  found  that  the  defendant,  John  Dean,  appeared  on 

was,  on  the  day  of  the  taking  of  the  said  inquisition,  justly  ^  ^mi- 

and  truly  indebted  to  her  Majesty  in  the  sum  of  262i  10*.,  ^^^2ut 

for  the  duties  of  customs  on  foreign  silks  imported  into  the  of  Febmary, 

United  Eangdom  from  foreign  parts,  between  the  8th  day  the  I5th  of 

of  February,  1841,  and  the  14th  day  of  February,  1841 ;  and  ^^^Jrildl  Uie 

that  the  said  smn  of  262/.  10*.,  and  every  part  thereof,  then  commiidonen 

,  to  inquire 

remained  due  and  unpaid  to  her  Majesty.  «  whether  J.  D. 

The  defendant  craved  oyer  of  the  commission,  which  in  any  and* 
was  set  out     It  was  tested  the  2l3t  of  February,  6  Vict,  '''*'* «"™" »' 

•^ '  '   money,"  &c. 

and  on  its  face  was  made  returnable  on  the  15th  of  April,  6  The  inqaintion 

.  ^as  taken  and 

Vict.,  and  it  authorised  the  commissioners  therein-named  to  retomed  on  the 
inquire  "  whether  the  said  John  Dean  and  F.  W.  S.,  or  1943^  an^Uie 
either  of  them,  be  now  indebted  to  us  in  any  and  what  sums  JJ"7  ^o"***  **>*' 

^  "^  J.  D.  was,  on 

of  money  for  tiie  duties  aforesaid."     The  defendant  also  theiayqftak- 
craved  oyer  of  the  inquisition,  which  was  set  out,  and  pur-  iUion,  indebted 

to  the  Crown 
in  262/.  10«., 

for  the  duty  of  customs  on  silk  imported  by  him  between  the  8th  and  14th  day  of  February,  1841, 

and  that  the  said  sum,  and  every  part  thereof,  still  remained  due  and  unpaid : — Heldt  that  this 

finding  was  good  in  form,  and  was  warranted  by  the  commission. 
The  scire  facias  was  tested  the  30th  of  March,  1843 :— /TWif,  that  its  having  issued  before 

the  return  day  of  the  commission,  was  a  mere  irregularity,  and  not  ground  of  error. 


II 
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2f*^' ,  ported  to  have  been  taken  on  the  first  day  of  Alardij 
6  Vict. ;  and  it  was  thereby  found  by  the  jury,  '^  thit 
John  Dean,  importer  of  foreign  silks,  in  the  said  oommisBioo 
named,  is,  on  the  day  of  taking  this  ingtdsitian,  justly  and 
truly  indebted  to  her  Majesty  in  the  sum  of  262L  lOf.  for 
the  duties  of  customs  on  certain  foreign  silks,  by  him,  the 
said  John  Dean,  imported  into  the  United  Kingdom  fifom 
foreign  parts,  between  the  8th  day  of  February  and  the  14th 
day  of  February,  1841,  and  that  the  said  sumof  262iL  lOf, 
and  every  part  thereof,  still  remains  due  and  unpaid. 
This  inquisition  was  in  fact  returned  on  the  Ist  of  March, 
1843. 

The  defendant  then,  after  protesting,  &o.,  pleaded,  thii 
he  was  not,  on  the  day  of  taking  the  stud  inquintion  under 
the  said  commission,  justly  and  truly  indebted  to  her  Ma- 
jesty, &c.  (traversing  the  finding  in  its  terms),  in  manner 
and  form,  &a  Issue  was  joined  thereon  by  the  Attm^- 
Greneral,  and  on  the  trial  of  the  cause,  a  verdict  passed  for 
the  Crown  for  137/.  16^.,  and  judgment  was  given  aoooid- 
ingly,  and  execution  awarded  for  that  sum.  On  this  jnd^ 
ment  a  writ  of  error  was  brought  into  this  Court,  and  the 
following  were  the  points  stated  for  argument : — 

For  the  plaintiff  in  error. — That  it  appears  tiiat  the  find- 
ing of  the  commissioners  under  the  inquisition  ia  not  in 
conformity  with  the  inquiry  directed  by  the 
inasmuch  as  the  inquiry  directed  by  the  commisaion 
whether  any  and  what  debt  was  due  from  John  Dean  to  her 
^fajesty  at  the  date  of  the  commission,  which  was  the  Slst 
of  February,  1843  ;  but  the  finding  of  the  jury  upon  sock 
inquisition  was  merely  that  the  said  John  Dean  was^  oo  the 
day  of  taking  the  said  inquisition  under  the  comnuBMi^ 
which  was  on  the  Ist  day  of  March,  1843,  justly  and  tinlf 
indebted  to  her  Majesty  in  the  sum  of  262^  IQc  fw  the  doty 
of  customs  on  certain  foreign  silks,  by  the  said  John  Den 
imported  into  the  United  Kingdom  from  foreign  partly  b»> 
tween  the  8th  of  February,  1841,  and  the  14th  of  Febramyt 
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1841^  and  the  said  sum  of  262/.  lOs.  was  due  and  unpaid         1846. 
on  the  day  of  taking  the  said  inquisition ;  and  that  the  latter        d^an  ' 
words  of  the  finding  do  not  aid  the  defect^  because  the  goods 
might  have  been  imported  by  the  defendant  in  1841^  but  the 
defendant  might  not  have  become  indebted  in  respect  of  the 
duties  thereon  until  afler  the  date  of  the  commission.    That 
the  writ  of  scire  facias  was  issued  before  the  commission 
was  returnable,  and  therefore  before  there  was  any  debt  of 
record.     The  commission  was  returnable  on   the  15th  of 
April,  in  the  sixth  year  of  her  Majesty's  reign,  and  the  scire 
facias  was  issued  and  bore  teste  the  30th  of  March  in  the 
same  year,  and  was  returnable  on  the  same  day  on  which 
the  commission  was  returnable,  namely,  the  said  15th  of 
April. 

For  the  Crown  the  following  points  were  stated. — First, 
that  the  inquisition  is  in  the  form  and  words  prescribed  by 
the  invariable  practice  of  the  Court,  and  the  course  of  the 
Exchequer ;  second,  that  inasmuch  as  the  object  of  the  com* 
mission,  and  the  inquisition  taken  under  it,  is  only  to  found 
proceedings  for  the  recovery  of  the  debt,  it  is  wholly  iihma- 
terial  whether  the  Crown  debtor  should  have  been  indebted  at 
the  date  of  the  commission  or  not,  so  long  as  it  appears  that 
he  is  indebted  on  the  date  of  the  inquisition ;  third,  that  if 
it  were  necessary  that  it  should  appear  that  the  Crown 
debtor  was  indebted  on  the  date  of  the  conunission,  it  does 
so  appear  by  the  statement  that  the  goods  in  respect  of 
which  the  debt  arose  were  imported  before  that  date,  inas- 
much as  the  imported  necessarily  become  a  Crown  debtor 
f]X)m  the  moment  of  importation ;  fourth,  that  the  issuing 
of  the  scire  facias  before  the  day  on  which  the  conmfiission 
is  returnable,  but  afler  the  commission  hath  been  returned 
in  fact,  is  in  conformity  with  the  usage  of  the  court  and 
the  established  practice ;  fiflh,  that  tlie  issuing  of  the  writ 
of  scire  facias  before  the  commission  was  returnable  is  at 
most  only  a  ground  for  a  motion  to  set  aside  such  writ,  and 
that  the  defendant  cannot  now  take  advantage  of  it  as  error ; 
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1846.         ^^^9  generally,  that  there  are  no  errors  in  the  said  record  or 
^    "^  proceedings. 

V.  The  case  was  argued  on  the  18th  of  June,  1845  (a),  by 

Rboinam. 

Montagu  Chambers^  for  the  plaintiff  in  error. — Two  ob* 
jections  are  raised,  on  the  part  of  the  defendant  below,  to 
the  proceedings  in  this  case :  First,  that  the  finding,  in  this 
inquisition,  of  a  debt  due  at  a  date  different  from  that  mo- 
tioned in  the  commission,  and  not  consistent  with  or  sup- 
ported by  the  commission,  is  without  jurisdiction.  The 
commissioners  had,  under  the  commission,  authority  to  in- 
quire whether  any  or  what  debt  was  due  from  the  defend- 
ant to  the  Crown  on  the  date  of  the  commission,  the  2l8t 
of  February,  1843  ;  but  the  finding  is  of  a  debt  then  due^ 
namely,  on  the  1st  of  March,  1843.  It  will  be  said,  that, 
as  the  inquisition  alleges  also,  that  the  importation  took 
place  between  the  8th  and  the  14th  days  of  February,  1841, 
it  sufficiently  shews  that  the  debt  then  accrued  due,  and 
the  other  part  of  the  finding  amounts  to  an  all^ation  that  it 
continued  due  up  to  the  time  of  taking  the  inquisition.  But 
this  cannot  be  considered  as  a  sufficiently  direct  or  podtite 
allegation  that  the  debt  was  due  at  the  time  of  the  issuiif 
of  the  commission.  [^Tindaly  C.  J. — The  duty  becomes  a 
debt  from  the  moment  of  the  importation.]  Suppodng 
that  to  be  so,  the  finding,  in  order  to  bring  it  within  the 
scope  of  the  commission,  ought  to  have  gone  on  to  shew 
that  that  debt  had  not  ceased  to  be  due  before  the  time 
when  the  commission  was  issued,  and  the  inquisition  taken. 
[  THndaly  C.  J. — The  commission  and  inquisition  follow  the 
old  forms,  to  be  found  in  West  and  Tidd.]  The  finding 
must  pursue  the  authority.  In  Stoughtan^s  case  {b)  a  writ 
of  melius  inquirendum,  which  recited  a  former  oflioe,  found, 
that  P.  S.  was  seised  of  a  certain  manor,  and  died  40  iSiXi 

(a)  Before  Tindaly  C.  J.,  Wil-      J.,  Maule,  J.,  and  Orestwell,  J. 
liamsy  J.,  Coleridgey  J.,  CoUman,         (b)  8  Rep.  168  a. 
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was  awarded  to  inquire  whether  the  said  manor,  at  the  time  1^*6. 
of  the  death* of  P.  S.,  was  held  of  the  king  (James  I.) ;  and  Dean 
the  finding  was,  that  the  manor  was  held,  at  the  time  of  the  rbginam. 
death  of  P.  S.,  of  the  late  queen  Elizabeth.  The  Court 
said,  that,  "  although  the  finding  was  well,  yet,  forasmuch 
as  it  was  without  the  warrant  of  the  writ,  it  was  insufficient 
and  void.*^  In  the  Doctrina  Placitandi,  p.  79,  it  is  said, 
'^  Si  home  plead  une  commission,  il  doit  monstre  que  les 
commissioners  avoyent  authority  de  determiner  mesme  le 
matter  que  fuit  al  eux  refer  in  commission;"  and  Pagers 
ccLse  {a)  is  referred  to,  where  it  was  resolved,  that  an  office 
to  entitle  the  Crown  to  the  freehold  lands  of  an  alien,  was 
insufficient,  because  it  did  not  specifically  appear  what  au- 
thority the  commissioners  had,  but  generally  "inquisitio 
capta,  &c.,  coram,  &c.,  virtute  cujusdam  commissionis  eis 
directsB." 

Secondly,  the  scire  facias  is  void,  as  having  issued  before 
the  return-day  of  the  commission,  and  therefore  before 
there  was  any  actual  debt  of  record.  Before  the  stat.  5  &  6 
Vict.  c.  86,  an  extent  could  only  be  made  returnable  in 
term.  The  8th  section  of  that  act  gives  power  to  issue 
commissions,  &c.  from  the  Court  of  Exchequer,  to  be  tested 
and  returnable  on  any  day  certain,  in  term  or  vacation,  to 
be  named  in  such  commission,  &c  But  there  is  no  autho- 
rity for  saying,  that  a  commission  can  be  returned  in  vaca- 
tion, when  the  return-day  named  in  the  writ  is  in  the  fol- 
lowing term.  The  Crown  ought  to  avjiil  itself  of  the  power 
given  by  the  statute  at  the  time  of  the  issuing  of  the  com- 
mission. In  West  on  Extents,  p.  316,  the  author  says, 
that  "  the  scire  facias,  though  it  may  be  sued  out  in  vaca- 
tion, must  be  tested  and  made  returnable  in  term."  And  in 
Rex  V,  Pearson  {b\  there  referred  to,  where  an  inquisition 
to  find  debts,  returnable  in  the  following  term,  was  exe- 
cuted in  vacation,  and  a  scire  facias  issued  thereon,  tested  as 

(a)  6  Rep.  62  b.  {h)  3  Price,  288. 

VOL,  XV.  K  K  M,  W. 
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IB46.  of  the  preceding  term,  the  proceeding  was  set  aside  for  the 
repugnancy  appearing  on  the  face  of  the  record,  and  die 
Court  would  not  allow  it  to  be  aided  bj  inserting  the  true 
dates.  fVoocly  B.,  there  says,  "  This  is  not  a  case  in  wkiob 
we  ought  to  depart  from  the  ancient  practice  of  the  Court, 
which  has  always  been,  never  to  issue  a  scire  facias  till  after 
the  return  of  the  inquisition ;  and  the  practice  is  fbnnded  in 
good  reBSon,  for  the  debt  is  not  of  record  till  thenJ*  Nor  am 
it  be  said  that  this  is  a  mere  irregularity  in  the  proceedings ; 
it  shews  the  scire  facias  to  have  issued  altogether  withool 
foimdation,  and  is  therefore  ground  of  error,  as  much  as  % 
under  the  old  practice,  an  action  had  been  conunenced  with- 
out any  original  writ 

J.  Wildey  for  the  Crown. — With  respect  to  the  first  objec- 
tion the  commission  and  inquisition  follow  the  forms  in  orfi- 
nary  use,  as  ^ven  in  West  on  Extents,  Appendix,  p.  19,  and 
Manning^s  Exchequer  Practice,  261.  The  inquisition  woaU 
be  bad  if  it  were  in  any  other  form:  Bexy.  Green  (a).  Then^ 
an  extent  having  issued  against  M.,  dated  in  February,  an  in- 
quisition was  taken  thereon  in  the  following  May,  upon  whick 
the  finding  was,  that  G.  was  indebted  to  M.,  in  Febnniy, 
'^  scilicet  die  emanationis  brcvis  de  extent ;"  and  the  inqai- 
sition  was  quashed,  on  the  ground  that  debts  are  not  bound 
by  the  teste  of  the  extent,  but  only  a  ^'die  captionis  inquifl- 
tionis.''  The  object  of  the  commission  is  merely  to  pot 
upon  record  the  debt  due  to  the  Crown,  and  the  real  inquiij 
is,  what  debt  is  due  at  the  time  of  the  inqoiidtion  takea 
\_Mauky  J. — If  a  debt  accrued  due  after  the  teste  of  Ai 
commission,  and  before  the  date  of  the  inquisition,  would 
the  jury  be  bound  or  authorised  to  find  that  debt  ?]  Thej 
might  not,  perhaps,  be  bound  to  find  the  debt,  but  snob  t 
finding  would,  according  to  all  the  forms,  be  good.  It  m 
not  necessary,  however,  to  contend  for  that  in  the  proeent 

(a)  Bunbury,  266. 
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case,  because  here  it  is  sufficiently  clear  upon  the  finding,         1846. 

that  the  debt  accrued  due  by  the  importation  of  foreign 

customable  goods  before  the  date  of  the  commission ;  it  is, 

therefore,  a  necessary  inference  that  it  was  due  at  the  time 

of  the  issuing  of  the  commission.     The  liability  to  duty 

accrues  inunediately  upon  the  importation :  Attorney  Oeti" 

eral  v.  Ansted{a),     [Mauhy  B, — Suppose  the  goods  had 

been  imported  before  the  teste  of  the  commission,   and 

bonded,  and  remained  so  until  the  present  time,  would  the 

jury  be  bound  in  that  case  to  find  the  debt?     Then  may 

not  the  statement  in  the  inquisition  be  consistent  with  the 

&ct,  that,  although  imported  before  the  commission  issued, 

they  remained  in  bond  until  afterwards,  and  were  taken  out 

of  bond  before  the  inquisition?]     That  woidd  be  within 

the  terms  of  the  conunission ;  it  speaks  of  a  debt  which  had 

then  accrued,  but  says  nothing  as  to  its  being  then  payable. 

If  the  time  for  payment  had  not  arrived,  the  defendant 

might  have  objected  that  on  the  trial  of  the  inquisition,  or 

shewn  it  by  plea  to  the  sdre  facias. 

With  respect  to  the  other  objecti(Hi,  it  is  one  of  a  purely 
technical  nature,  and  amounts  at  most  to  a  mere  irr^ularity 
in  the  writ,  which  is  cured  by  appearance,  and  does  not 
constitute  any  ground  of  error  in  the  record.  The  proper 
mode  of  taking  advantage  of  it  would  have  been  by  a  motion 
to  set  aside  the  writ  for  irregularity,  as  in  Rex  v.  JPearsan^ 
Vaughan  v.  Lhyd  (&)  is  an  authority  strongly  in  point  as 
to  this  objection.  In  an  audit&  querela,  the  party  appeared 
on  the  scire  facias,  and  demurred,  on  the  ground  that  it  bore 
date  before  the  audita  querela.  Tlie  Court  agreed,  that  if 
it  had  been  a  scire  facias  upon  a  judgment,  the  defect  would 
not  have  been  cured  by  appearance,  because  there  the  scire 
facias  is  the  foundation  and  quasi  an  original,  and  the  judg- 
ment is  given  upon  it ;  but  that,  in  the  case  before  them  the 

(a)  12  M.  &  W.  620.  {h)  1  Ventr.  7. 

K  k2 
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1846.  scire  facias  is  only  to  bring  the  party  in  to  answer,  and  in 
the  nature  of  a  mesne  process,  and  the  judgment  was  ^ven 
upon  the  audita  quareltl ;  and  therefore  they  disallowed  the 
demurrer.  So  here,  the  commission  and  inquisition^  and 
not  the  scire  facias,  are  the  foundation  of  the  proceedings; 
and  therefore  a  wrong  date  to  the  scire  facias  is  a  mere  irre- 
gularity, and  not  ground  of  error.  In  Read  v.  fVilmat  {a\ 
the  defendant,  in  an  action  for  false  imprisomnent,  justified 
under  a  capias  directed  to  him  upon  a  suit  commenced 
against  the  plaintiff  in  an  inferior  court.  The  plaintiff  de- 
murred, on  the  ground  that  it  was  not  shewn  that  a  sum- 
mons was  issued  first,  and  inferior  courts  can  award  no 
capias  but  upon  a  summons  first  returnable.  In  giving 
judgment.  Hale,  C.  J.,  said,  that  "though  upon  a  writ  of 
error  this  matter  was  not  assignable,  because  a  fault  in  the 
process  was  aided  by  appearance,'^  &a,  yet  false  imprisoo- 
ment  lay  on  it.  In  Robsert  v.  Andrews  {b\  a  writ  of  ac- 
count was  brought  in  Norfolk,  and  the  capias  ad  oompn- 
tandum  was  awarded  to  the  sheriff  of  London,  instead  of 
the  sheriff  of  Norfolk ;  and  Lord  Coke  held,  **  that  there 
having  been  an  appearance  on  the  process,  it  was  made  ffxA^ 
and  the  defect  w:i8  no  ground  of  error.**  The  inquisition  in 
this  case  was  in  fact  returned  before  the  scire  facias,  wlud 
is  founded  upon  it,  issued,  and  an  immediate  extent  might 
have  issued  upon  it :  West  on  Extents,  48.  The  apparent 
repugnancy  in  the  teste  is  quite  immaterial 

Chambers^  in  reply. — The  commissioners  could  have  no 
authority  to  swear  the  witnesses  examined  before  them  on 
any  other  point  besides  that  specified  in  the  commianon; 
and  an  indictment  for  perjury  before  them  could  not  have 
been  sustained,  for  the  allegation  of  materiality  could  not 
have  been  established.  The  entries  referred  to  on  the  other 
side  are  merely  forms,  and  cannot  be  used  to  cure  an  ob- 

(a)  1  Ventr.  220.  (6)  Cro.  Eli«.  82. 
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jection  of  substance.      The  Attorney- General  v.  Ansted  is         1846. 

rather  in  favour  of  the  plaintiff' in  error:  there  the  Court       ^^T^ 

*^  uean 

proceeded  on  the  ground  that  not  only  the  duties  were  ''• 

originally  payable  by  the  importer,  but  the  time  for  pay- 
ment of  them  had  arrived.  But  here  it  is  quite  consistent 
with  the  finding,  that  the  liability  which  existed  before  did 
not  become  a  debt  payable  to  the  Crown  until  after  the 
date  of  the  commission. 

As  to  the  other  point,  he  relied  on  Rex  v.  Pearson^  in  which 
the  Court  treated  it  as  a  repugnancy  and  contradiction,  and 
not  as  a  mere  irregularity. 

J.  Wilde  claimed,  on  the  part  of  the  Crown,  and  was 
allowed,  the  general  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J. — The  first  objection  raised  on  this  record 
is,  that  the  finding  of  the  commissioners  under  the  inquisi- 
tion is  not  in  conformity  with  the  inquiry  directed  by  the 
commission.  The  commission,  as  it  appears  on  the  record 
when  set  out  on  oyer,  directs  the  commissioners  to  inquire 
whether  John  Dean  is  now  indebted  to  her  Majesty  in  any 
and  what  sums  of  money,  for  the  duties  aforesaid ;  and  the 
commission  is  tested  on  the  2l8t  of  February,  in  the  6th 
year  of  her  Majesty's  reign.  It  is  argued,  that  the  commis- 
sioners are  confined  to  the  inquiry  whether  John  Dean  was 
indebted  on  that  day.  The  inquisition,  which  is  also  set 
out  on  the  record,  was  taken  on  the  1st  of  March  in  the 
same  year,  and  the  commission  finds,  on  the  oath  of  good 
and  lawful  men  therein  mentioned,  "  that  John  Dean,  on 
the  day  of  taking  the  inquisition,  is  justly  and  truly  in- 
debted to  her  Majesty  in  the  sum  of  262/.  10*.  for  duty  of 
customs  on  certain  foreign  silk  by  him  the  said  John  Dean 
imported  into  this  kingdom  from  foreign  parts,  between  the 
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1846. 


8th  day  of  Februaryi  1841|  and  the  14th  daj  of  Febrmrj, 
1841 ;  and  that  the  said  262L  lOs.^  and  every  part  tbereofy 
still  remains  due  and  unpaid."  We  are  of  opiniooy  that  there 
is  no  inconsistency  whatever  between  the  finding  of  the 
jury  and  the  authority  given  to  the  commissionen ;  for  the 
inquisition  finds  the  duty  to  have  become  due  on  1^  14lh 
of  February,  1841 ;  and,  as  the  inquisition  further  proceeds 
to  find  that  it  still  remained  due  and  unpaid  on  the  1st  of 
March,  the  day  on  which  the  inquisition  is  taken,  it  follows 
necessarily  that  the  jury  find  the  duty  to  be  due  on  the  2l0t 
of  February,  the  day  on  which  the  conmiission  was  isNied: 
indeed,  it  is  manifest  from  the  special  finding  of  the  origm 
of  the  debt,  that  it  must  have  been  a  debt  from  the  14th  of 
February,  1841,  for  it  has  been  decided  that  the  importer  of 
goods  from  a  foreign  country  becomes  liable  on  importation 
to  the  duties  of  customs  payable  thereon :  77ie  Attorney 
General  v.  Ansted :  and  the  latest  day  of  the  importation  in 
this  case  is  found  to  be  the  14th  of  February.  But  even  if 
the  origin  of  the  debt  had  not  so  distinctly  appeared  on  tiie 
inquisition,  it  appears,  from  die  inspection  of  a  great  num- 
ber of  commissions,  and  inquisitions  taken  thereon,  with 
which  we  liave  been  furnished,  from  the  year  1777  down* 
wards,  that  the  commissions  and  inquisitions  have  always 
been  framed  in  the  same  precise  form  as  the  present;  bo 
that  the  course  and  practice,  which  is  the  law  of  the  Coor^ 
have  been  a  sufficient  sanction  for  the  form  in  which  the 
documents  in  question  are  issued,  even  without  any  other 
answer  to  the  objection  just  taken. 

The  second  objection  raised  upon  the  record  wbs,  that 
the  writ  of  scire  facias  issued  before  the  oonmiisaioa  was 
returnable,  and  therefore  before  any  debt  appeared  upon  the 
record;  the  commission  being  returnable  on  the  15th  of 
April,  and  the  scire  facias  bearing  teste  on  the  20th  of 
March,  and  returnable  the  15th  of  ApriL  But  we  are  of 
opinion  that  the  objection  amounts  only  to  an  irregukritf, 
and  not  to  error  on  the  record.     In  the  case  of  Rex  v.  Pmr 
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son,  on  which  the  plaintiff  in  error  relies,  the  objection,  which  1846. 
is  precisely  the  same  as  the  present,  was  treated  by  the  de- 
fendants as  matter  of  irregularity  only,  and  so  held  by  the 
Court.  The  scire  facias,  in  this  case,  is  in  the  nature  of 
process  to  bring  the  party  into  Court  to  answer ;  and  if  the 
teste  of  mesne  process  is  too  early,  that  does  not  make  the 
process  a  nullity,  but  irregular  only. 

We  therefore  think  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed. 

Judgment  affiimed. 
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May  22.  Lamert  v.  Heath. 

The  defendant,    UEBT  for  money  had  and  received  by  the  defendant  to 

bonght  for^the'  *^^  ^^  ^^  ^^^  plaintiff,  for  interest,  and  on  an  account 
plaintiff  scrip      stated. — Plea,  nunquam  indebitatus. 

certificates, 

which  were  At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Lon- 
•hare  market,  <}on  after  last  Michaelmas  term,  it  appeared  that  the  action 
^  "KentisT'  was  brought  by  the  plaintiff  against  the  defendant,  a  stock- 
Coast  Raiiwaj  broker,  to  recover  back  the  sums  of  £150  and  £282  lOs., 
were  signed  by  which  had  been  paid  by  the  plaintiff  to  the  defendant  for 
thcrSiwaT^°  the  purchase  of  280  scrip  certificates  of  shares  in  the 
company.  The  "Kentish  Coast  Railway  Company."     It  appeared  that  the 

genameness  of  . 

this  scrip  was  company  was  formed  in  the  latter  part  of  the  year  1844. 
denied  by  the  Letters  of  allotment  were  issued,  and  deposits  paid  thereon, 
J}{^"{,7t'it  partly  at  the  London  Joint  Stock  Bank  and  partly  at  the 
was  issued  by  offices  of  the  company  ;  and  scrip  certificates,  signed  by  the 
withoat  author-  secretary,  were,  on  such  deposits  being  made,  issued  from 

ity.     In  an 

action  to  recover  back  from  the  defendant  the  price  paid  to  him  by  the  plaintiff  for  this  scrip, 
and  for  his  commission,  on  the  ground  of  its  not  being  genuine : — Heid,  that  the  proper  questioa 
for  the  jury  was,  whether  what  the  defendant  intended  to  buy  was  that  which  was  told  in  ths 
market  as  Kentish  Coast  Railway  scrip. 
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the  offices  of  the  company,  and  were  the  subject  of  sale  ^  1846. 
and  purchase  in  the  money  market  until  June  1845,  when 
the  scheme  was  abandoned.  The  directors  then  refused  to 
return  any  of  the  deposits  which  had  been  paid  in  to  the 
offices  of  the  company,  on  the  ground  that  those  payments 
had  been  received  and  the  scrip  issued  thereon  without  their 
authority,  and  they  denied  the  genuineness  of  the  scrip  so 
issued.  The  plaintiff  sought  to  recover  in  this  action,  on 
the  ground  that  the  scrip  bought  for  him  by  the  defendant 
was  of  this  description,  and  therefore  not  genuine  "  Kentish 
Coast  Railway  scrip."  The  Lord  Chief  Baron  left  it  to  the 
jury  to  say  whether  the  scrip  bought  by  the  defendant  for 
the  plaintiff  was  genuine  scrip  of  the  Kentish  Coast  Rail- 
way Company  or  not.  The  jury  found  that  it  was  not,  and 
gave  a  verdict  for  the  plaintiff,  damages  432/.  lOs, 

In  Hilary  term,  Willes  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection ;  against  which, 

Jervis,  Montagu  Chambers,  and  Huffh  Hill  now  shewed 
cause. — The  order  of  the  plaintiff  to  the  defendant  was  to 
buy  scrip  of  the  Kentish  Coast  Railway  Company.  That 
order  was  not  fulfilled  by  the  purchase  of  that  which  after- 
wards turned  out  to  be  a  spurious  article,  not  issued  or 
authorized  by  the  company.  It  is  not  like  the  case  of  a 
chattel  which  has  acquired  a  conventional  name,  like  the 
"  Patent  Smoke-consuming  Furnace"  (a),  and  which  is  sold 
without  a  warranty.  This  is  no  more  a  real  article  than 
the  forged  Exchequer  Bills,  which  also  passed  current  in  the 
market.  The  parties  who  paid  money  for  them  would  be  en- 
titled to  recover  it  back :  Jones  v.  Et/de  {b).  [Alderson,  B. 
— But  suppose  they  had  only  been  irregularly  issued,  Nvith- 
out  the  observance  of  certain  formalities  which  would  bind 
the  Government ;  would  the  same  rule  apply  ?     The  ques- 

(a)  See  Chanter  v.  Hopkins,  4  M.  &  W.  399.  (b)  6  Taunt.  488- 
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1846.  tion  here  is,  was  it  not  for  the  jurj  to  say^  whether  the 
plaintiff  bargained  for  real  Kentish  Kailway  scrip,  or  for 
that  which  was  in  the  market  as  Keatish  Railway  scrip:  if 
for  the  latter,  he  has  had  what  he  bargained  for.  Bolfsy  R 
— The  question  is  not  whether  it  was  the  real  scrip  of  the 
company,  but  whether  it  was  the  scrip  which  the  plaintiff 
contracted  to  buy.] 

Martin  and  Willes,  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Alderson,  B. — The  question  is  simply  this — ^was  what 
the  parties  bought  in  the  market  ^'  Kentish  Coast  Sailway 
scrip?"  It  appears  that  it  was  signed  by  the  secretary  of 
the  company ;  and  if  this  was  the  only  Kentish  Coast  Bidl- 
way  scrip  in  the  market,  as  appears  to  have  been  the  case, 
and  one  person  chooses  to  sell,  and  the  other  to  buy  that, 
then  the  latter  has  got  all  that  he  contracted  to  buy.  Hiat 
was  the  question  for  the  jury,  but  it  was  not  left  to  them : 
the  rule  must  therefore  be  absolute  for  a  new  triaL 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Bule  absolute  (a). 


(a)  See  Mitchell  y.  NewhaUy  ante,  306. 


TRINITY   TERM5   9  VICT. 


Barnett  V.  Sir  Henry  Lambert.  May2S. 

Assumpsit  for  goods  soW  and  delivered,  and  on  an  The  defendant, 

account  stated.     Plea,  non  assumpsit.  appMcation  "* 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Lon-  ^^^  «»«  «««' 

don  after  Easter  Term,  it  appeared  that  this  action  was  waycompanj 

brought  by  the  plaintiff,  a  stationer  in  London,  agsdnst  the  name  to  be 

defendant,  as  one  of  the  provisional  committee  of  the  "  Great  jj^l^^^i^f** 

Welsh  Junction  Bailway,"  to  recover  the  price  of  stationery  committee, 

wrote  to  him 

supplied  on  the  order  of  the  secretary  of  the  company.    The  consenting  to 
company  was  formed  in  June  1845.      Shoi-tly  afterwards,  ingthat^hc 
the  secretary  wrote  to  the  defendant,  requesting  him  to  ^^uUT^wo^d 
allow  his  name  to  be  placed  on  the  provisional  committee,  be  limited  to 

_  -       the  amount  of 

On  the  17th  of  July,  the  defendant  wrote  an  answer  to  the  his  shares." 
secretary,  in  which  he  consented  to  be  placed  on  the  pro-  awjordSgly" 
visional  committee,  but  stated  that  "  he  concluded  his  lia-  published  in 

the  newspapers 

bility  would  be  limited  to  the  amount  of  his  shares."     His  as  one  of  the 
name  was  first  published  in  the  newspapers  as  one  of  the  ^mmittee,  and 
provisional  committee,  on  the  21st  of  August.    On  the  15th  ^  ^^'^S^'' 
of  October,  he  attended  a  meeting  of  the  committee,  and  *»d  acted  as 

,  ,  ,        chairman  at  a 

acted  as  chainnan.     The  goods  in  question  were  supplied  meeting  of  the 
at  various  periods,  from  June  to  December  1845 ;  they  ^^j^w,  that 
were  used  at  the  meetings  of  the  provisional  committee ;  J®  ^^  ^^^^  . 

o  ^  'for  the  pnce  of 

but  it  did  not  appear  that  the  defendant  knew  anything  of  stationery  wip- 
the  plaintiff,  or  had  had  any  communication  with  him.  plaintiff,  on  the 

Upon  these  facts,  the  Lord  Chief  Baron  directed  the  jury  ^^i^J^^ 
that  the  defendant  was  liable  for  the  price  of  the  goods  ^'^  ^J  ^^ 

^  ^  ^^  committee, 

which  had  been  supplied  by  the  plaintiff  aft;er  the  17th  of  after  the  date 
July,  when  the  defendant  agreed  to  become  a  member  of  the  secretary, 
the  provisional  committee ;  and  the  jury  accordingly  found 
a  verdict  for  the  plaintiff  for  that  amount ;  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit,  or  to 
reduce  the  damages  to  such  amount  as  the  Court  should 
think  fit. 
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1846.  Humfrey  now  moved  accordingly. — The  evidence  giyen 

at  the  trial  did  not  establish  any  legal  liability  in  the  de- 
fendant for  the  price  of  any  of  these  goods.  The  secretaiy 
had  no  authority  in  law  or  in  fact  to  pledge  the  credit  of  the 
defendant  to  the  plaintiff.  [PoUockj  C.  B. — The  defendant 
wrote  and  agreed  to  become  one  of  the  provisioiud  commit- 
tee,  for  the  management  of  the  affairs  of  the  company: 
surely  that  is  an  authority  to  the  secretary  to  pledge  bis 
credit,  at  all  events  for  necessaries  like  these.]  This  is  not 
the  case  of  an  ordinary  partnership,  in  which  there  is  a 
community  of  profit  and  loss,  and  each  partner  has  there- 
fore, by  law,  an  implied  authority  to  contract  on  behalf  of 
his  co-partners.  The  shareholders  in  a  railway  company  can 
have  no  implied  authority  to  bind  each  other  to  an  unlimited 
extent :  nor  have  the  provisional  committee  any  authority 
to  pledge  the  credit  of  the  shareholders ;  they  would  have 
a  fund  in  their  hands,  by  means  of  the  deposits,  out  of 
which  to  defray  such  expenses  as  these.  The  case  of  Todd 
y.  Emly  {a)  is  strongly  in  point  for  the  defendant.  That 
was  an  action  to  recover  the  price  of  wine  furnished  to  a 
club,  of  the  committee  of  which  the  defendants  were  mem- 
bers; it  was  proved  that  the  wine  was  ordered  by  the 
house-steward  under  the  authority  of  the  committee,  but 
nothing  appeared  beyond  the  fact  of  the  defendants  being 
members  of  the  committee.  It  was  held  that  the  question 
for  the  jury  was,  whether  the  defendants  had  individually 
authorised  the  making  of  the  contract  in  the  ordering  of  the 
wine.  Lord  Abinger,  C.  B  ,  there  said,  "  It  is  fit  that  this 
case  should  be  considered  again,  as  it  is  one  of  considerable 
difficulty.  Supjx)6ing  the  jury  to  have  been  of  opinion,  that 
the  majority  of  the  committee  had  a  right  to  bind  the 
minority,  they  might  still  think  that  the  defendants  had 
never  done  anything  to  shew  that  they  concurred  in  the 
authority  given  to  tlie  house-steward ;  yet  upon  the  general 

(a)  8  M.  &  W.  606. 
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summing  up  of  my  Lord  Denmany  they  might  come  to  the  1846. 
conclusion  that  the  defendants  were  liable."  And  Alderson, 
B.,  said,  "  In  order  to  make  the  case  out,  and  to  establish 
the  liability  of  the  defendants,  the  jury  should  be  satisfied 
that  what  was  done  was  not  only  done  within  the  know- 
ledge of  the  committee  generally,  but  that  it  was  within 
the  particular  knowledge  of  the  two  defendants."  [Alckr- 
souy  B.,  referred  to  Flemyng  v.  Hector  (a).]  That  case  is  so 
far  distinguishable  from  Todd  v.  Emly,  that  the  defendant 
was  not  one  of  the  committee  of  the  club.  There  Lord 
AbingeTy  C.  B.,  said,  "I  had  thought,  but  without  much 
consideration,  at  the  assizes,  that  these  sort  of  institutions 
were  of  such  a  nature  as  to  come  under  the  same  view  as  a 
partnership,  and  that  the  same  incidents  might  be  extended 
to  them ;  that  where  there  was  a  body  of  gentlemen  forming 
a  club,  and  meeting  together  for  one  common  object,  what 
one  did  in  respect  of  the  society  bound  the  others,  if  he  had 
been  requested  and  had  consented  to  act  for  them.  Trading 
associations  stand  on  a  very  different  footing.  Where  per- 
sons engage  in  a  community  of  profit  and  loss  as  partners, 
one  partner  has  the  right  of  property  for  the  whole ;  so,  any 
of  the  partners  has  a  right,  in  any  ordinary  transactions, 
unless  the  contrary  be  clearly  shewn,  to  bind  the  partnership 
by  a  credit."  [Rolfey  B. — The  case  of  Tredwen  v.  Bourne  (b) 
seems  to  me  to  be  conclusive  against  you.  It  was  an  action 
against  the  defendant,  as  a  shareholder  in  a  mining  com- 
pany, to  recover  the  price  of  coals  supplied  to  the  company; 
and  the  acts  relied  on  to  connect  the  defendant  with  that  con- 
cern (which  was  analogous  to  the  provisional  committee  of  a 
r^lway  company)  were  certainly  weaker  than  in  this  case; 
yet  there  it  was  held  that  the  members  of  the  company  had 
authority,  by  law,  in  the  absence  of  proof  of  a  more  limited 
authority,  to  bind  each  other  by  dealings  on  credit,  for  the 
purpose   of  working  the  mines,  if  that  appeared   to  be 

(a)  2  M.  &  W.  172.  (b)  6  M.  &  W.  461. 
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1846.  necessary  or  usual  in  the  working  of  mines.  In  Todd  y. 
Emlyy  the  demand  was  for  wine ;  but  in  this  case  it  is  for 
things  which  were  clearij  necessary  for  tiie  committee  as  a 
body,  because  the  committee  could  not  have  gone  cm  witli- 
out  stationery.]  Suppose  the  majority  of  the  provisioiial 
committee  were  in  fayour  of  ordering  certain  goods ;  would 
the  dissentient  minority  be  liable  for  them  ?  [AtierMon^  & 
— That  does  not  appear  to  have  been  the  case  here ;  if  it 
was,  it  lay  upon  the  defendant  to  shew  it.  I  am  not  pre- 
pared to  say  that  the  party  would  be  liable  in  such  a  case; 
because  he  gives  no  actual  authority,  and  you  cannot  imply 
an  authority  from  lus  dissent.]  Here  the  defendant,  by  his 
letter  to  the  secretary,  limits  his  responsibility  to  the 
amount  of  his  shares. 

But  if  the  defendant  is  liable  at  all,  it  can  only  be  ftr 
the  goods  supplied  after  the  15  th  of  October,  the  day  oa 
which  he  attended  the  meeting  of  the  committee.  His 
mere  entry  or  publication  of  his  name  as  a  member  of  the 
provisional  committee  did  not  make  him  responsible^  until 
he  acted  in  that  capacity. 

Pollock,  C.  B. — There  can  be  no  doubt,  as  it  seems  to 
me,  that  the  defendant  is  liable  in  this  action  for  the  goods 
which  were  supplied  afler  he  attended  the  meeting  of  the 
pro>i8ional  committee,  and  acted  as  chairman.  He  must 
have  known  that  articles  of  stationery  were  in  use  by  the 
committee,  and  knowing  that  no  money  had  been  raised  by 
subscription,  he  could  not  but  know  they  were  obtained  on 
credit  At  the  trial,  I  thought  that  the  defendant  was  not 
liable  for  any  goods  supplied  before  the  17th  of  July,  whoi 
he  consented  to  become  a  member  of  the  provisional  couh 
mittee,  but  that  he  was  liable  for  all  supplied  subsequently, 
inasmuch  as  by  that  letter  he  gave  the  secretary  aatlioEitj 
to  pledge  his  credit  for  such  things  as  were  necessary  for 
the  committee  as  a  body.  I  am  still  of  the  same  opinion, 
and  think  there  ought  to  be  no  rule. 
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Alderson,  B. — I  am  of  the  same  opinion.  The  question  1846. 
in  this  case  is,  whether  the  defendant  has  rendered  himself  Barnbtt 
liable  for  these  goods,  by  reason  of  his  having  given  autho-  t  ^' 
rity  to  the  secretary  of  the  company  to  pledge  his  credit 
for  them.  I  think  he  did  give  such  authority  by  his  letter 
of  the  17  th  of  July,  and  that  he  was  liable  in  respect  of 
orders  given  subsequently,  but  not  in  respect  of  those  given 
previously.  By  his  being  "  liable,"  I  mean  that,  under  such 
circumstances,  the  Judge  ought  to  direct  the  jury,  and 
they,  as  reasonable  men,  ought  to  find,  that  the  defendant, 
as  a  member  of  the  provisional  committee,  had  constituted 
the  secretary  his  agent  to  pledge  his  credit  for  all  such 
things  as  were  necessary  for  the  working  of  the  conmiittee, 
and  to  enable  it  to  go  on.  It  is  a  question  of  &ct,  and  waa 
80  treated  in  Todd  v.  JSmfy.  It  is  a  matter  of  inference  for 
the  jury,  to  be  drawn  from  a  man's  conduct.  Where  a 
subscription  has  been  made,  and  there  is  a  fund,  it  is  not 
so ;  because,  if  you  give  money  to  a  person  to  buy  certain 
things  with,  the  natural  inference  is  that  you  do  not  mean 
him  to  pledge  your  credit  for  them.  Such  things  as  are 
the  subject  of  this  action  were  clearly  necessary  and  proper 
for  the  committee,  as  much  as  would  be  a  room  to  sit  in ; 
and  therefore  I  think  it  was  for  the  jury  to  infer  whether 
the  defendant  gave  authority  to  some  one  to  pledge  his  cre- 
dit for  them,  and  that  the  jury  could  not  have  reasonably 
found  otherwise  upon  that  question  than  they  did. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 
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1846. 
Junt  3. 

In  an  action  of 
contract 
against  A.,  he 
cannot  plead  in 
abatement  the 
pendency  of 
another  action 
for  the  same 
cause  against 
B. 


Henry  r.  Goldney. 

Assumpsit  for  work  and  labour  and  materials,  and 
on  an  account  stated. 

The  defendant  (who  was  in  fact  sued  as  one  of  tlie 
members  of  the  provisional  committee  of  a  nulway  com- 
pany) pleaded  in  abatement,  that  the  said  supposed  pro- 
mises in  the  declaration  mentioned  were  made  by  the  de- 
fendant, jointly  with  one  F.  Ede,  and  not  by  the  defendant 
alone ;  and  that,  at  the  time  of  issuing  the  writ  in  this  ac- 
tion, and  before  the  plaintiff's  declaring,  to  wit,  on  &c, 
the  plaintiif  sued  and  prosecuted,  a  writ  of  summons  out  of 
this  court  against  the  said  F.  Ede,  which  said  writ  was  so 
issued,  and  was  a  valid  writ,  and  was  in  existence,  and  wu 
the  commencement  of  an  action  against  the  said  F.  Ede,  at 
the  time  of  the  commencement  of  this  action,  and  by  which 
said  writ  our  lady  the  now  queen  commanded  the  said  F. 
Ede,  &c  (setting  out  the  writ) ;  that  the  said  F.  Ede 
aAerwards,  to  wit,  on  &c.,  caused  an  appearance  to  be  en- 
tered, &c.,  and  that  the  plaintiff  afterwards,  to  wit,  &&,  de- 
clared against  the  said  F.  Ede,  that  he  theretofore,  to  wit, 
on  &c.,  was  indebted  to  the  plaintiff  in  £6000,  for  the 
price  and  value  of  work  and  materials,  &c,  (setting  out  the 
declaration) ;  that  the  plaintiff  issued  the  said  writ  against 
the  said  F.  Ede,  and  declared  thereupon,  for  and  in  respect 
of  the  same  identical  breach  of  the  same  identical  promise^ 
as  the  breach  of  the  promises  and  promises  in  the  dedan- 
tion  in  this  suit  mentioned ;  and  that  the  declaration  in  this 
suit  contains  no  other  or  different  breach  of  promise,  or  pro- 
mise or  cause  of  action,  than  the  promises,  breach  of  pro- 
mise, and  causes  of  action  mentioned  in  the  said  dedanlioii 
against  the  said  F.  Ede ;  and  that  the  said  writ  and  action 
so  sued  out  and  prosecuted  against  the  said  F.  Ede  is  still 
depending  in  this  court. — Verification. 

The  plidntiff's  points  for  argument  were,  that  the  [dea  is 
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bad,  on  the  ground  that  this  action  is  maintainable  against  1846. 
the  defendant,  notwithstanding  the  facts  stated  in  the  plea, 
and  on  the  ground  that  it  is  consistent  with  the  plea,  that 
the  said  F.  Ede  therein  mentioned  may  have  pleaded  or 
may  plead  in  abatement  of  the  action  in  the  said  plea  stated 
to  have  been  brought  against  him  by  the  plaintiif ;  and  on 
the  ground  that,  by  the  law  of  England^  an  action  is  main- 
tainable against  each  of  several  joint  contractors,  subject  to 
a  plea  in  abatement  for  the  non-joinder  of  the  other  joint 
contractors. 

Cromptony  in  support  of  the  demurrer. — This  plea  is 
clearly  bad,  as  well  in  substance  as  in  form.  This  is  a 
novel  and  unprecedented  attempt  to  set  up  the  pendency  of 
another  suit  as  a  defence  by  a  stranger  to  that  suit.  The 
defendant  had  a  clear  and  convenient  remedy,  by  a  plea  of 
the  non-joinder,  or  by  an  application  to  the  equitable  juris- 
diction of  the  Court,  if  any  abuse  of  the  process  has  been 
committed.  The  principle  of  the  plea  of  auter  action  pend- 
ant is,  that  the  same  party  is  not  to  be  twice  harassed  for  the 
same  cause  of  action.  It  is  so  laid  down  in  Sparroufs 
ease{a)y  and  in  Com.  Dig.,  Abatement,  (H.  24).  But  it 
cannot  be  any  defence  in  point  of  law,  that  another  action 
for  the  same  cause  is  depending  against  a  stranger.  There 
are,  moreover,  other  important  objections  to  this  plea.  It  is 
perfectly  consistent  with  the  terms  of  it,  that  Ede  may  have 
died  since  the  commencement  of  the  suit  against  him.  [He 
was  here  stopped  by  the  Court] 

Bramwelly  contrk. — This  plea  is,  upon  legal  principles,  a 
good  answer  to  the  action.  The  argument  on  the  other 
side  is,  that  the  defendant  ought  to  have  pleaded  the  non- 
joinder of  Ede  in  abatement.  But  that  is  a  very  imperfect 
remedy.     For  instance,  if,  after  action  brought,  the  party 

(a)  5  Rep.  61. 
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liM6,  not  joined  has  left  the  country,  the  plea  in  abatement  Oin- 
not  state,  in  compliance  with  the  stat  3  &  4  WilL  4»  c.  42» 
&  8y  that  he  is  resident  within  the  jurisdiction  of  the  Court 
It  has  iHK^n  already  held,  in  King  v.  Hoare(ja),  that  a  jfidf' 
mmt  r(\*o(Yiv«/ against  one  of  two  joint  debtare^  without  atti^ 
faction,  is  a  bar  to  an  action  against  the  other.  The  true 
principle  is>  tliat  if  the  delendant  shews  an jthii^  whidi  soi- 
pends  the  action  against  his  co-contractor,  he  suqiendBit 
against  himself.  In  Bojfve  t.  Dougbu  (A),  it  was  ruled  bj 
Lonl  ElltHboroutih^  C.  J.^  that  where  two  parties  who  bam 
l>een  jointly  guilty  of  an  assault  are  sued  separately,  tbe 
pendency  of  one  action  may  be  pleaded  in  abatemeat  in  tbe 
other.  The  case  of  The  Earl  of  Bedford  v.  The  BiAap  4 
£xtitrr{^c)  is  stf\>ngly  in  pcont.  There  an  actkm  of  quvs 
im|vilit  was  brought  against  two;  and  a  plea  in  afaateaml, 
that  another  quaie  im^^edit  was  pending  against  one  of 
them,  was  held  good.  It  is  difficult  to  see  how  that  woqU 
be  a  good  defence  for  one  of  them,  when  sued  jmitlj  wiA 
the  other,  unless  it  would  also  haTe  been  a  good  d^aeeftr 
him  if  sued  alone.  It  was  the  same  amount  of  Texat»  ftr 
A.  and  K  to  l^e  so  sued,  as  for  A.  to  be  sued  twiee.  Ike 
law  objects  to  double  litigation,  be  the  partiea  who 
mar.  'AkUnoftf  B. — How  is  A.  vej^ed  bv  an 
brvrfigfat  against  B  ?  B.  cannot  necoTer  against  A.  has  jk^ 
p:-ni-:>n  of  the  costs.  All  pleas  of  action  penAng  niiHt  gs 
upAL  the  ground  of  the  party  being  hripe 
C.  B. — The  authority  in  1st  Campbeli  is  no 
-ilrrus^  thrown  ou:  casually.  Theze  »  no  pmriAnt  ftr 
suih  a  plea,  not  only  before  that  dictum,  but  ance.^  The 
BUDc  might  have  been  said  as  to  the  plea  in  ffrny  t.  Bmn. 
Ll  B-oMcl-TMrn  V.  Orwl  dt,  again,  which  was  nn  nccuasf 
rs^ASt  a£!ain?t  two  defendants,  the  in^^^natioa  of  the  G 
aj^ek:^  :•:  tave  l^en.  that  a  plea  in  abaieaieat  of  an 


f  i  •  3  Cfcttjl.-  «•.  (W)  1  S4»w.  73  :  C«iL  M. 


TRINITY   TERM;   9  VICT.  497 

pending  against  one  of  them  was  good.  The  debt  is  a  ^^8^ 
thing  which  the  party  realises  and  has  b j  suing  for  it ;  and 
if  he  can  recover  in  both  actions,  he  has  it  twice.  Could  a 
party  bring  two  actions  of  detinue  for  the  same  chattel? 
[Aldersan,  B. — ^You  can  always  prevent  him  from  having 
the  debt  twice,  by  pleading  the  non-joinder  in  abatement] 
That  may  be  impossible,  by  reason- of  the  co-contractor 
being  out  of  the  jurisdiction,  since  the  stat.  3  &  4  Will.  4, 
c  42.  [Pollocky  C.  B. — ^We  cannot  change  the  rules  of 
pleading  because  of  that  statute.  We  must  suppose  that  it 
was  passed  purposely  to  hamper  pleas  in  abatement.  Al-- 
dersauy  B. — The  only  effect  of  the  statute  is,  that  Jotn^  con- 
tracts, where  one  of  the  contractors  is  out  of  the  kingdom, 
hecome  joint  and  several  Where  is  the  mischief  of  that  ? 
You  admit  there  may  be  several  actions  against  joint  and 
several  obligors.]  That  is  the  obligation  they  have  entered 
into:  and  there  the  plaintiff  has  not  two  judgments  in 
respect  of  the  same  contract;  for,  though  written  on  the 
same  paper,  they  are  different  contracts  altogether.  The 
result  of  the  stat.  3  &  4  Will.  4i,  is,  if  this  plea  be  held 
bad,  that,  instead  of  one  action  against  thirty  joint  con- 
tractors, the  plaintiff  may  have  twenty-nine  actions,  against 
all  but  the  one  who  is  out  of  the  country.  Now  the  prin- 
ciple of  the  decision  in  Kinff  v.  Hoare  is,  that  a  plaintiff  has 
no  right  to  several  judgments  for  the  same  cause  of  action. 
How  strange  then  is  it,  that  all  these  actions  may  be 
brought,  although  they  cannot  have  their  legal  termination 
by  judgment  and  execution.  There  is  no  distinction  in 
principle  between  the  case  of  joint  contractors  and  joint  tort- 
feasors. Besides,  the  non-joinder  coidd  not  be  pleaded  her^ 
for  the  defendant  would  not  give  the  plaintiff  a  better  writ, 
inasmuch  as  no  action  can  be  brought  against  Ede  pending 
the  former  action. 

Cramptan  was  not  called  upon  to  reply. 

L  l2 
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1846.  ^  Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  ia  en- 

titled to  our  judgment.     Here  the  defendant  is  not  vexed 
twice  by  the  same  procee<Ung,  and  therefore  that  prindple 
hafi  no  application.  Contracts  may  be  made  joint  and  sevend; 
and  when  that  is  the  case,  as  in  a  joint  and  several  bond,  an 
action  may  be  brought  against  each  contractor,  although  the 
judgment  cannot  be  enforced  against  each ;  for  if  that  is  it- 
tempted  to  be  done,  the  Court  wiU  give  a  remedy  by  anditt 
querela,  or  on  motion.  With  respect  to  the  language  of  L<nd 
Ellenbarougkj  in  Boyce  v.  Dauglasy  it  is  a  mere  casual  remaik, 
and  not  called  for,  and  not  amounting  to  a  decision^  on  which 
no  reliance  ought  to  be  placed.  If  that  poation  were  conee^ 
and  this  plea  might  be  pleaded  in  tort,  it  might  also  afto^ 
wards  be  pleaded  in  contract ;  but  there  are  no  dicta^  and 
no  precedents,  in  support  of  such  a  podtion,  except  the  lan- 
guage of  Lord  EUenbortmffk  in  the  case  referred  to.     Long 
before  that  case,  Liord  Hob  had  doubted  whether,  where  an 
action  in  tort  had  been  brought  against  teo,  the  defendants 
could  plead  the  pendency  of  an  action  agunat  one  of  them; 
although   there    the  party   was   apparently   twice   Texed 
for  the  same  cause;  but,  if  the  action  had  been  broaght 
against  one,  and  not  against  two,  he  would  not  have  thouglit 
that  the  principle  of  not  vexing  a  party  twice  would  applj 
to  the  case.     Before  the  stat.  3  &  4  Will.  4,  c.  42,  the  de- 
fendant in  this  case  could  have  pleaded  in  abatement  tiie 
liability  of  other  parties ;  and  if  an  action  were  brouglit 
against  all,  he  could  have  pleaded  the  pendency  of  the 
other  suit,  and  so  compelled  the  plaintiff  to  a  discontinuance. 
Then  came  the  statute,  with  the  clause  as  to  the  partiei 
being  resident  within  the  jurisdiction  of  the  court ;  and  it  is 
argued  that  we  ought,  because  of  it,  to  mould  the  ruks  of 
pleading,  in  order  to  prevent  injustice,  or  to  infer  that  wbA 
were  the  rules  of  pleading  before  the  statute,  that  this  plei 
could  have  been  pleaded,  otherwise  the  statute  would  woik 
injustice.     But  I  think  we  cannot  adopt  that  argument,  or 
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alter  the  rules  of  pleading,  merely  because  the  effect  of  that         1846. 
statute  is,  in  many  cases,  to  take  away  the  application  of  a        Henrt 
plea  in  abatement.     In  truth,  the  act  was  passed  without      q^^^ 
reference  to  the  rules  of  pleading ;  and  when  one  contract- 
ing party  is  out  of  the  realm,  its  effect  may  be  to  make 
contracts  joint  and  several,  which  at  first  were  joint  only. 
I  do  not  see  any  great  mischief  in  that.     All  injustice  may 
be  prevented  by  an  appeal  to  the  equitable  jurisdiction  of 
the  Court.     I  agree,  however,  that  a  legal  right  is  better 
than  an   application   to  the   equitable  jurisdiction  of  the 
Court ;  and  it  is  satisfactory  to  know,  that  in  this  case  there 
is  an  appeal  to  a  court  of  error,  in  which  our  decision,  if 
erroneous,  may  be  corrected.    I  decide  this  question  on  the 
principle,  that  the  statute  has  nothing  to  do  with  the  case. 
The  plea  is  also  defective,  in  omitting  to  aver  that  the  third 
party  is  alive. 

Alderson,  B. — I  am  of  the  same  opinion.  The  prin- 
ciple of  the  defence  of  auter  action  pendant  is,  that  the  same 
man  is  not  to  be  vexed  twice  for  the  same  cause.  But  how 
does  the  plea  shew  that  the  defendant  is  twice  vexed  in  this 
case  ?  He  pleads,  that  Ede  is  jointly  liable  with  him  under 
a  conti*act,  and  that  Ede  has  been  sued ;  but  the  fact  of 
an  action  having  been  brought  against  Ede,  does  not  shew 
that  the  same  man  has  been  or  necessarily  will  be  twice 
vexed  for  the  same  cause ;  if  the  defendant  follows  out  the 
proper  proceedings  according  to  law,  he  certainly  will  not 
be.  The  proper  course  was,  for  the  defendant  to  plead  the 
non-joinder  of  Ede,  and  so  put  an  end  to  this  action ;  and 
then  it  would  be  the  plaintiff's  duty  to  bring  a  joint  action 
ag^nst  the  defendant  and  Ede ;  and,  if  the  former  action 
were  not  discontinued,  Ede  might  plead  in  abatement  the 
pendency  of  the  other  action,  and  that  would  be  a  good  plea, 
as  well  for  Ede  as  for  the  defendant^i  The  two  actions, 
therefore,  cannot  go  on  together,  if  the  parties  follow  the 
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proper  rules  of  defence.  The  same  man  need  not  be  twice 
vexed  for  the  some  cause.  For  these  reasons,  I  am  of 
opinion  that  the  plea  is  bad,  and  the  plaintiff  is  entitled  to 
judgment  of  respondeat  ouster. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  case  mnst 
be  considered  independently  of  the  stat.  3  &  4  WilL  4,  & 
42.  If  two  or  more  parties  had  made  a  joint  contract^  and 
one  only  was  sued  upon  it,  his  course  was  to  plead  in  abate- 
ment the  non-joinder  of  the  others,  and  the  plaintiff  wts 
then  bound  to  bring  his  action  against  those  parties.  The 
statute,  however,  seems  to  assume  that  that  course  wu  ii 
many  respects  inconvenient,  as  the  plaintifi^  in  many  cho^ 
could  not  in  fact  go  on  with  his  action  against  all  the  pv* 
ties.  It  therefore  required  the  defendant  to  skew  where 
the  other  co-contractors  were.  The  case  of  Kmg  t.  Emn 
has  no  bearing  upon  the  question.  The  deosion  there  wair 
that  a  judgment  recovered  against  one  of  two  joint  debton 
is  a  bar  to  an  action  against  the  other;  and  it  proceeded oa 
the  ground,  that  the  plaintiff  was  going  on  to  judgment)  is 
a  matter  that  had  passed  in  rem  judicatam.  It  ia  altogether 
inapplicable  to  this  case. 

Platt,  B. — The  rule  of  law  is  clearly  laid  down  in  71r 
Earl  of  Bedford  v.  The  Bishop  of  Exeter^  and  in  the  case  of 
RawUnson  v.  Oriel^  that  a  man  Is  not  to  be  twice  yexed  fir 
the  same  cause.  If  a  party  has  a  l^al  right  he  may  en- 
force it,  but  he  ought  not  to  institute  two  actiona  instead  of 
one.  But  the  defendant's  objection  in  this  case  ia^  t**^  an- 
other action  is  pending  against  another  party,  who  is  all^el 
to  be  a  joint  contractor.  But  the  defendant  ia  not  liabk  10 
the  judgment  in  that  other  action ;  whcreaa,  in  the  casee  I 
have  referred  to,  the  defendant  was  liable,  and  therefive 
the  judgment  and  execution  would  touch  the  same  penoa 
But  here  the  defendant  is  not  twice  vexed;  he  is  in  the i 


•> 


TRINITY   TERM^   9  VICT.  501 


Situation  as  if  all  had  been  joined  in  the  action,  in  which         1846. 
case  execution  might  have  been  levied  upon  any  of  them.        Hknry 
The  plea  is  therefore  bad,  and  the  iJaintiff  is  entitled  to     ^    ^• 
judgment. 

Judgment  of  respondeat  ouster. 


Walstab  v.  Spottiswoode.  j^^f^^  J  2 

Assumpsit.— The  declaration  stated,  that  heretofore,  A  railway 


com- 
pany waa  pro- 


re- 


to  wit,  on  &C.,  the  defendant  and  certain  other  persons,  viaionaily 
whose  names  are  to  the  plaintiffs  unknown,  agreed  toffether  8^'«»*d»  ^^  * 

.  .        *^  ^^  °  prospectua  waa 

to  form  a  certain  joint-stock  company,  called  "  The  Direct  iaaued,  which 
Birmingham,  Oxford,  Reading,  and  Brighton  Boil  way  Com-  psed  capiuOto 
pany,"  for  the  purpose  of  making  a  certain  railway,  under  ?J  ^ooo  *^^' 
the  powers  of  an  act  of  Parliament  to  be  applied  for  in  that  ■**■"■  of  £25 

each*     The 

behalf;  the  capital  of  which  company   was  to  consist  of  pUintiff applied 
£2,000,000,  in  80,000  shares,  at  £25  each,  to  be  allotted  by  rionri  Lmm'it. 
the  committee  of  management  of  the  said  company  to  such  *f®  ^^^  ?«vpnty 
persons  as  should  apply  to  them,  and  as  they  should  select  l^^r  whereby 
for  that  purpose ;  and  the  plaintiff  then,  to  wit,  on  &c,  at  to  accept  the 
the  request  of  the  defendant,  applied  to  the  committee  of  J^  number 

that  they  might 
allot  to  her, 
to  pay  the  deposit  of  2/.  12».  6d.  per  share  thereupon,  and  to  sign  the  parliamentary  contract 
and  subscribers'  agreement  when  required.  To  this  letter  she  received  an  answer,  signed  by 
the  secretary,  stating  that  the  committee  of  management  had  allotted  to  her  thirty  shares,  and 
requesting  her  to  pay  the  deposit  of  2/.  12».  6<f.  per  share,  amounting  to  78/.  15«.,  into  one  of 
certain  banks  on  or  before  a  day  mentioned.  The  plaintiff  accordingly  paid  into  one  of  those 
banks,  in  due  time,  the  deposit  of  78/.  15«.,  and  received  the  bankers'  receipt  for  the  same. 
She  afterwards  presented  the  receipt  to  the  company,  and  made  several  fruitless  applications  to 
the  committee  for  scrip,  and  at  length  waa  informed  that  the  directors  had  come  to  the  resolu- 
tion not  to  issue  any  scrip,  and  that  the  greater  part  of  the  deposits  had  been  expended,  and  the 
balance  would  be  rateably  divided.  It  appeared  that  the  directors,  finding  it  impossible  to  go 
to  Parliament  in  the  ensuing  session,  had  determined  not  to  issue  any  scrip ;  and  that,  of  the 
entire  number  of  80,000  shares,  70,000  were  allotted,  but  deposits  were  paid  on  4000  only, 
producing  altogether  the  sum  of  i;  10,500. 

In  an  action  by  the  plaintiff  to  recover  back,  from  a  member  of  the  managing  committee,  the 
sum  of  78/.  lbs,  so  paid  by  her  as  deposits  on  the  shares  allotted  to  her  : 

Heldt  first,  that  there  was  sufficient  evidence  of  the  final  abandonment  of  the  project. 

Secondly,  that,  on  its  abandonment,  under  the  circumstances  above  stated,  the  plaintiff  waa 
entitled  to  recover  back,  aa  money  had  and  received  to  her  use,  the  whole  sum  so  paid  by  her. 

An  aaaociation  of  this  nature  does  not  amount  to  a  partnership. 
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management  for,  and  there  were  then  allotted  to  her  by  the 
said  committee,  hj  a  certiun  letter  of  allotment,  to  hei 
directed  and  delivered,  divers,  to  wit,  thirty  of  the  nid 
shares;  and  thereupon  then,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff,  at  the  instance  and  request  of 
the  defendant,  would,  on  or  before  the  24th  day  of  October, 
A.D.,  1845,  pay  to  one  of  certain  banking  companies  in  the 
said  letter  of  allotment  named,  whereof  one  was  a  oertam 
banking  company,  called  ^^  The  London  Jointr-stock  Bank," 
to  the  account  of  the  said  joint-stock  nulway  company,  a  de- 
posit of  2/.  I2s.  6d,  upon  each  of  the  said  thirty  shares,  making 
in  the  whole  the  sum  of  78/.  15^.,  and  woidd  present  the  sud 
letter  of  allotment,  with  a  receipt  of  one  of  the  said  banks 
for  the  said  deposit  appended  thereto,  to  the  defendant  or 
his  agents  in  that  behalf,  at  the  office  of  the  said  company, 
and  execute  a  certain  contract  relating  to  the  formation  of 
the  said  company,  called  "  the  Parliamentary  contract,"  and 
a  certain  agreement  also  relating  to  the  formation  of  the 
said  company,  called  "  the  subscribers'  agreement,"  within 
a  certain  reasonable  time  appointed  on  that  behalf^  to  wit, 
on  the  27th  day  of  October,  a.d.,  1845,  or  within  a  reason- 
able time  then  next  following,  the  said  contract  and  agree- 
ment to  be  prepared  by  the  defendant,  and  ready  for  execu- 
tion at  such  time  as  aforesaid,  the  defendant  then  promised 
the  plaintiif  to  give  her,  in  exchange  for  the  said  letter  ci 
allotment  and  banker's  receipt,  scrip  certificates  for  the  said 
thirty  shares,  (that  is  to  say),  certain  certificates  in  writii^ 
purporting  that  the  holder  or  holders  thereof  were  entitled 
to  thirty  shares  in  the  capital  of  the  said  Joint-stock  Bml- 
way  Company,  and  to  be  shareholders  thereof  in  respect  of 
such  shares ;  and  the  plaintiff  avers,  that  she,  confiding  in 
the  said  promise  of  the  defendant,  afterwards,  and  within  the 
time  limited  in  that  behalf,  namely,  on  the  said  24th  daj  of 
October,  1845,  paid  to  the  said  London  Joint-stock  Banky 
on  account  of  the  said  railway  company,  the  said  deposit  OQ 
each  of  the  said  shares,  amounting  in  the  whole  to  the 


TRINITY   TERM^    9  VICT. 


503 


gum  of  78/.  15*.,  and  then  received  from  the  said  bank  a 
receipt  for  the  same  appended  to  the  said  letter  of  allot- 
ment ;  and  afterwards,  and  within  the  time  appointed  in  that 
behalf  as  aforesaid,  and  at  a  proper  and  reasonable  time  in 
that  behalf,  to  wit,  on  &c.,  the  plaintiff  presented  the  said 
letter  of  allotment,  with  the  banker's  receipt  appended 
thereto,  at  the  oflBce  of  the  said  railway  company,  to  wit,  at 
Moorgate-street,  in  the  City  of  London,  to  the  defendant, 
and  then  was,  and  always  since  has  been,  ready  and  willing, 
and  then  offered  to  the  defendant,  to  deliver  to  him  the  said 
letter  of  allotment  and  banker's  receipt  appended  thereto, 
and  to  execute  the  said  Parliamentary  contract  and  sub- 
scribers' agreement,  and  to  receive  such  scrip  certificates  as 
aforesaid  in  exchange  for  the  said  letter  of  allotment  and 
the  banker's  receipt,  and  then  requested  to  exchange  the 
said  letter  of  allotment,  with  the  said  banker's  receipt  ap- 
pended thereto  as  aforesaid,  for  such  scrip  certificates  as 
aforesaid,  and  a  reasonable  time  for  the  defendant  so  to  do 
had  elapsed  long  before  this  suit  commenced :  yet  the  de- 
fendant, not  regarding  his  said  promise,  did  not  nor  would, 
at  the  time  when  he  was  so  requested  by  the  plaintiff  so  to 
do,  or  at  any  time  before  or  since,  exchange  the  said  letter 
of  allotment,  with  the  said  banker's  receipt  appended  thereto, 
for  such  scrip  certificates  as  aforesaid,  or  deliver  such  scrip 
certificates  as  aforesaid  to  the  plaintiff,  but  then  wholly 
neglected  and  refused,  and  still  neglects  and  refuses  so  to 
do,  and  then  wholly  discharged  the  plaintiff  from  executing 
the  said  contract  or  agreement.  Breach,  &c.  There  were 
also  counts  for  money  had  and  received,  money  paid,  money 
lent,  and  on  an  account  stated. 

The  defendant  pleaded  non  assumpsit,  and  also  several 
special  pleas,  which  it  is  not  necessary  to  notice. 

At  the  trial  before  Pollock^  C.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  the  following  facts  appeared  in  evi- 
dence : — The  defendant  was  a  member  of  the  provisional 
and  managing  committee  of  the  "  Direct  Birmingham,  Ox- 
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ford,  Reading,  and  Brighton  Railway  Company,''  whidi 
was  provisionally  registered  in  August  1845.  The  capitil 
was  announced  in  the  published  prospectus  to  be  iEd^OOO^OOO, 
in  80,000  shares  of  £25  each.  On  the  7th  of  October, 
1845,  the  plaintiff,  Mrs.  Walstab,  made  the  foUowing  i^ 
plication  for  an  allotment  of  shares  in  the  nndertaldng  ad- 
dressed to  the  provisional  committee : — 

^^  I  request  that  you  will  allot  me  seventy  shares  of  £25 
each  in  the  Direct  Birmingham,  Oxford,  Reading,  and  Brigh- 
ton Railway ;  and  I  do  hereby  undertake  to  accept  the  same, 
or  any  less  number  that  you  may  allot  to  me,  and  to  pay 
the  deposit  of  21.  121.  6(L  per  share  thereupon,  and  sign  the 
Parliamentary  contract  and  subscribers*  agreement,  when 
required. 

(Signed)  "  Elizabeth  Walotab." 

To  this  letter  the  following  answer  was  returned  cm  the 
18th  of  October:— 

"W.  283. 
"  Letter  of  allotment — (Not  transferable). 

Direct  Birmingham,  Oxford,  Reading,  and  Brighton 

Railway. 
Capital,  £2,000,000,  in  80,000  shares  of  ^625  each. 
"  Deposit,  21:  I2s.  6d.  "  No.  of  Letter,  123. 

"  No.  of  Shares,  30. 

**  46,  Moorgate-streety  London, 
October  18,  1845. 

"  The  committee  of  management  have  allotted  to  yoa 
thirty  shares  in  this  undertaking ;  and  I  am  directed  to  ^^ 
quest  you  will  pay  the  deposit  of  21.  \2s.  6rf.  per  share, 
amounting  to  78/.  1 5s.,  into  one  of  the  under-mentioned 
banks,  on  or  before  Friday,  the  24th  day  of  October,  1845, 
or  this  allotment  will  be  null  and  void. 

**  This  letter,  with  the  banker's  receipt  appended  thereto^ 
will  be  exchanged  for  scrip  upon  your  presenting  it  at  the 
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offices  of  the  company^  and  executing  the  parliamentary 
contract  and  subscribers'  agreement^  which  will  lie  at  the 
above  offices  on  and  afler  the  24th  of  October,  and  due  notice 
will  be  given  when  the  deeds  will  be  sent  into  the  country. 

^^  I  am,  your  obedient  servant, 

"  J.  B.  Rayner,  Secretary. 

«  To  Mrs.  Elizabeth  Walstab." 
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The  letter  then  contained  a  list  of  the  bankers  to  whom 
the  deposits  were  made  payable.  On  the  24th  of  October,  the 
plaintiff  paid  to  the  company  78Z.  155.  as  a  deposit  on  thirty 
shares,  and  received  the  banker's  receipt  for  the  same.  The 
plaintiff's  son  presented  the  banker's  receipt  to  the  company, 
and  made  several  fruitless  applications  to  the  committee  for 
scrip ;  and  was  finally  informed,  in  the  month  of  Novem- 
ber, that  the  directors  had  come  to  the  resolution  not  to 
issue  any  scrip.  He  was  also  informed,  that  the  greater 
part  of  the  deposits  had  been  expended,  and  that  the  balance 
would  be  rateably  divided.  It  appeared  that  the  directors, 
finding  it  impossible  to  go  to  Parliament  during  the  ensuing 
session,  had  determined,  on  the  27th  of  November,  not  to 
issue  any  scrip.  Of  the  entire  number  of  80,000  shares, 
70,000  were  allotted,  but  deposits  were  paid  upon  4000  only, 
producing  altogether  the  sum  of  d6l0,500.    - 

At  the  trial,  the  following  objections  were  taken  on  the 
part  of  the  defendant.  First,  that  the  letters  of  the  7th  and 
18th  of  October  did  not  prove  any  contract;  or  if  they  did, 
it  was  not  the  contract  alleged  in  the  first  county  inasmuch 
as  they  did  not  shew  an  agreement  to  give  scrip  certificates 
for  shares,  but  only  to  allot  shares.  Secondly,  that  the 
contract,  if  any,  being  signed,  not  by  the  defendant,  but  by 
the  secretary  of  the  company,  was  not  personally  binding 
on  the  defendant.  Thirdly,  that  a  contract  to  give  scrip 
was  illegal  under  the  stat.  7  &  8  Vict.  c.  110.  Fourthly, 
that  the  count  for  money  had  and  received  could  not  be 
sustained ;  that  there  was  no  failure  of  consideration  on  the 
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ground  of  the  abandonment  of  the  undertaldiig :  for,  fint, 
there  was  no  sii£Bcient  evidence  that  it  had  in  fact  been 
abandoned;  and  secondly,  the  proTiaonal  ocMnmittee  had 
no  power  to  abandon  it. 

For  the  phdntiff  it  was  contended,  on  the  anth<Mritj  of  the 
case  ofNockelh  v.  Crosby  (a),  that  the  proTiaonal  commit- 
tee were  bound,  on  the  failure  of  the  undertaking,  to  return 
the  plaintiff *s  deposit;  for  that  the  expenses  of  an  abortiye 
scheme  must  be  borne  by  the  projectors  of  it;  and  the 
plaintiff  was  therefore  entitled  to  recover,  either  on  the  spe- 
cial count,  or,  at  all  events,  on  the  count  (or  money  had  and 
received. 

The  Lord  Chief  Baron  overruled  the  objections^  and 
under  his  direction  a  verdict  was  (bund  for  the  plaintifl^ 
damages  78/.  15i.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

In  Easter  Term,  Martin  obtained  a  rule  nisi 
against  which 


Jervis  and  JViHes  shewed  cause  in  thb  term  (May  29)^ — 
First,  the  plaintiff  is  entitled  to  recover  on  the  special  con- 
tract alleged  in  the  first  count  The  company  were  bound, 
on  the  allotment  of  shares  being  made,  and  on  payment  of 
the  deposits  thereon,  to  exchange  the  letter  of  allotment  for 
scrip.  It  wiU  be  said  on  the  other  side,  that  the  letters  of 
the  7th  and  18th  of  October,  taken  together,  shew  no  cmt' 
tract,  but  that  the  latter  amounted  merely  to  an  intimatitm 
of  an  intention^  on  the  part  of  the  directors,  thereafter  to 
give  scrip  in  exchange  for  it.  But  this  argument  cannot  be 
supported  :  nor  does  it  make  any  difference  that  the  plain- 
tiff^s  application  was  for  a  greater  number  of  shares  tlw" 
was  aflerwards  allotted  to  her.  Suppose  a  man  offered  to 
another  to  give  £50  for  a  mare,  and  ten  days  afterwards  the 
latter  wrote  him  a  letter  saying,  that  if  he  paid  the  sum  of  jE50 

(a)  3  B.  &  C.  814  ;  6  D.  &  R.  761. 
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into  a  certain  bank,  he  should  have  the  mare  and  her  foal ; 
would  that  be  called  a  mere  intimation  ?  would  it  not  be  a 
contract  to  deliver  the  mare  and  her  foal  on  payment  of 
the  £50?  This  is  merely  the  case  of  one  party  contracting 
to  do  one  thing,  if  the  other  party  will  perform  two.  There 
is  first  a  proposal  on  the  part  of  the  plaintiff,  which  is  modi- 
fied by  the  qualified  acceptance  of  the  company,  and  the 
bargain  is  completed  by  the  final  acceptance  of  the  plaintiff. 

Secondly,  it  is  said  that  the  defendant  cannot  be  bound, 
because  this  was  a  company  only  provisionally  registered, 
which  therefore  had  no  authority  to  issue  scrip :  but  it  is 
clear  from  the  several  provisions  of  the  7  &  8  Vict.  c.  1 10, 
that  this  is  otherwise.  The  24th  section,  in  particular, 
which  imposes  a  penalty  upon  the  issuing  of  scrip  before  pro- 
visional registration,  seems  to  imply  that  scrip  may  be  issued 
after  such  registration.  [They  referred  also,  on  this  point, 
to  the  23rd,  25th,  51st,  and  52nd  sections  of  the  statute.] 

The  principal  question  in  this  case,  however,  arises  upon 
the  second  count,  for  money  had  and  received.  Now  the 
principle  established  by  the  case  of  Nochells  v.  Crosby  is, 
that  the  promoters  of  an  abortive  company  are  bound  to 
return  to  the  subscribers  the  earnest  received  from  them, 
and  themselves  to  bear  the  expenses  of  the  undertaking. 
That  was  a  case  in  which  a  scheme  for  a  tontine  was  put 
forth,  stating  that  the  money  subscribed  was  to  be  laid  out 
at  interest;  and  aflersome  subscriptions  had  been  paid  to 
the  directors,  but  before  the  money  was  so  laid  out,  the  di- 
rectors determined  to  abandon  the  project  The  Court  held 
that  each  of  the  subscribers  was  entitled,  in  an  action  for 
money  had  and  received,  to  recover  the  whole  of  the  money 
advanced  by  him,  without  deduction  of  any  part  towards 
the  payment  of  the  expenses  already  incurred.  Bayleyy  J., 
there  says,  "  On  all  projects  some  expense  must  be  incurred 
before  many  members  join  the  concern.  Upon  whom  shall 
that  fall?  Undoubtedly,  if  the  scheme  prove  abortive, 
it  should  fall  upon  the  original  projectors,  and  not  upon 
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those  who  advanced  their  money  upon  the  fiuth  of  its  going 
on."  Holroydj  J.,  says,  ^^  It  appeared  to  me,  at  first,  that 
this  was  very  like  the  case  of  a  partnership^  which  I  pat 
during  the  argument;  but  here  the  concern  was  never 
really  set  going ;  and  I  think  that  the  expenses  incurred  in 
setting  a  scheme  on  foot,  are  not  to  be  paid  out  of  the  oon» 
cem,  unless  they  are  adopted  when  it  is  actually  in  open* 
tion.''  And  Littkdak,  J.,  says,  *'  The  plaintiff  is  entitled 
to  recover,  upon  this  general  principle,  that  if  persons  set  a 
scheme  afoot,  and  assume  to  be  the  directors  or  nuuiagenb 
all  the  expenses  incurred  before  the  scheme  is  in  actual 
operation  must,  in  the  first  instance,  be  borne  by  them." 
And  he  puts  the  case  of  there  being  one  subscriber  onlji 
in  which  case,  he  says,  the  hardship  and  injustice  would  be 
monstrous  that  all  these  expenses  should  be  cast  upon  hioL 
[Aldersan^  B. — In  Pitchford  v.  Davis  (a),  a  company  was  pnh 
jected,  and  a  prospectus  issued,  stating  the  proposed  capital 
to  consist  of  10,000  shares  of  £25  each.  The  directors 
entered  into  contracts  at  a  time  when  a  small  portion  only  of 
that  capital  had  been  nosed;  and  it  was  held  that  a  sub- 
scriber, who  had  made  deposits,  was  not  liable  upon  sodi 
contracts,  without  proof  that  he  knew  of  and  assented  to 
their  proceeding  on  the  smaller  capitaL  or  expressly  autho- 
rised the  making  of  the  contracts.  Does  not  the  principle 
of  that  case  apply  to  the  present?]  Unquestionably  it 
does.  K  the  promoters  of  a  scheme  of  this  nature  thi^lr  fit 
to  proceed  before  the  whole  of  the  capital  is  subscribed  for, 
they  do  so  at  their  own  risk.  The  party  subscribes  on  the 
faith  that  his  subscription  is  to  form  an  integral  part  of  a 
fund  amounting  to  80,000  times  2^  guineas ;  and  until  tW 
fund  is  raised,  the  directors  cannot  pledge  his  credit.  Until 
the  whole  is  subscribed,  the  deposit  of  each  subscriber  is  a 
mere  earnest :  then  it  becomes  a  part  of  the  agreed  oapitaL 
And  the  stat  7  &  8  Vict,  c  1 10,  does  not  alter  tlie  efibet 
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of  the  contract  between  the  promoters  and  the  subscribers. 
The  former  are  merely  put  in  the  same  position,  after  the 
concern  is  provisionally  regbtered,  as  they  were  at  common 
law  without  any  provisional  registration. 

But  further,  this  deposit  of  21.  I2a.  6d.  is  composed  of 
two  sums,  of  2/.  10^.,  which  is  the  10  per  cent,  on  each  share, 
required  by  the  Standing  Orders  of  Parliament  to  be 
deposited  with  the  Accountant-General,  and  28.  6d.,  which 
may  be  considered  as  paid  to  be  applied  to  the  preliminary 
expenses.  The  former  sum  is  appropriated  to  the  express 
purpose  for  which  it  is  received,  and  not  haying  been  so 
applied,  the  plsuntiff  is  clearly  entitled  to  recover  it  back. 
And  with  respect  to  the  2s.  6d.y  that  cannot  be  retained  for 
the  preliminary  expenses  until  the  whole  amount  of  depo»ts 
has  been  paid  up.  [They  cited  Fox  v.  CUfimi  (a),  Bourne  v. 
Freeth  (^),  and  Lake  v.  Duke  of  Argyll  (c).] 

Lastly,  it  is  said  that  the  secretary  had  no  power  to  bind 
the  defendant  by  making  this  contract.  But  by  the  pro- 
spectus, applications  are  to  be  made  to  the  officer  of  the 
company,  and  the  plaintiff's  letter  is  answered  by  him  as 
the  agent  of  the  provisional  committee,  to  whom  her  appli- 
cation for  shares  was  addressed. 
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JUartiHy  F.  V.  Lee,  and  Peacock,  contrk.  (May  29  and 
30.) — First,  the  special  contract  alleged  in  the  first  count 
was  not  proved.  The  documents  which  were  read  in  evi-^ 
dence  must  be  taken  together,  in  order  to  see  wliat  the 
contract  was.  It  consists  in  the  letter  of  the  7th  of  Octo- 
ber, and  the  first  paragraph  of  the  letter  of  the  18th.  The 
plaintiff's  contract  attached  on  her  thirty  shares  being 
allotted ;  there  was  then  a  complete  obligation  upon  her  to 
sign  the  parliamentary  deed,  and  pay  the  deposit  She  did 
nothing,  and  was  not  called  upon  to  do  anything,  except 
what  she  did  and  was  bound  to  do  upon  the  allotment  b^ng 


(a)  6  Bing.  776 ;  4  M.  &  P.  676.  (c)  6  Q.  B.  477. 
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1840.  made  to  lier.  There  was  no  consideration  for  any  promise 
to  exchange  the  letter  of  allotment  for  scrip  or  shares:  the 
allotment  was  all  the  plaintiff  asked  for,  and  she  had  all  for 
which  she  bargained. 

Secondly,  the  count  for  money  had  and  received  was  not 
established.  In  the  first  place,  the  prospectus  contuns  no 
engagement  on  the  part  of  the  provisional  committee  to  go  to 
Parliament  at  all  in  the  tlien  ensuing  session^  and  there  ii 
really  no  evidence  to  shew  that  the  scheme  has  been  finally 
abandoned.  For  aught  that  appears,  it  is  an  open  contract 
to  the  present  hour.  But  even  if  this  be  otherwise,  there  is 
no  failure  of  consideration  sufficient  to  sustun  the  action. 
Nor  can  any  distinction  be  drawn  between  the  2L  lOtf.  and 
the  2s,  6d.y  nor  was  any  such  attempted  at  the  trial:  the 
case  was  rested  altogether  on  the  ground  of  a  general  failuie 
of  contfideration,  and  not  on  that  of  a  specific  appropriation 
of  any  part  of  the  deposit.  Now  it  is  obrioua,  that^  in  such 
an  undertaking,  expenses  must  necessarily  be  incurred  ib 
initio — as  for  rent  of  offices,  stationery,  advertising,  &c.  &&: 
and  the  subscribers,  as  well  as  the  promoters,  know  this  to 
be  the  case.  Why  should  not  such  expenses  be  borne  hj 
all  the  parties,  unless  there  be  fraud  ?  There  is  no  diffi^ 
ence  in  their  situation,  except  tliat  one  is  the  first  suggester 
of  the  scheme  to  the  others.  In  truth,  a  party  subscribing 
to  such  an  undertaking  becomes  a  quasi  partner,  and  cannot 
receive  back  the  whole  of  the  money  which  he  deposits  for 
the  necessary  expenses,  in  case  of  the  scheme  being  unsoc- 
cessfuL  If  twelve  individuals  set  on  foot  a  project,  an4 
without  fraud,  ask  fifly  others  to  join  them  in  taking  shares^ 
and  they  agree  to  do  so,  why  should  the  expenses  fall  exdo- 
sively  on  the  twelve  original  projectors,  instead  of  being  boroe 
equally  by  all  the  parties?  Nockelb  v.  Crosby  is  quite  dift* 
tinguisliable ;  that  was  the  case  of  a  tontine,  where  all  the 
money  subscril>ed  was  to  be  invested  at  interest ;  and  there^ 
also,  the  scheme  had  absolutely  and  finally  failed.  But  a 
subscriber  to  a  railway  company  perfectly  well  knows^that 
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his  money  is  to  be  applied  to  a  oommon  purpose,  and  that 
the  promoters  must  use  it  in  taking  the  necessary  steps  for 
the  formation  of  the  Company ;  and  surely,  under  such 
circumstances,  he  authorizes  them  to  expend  it  in  payment 
of  the  necessary  preliminary  expenses.  An  ordinary  joint 
stock  company,  no  doubt,  cannot  go  on  with  their  manufac- 
ture or  their  trade  until  all  the  capital  has  been  subscribed 
for ;  but  there  the  contract  is  made  for  the  carrying  on  of 
the  trade  or  manufacture  itself,  not  for  preliminary  matter 
until  the  company  is  formed.  It  may  be  that  the  pltdn- 
tiff  would  not,  under  these  circumstances,  be  liable  to  a  cre- 
ditor of  the  concern ;  but  that  is  not  the  question.  Each 
subscriber  brings  his  money  into  hotchpot,  for  carrying  on 
the  scheme  for  the  joint  benefit  of  all.  It  is  paid  as  a  con- 
tribution to  a  joint  fund  for  a  quasi  partnership.  It  is  true 
that,  in  Kempson  v.  Saunders  (a),  money  which  had  been 
paid  for  shares  in  an  abandoned  undertaking  was  allowed 
to  be  recovered  back.  But  the  authority  of  that  case  is 
very  questionable :  and  Holmes  v.  Higgins  (&),  confirmed  by 
Lucas  V.  Beach  (e),  went  upon  the  principle,  that  persons 
associating  together  and  subscribing  money  for  the  purpose 
of  making  a  railway,  are  partners  in  the  undertaking.  The 
plaintiff  has  her  remedy  in  equity ;  and  though  the  sum  in 
dispute  in  this  case  is  so  small,  it  is  better  to  lay  down  the 
general  principle,  that  a  party,  who  thinks  fit  to  run  the 
risk  of  gaining  or  losing  by  embarking  in  a  concern  of  this 
kind,  shall  be  without  remedy  at  law. 

Lastly,  there  was  no  sufficient  evidence  of  the  dissolution 
of  the  Company.  The  provisional  committee  still  retain 
their  powers  under  the  7  &  8  Vict  c.  110,  s.  23.  They 
were  not  boimd  to  go  to  Parliament  in  the  next  session ; 
and  although  they  had  failed  to  do  so,  they  might  after- 
wards be  compelled  by  the  subscribers  to  proceed.     \AldeT' 
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son,  B. — Is  there  any  authority  that  the  promoters  of  a 
scheme  of  this  kind  may  not  abandon  it?]  Yes;  Jte 
Kidwelly  Canal  Company  v.  Baby  (a).  [Akkrmm,  B. — ^Thit 
was  the  case  of  a  company  actually  formed  and  inoorpoi^ 
ated:  this  is  a  mere  project.]  NeyertheleaB,  they  could 
not  dissolve  it  without  the  consent  of  all,  or  at  least  of  the 
majority  of  the  subscribers,  and  the  dedamtiona  of  tnj 
other  member  of  the  committee  that  it  was  abandoned  were 
not  at  all  binding  on  the  defendant 

But  further,  the  secretary  had  no  power  to  iasue  scrip  st 
alL  Tlie  statute  does  not  give  any  authority  to  do  so.  The 
24th  section  subjects  the  parties  to  a  penalty  if  it  be  issued 
before  provisional  registration,  but  it  is  not  therefore  lawful 
afler.  If  not  absolutely  ill^al,  it  is  against  the  policy  of 
the  statute.  There  is,  at  all  events,  a  clear  distinction  be- 
tween scrip  and  shares.  [On  this  part  of  the  case  thej 
cited  Jackson  v.  Cocker  (b)j  Leeman  v.  IJoyd{c\  and  Mitehet 
V.  Nfichall  {d).] 

Cur.  adv.  vult 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  of  a88umpttt>.  Tk 
declaration  contained  a  special  count,  founded  on  an  alleged 
contract  to  deliver  scrip ;  there  was  also  a  count  for  mooej 
had  and  received.  At  the  trial  before  me,  on  the  27th  of 
February,  it  appeared  that  the  defendant  was  a  member  of 
the  provisional  committee  of  the  Direct  Birmingham,  Qi- 
ford,  and  Brighton  Railway  Company,  Postered  pnm- 
sionally  under  the  7  &  8  Vict,  c  110.  The  proqwctm 
announced  the  capital  to  be  £2,000,000,  in  80^000  shsni^ 
of  £25  each  share.  The  deposit  required  was  stated  to  be 
21.  I2s.  6d.  per  share.     On  the  7th  of  October,  1845,  the 


(a)  2  Price,  93. 

(b)  4Beav.69. 
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pltdntiff  applied  to  the  provisional  committee  for  shares, 
according  to  the  form  directed  by  the  committee,  (which 
form  it  is  not  necessary  now  to  state).  On  the  18th  of 
October,  the  plaintiiF  received  a  letter  of  allotment  in  the 
following  form.     [His  Lordshipread  it,  as  ante,  p.  504]. 

This  letter  was  signed  by  the  secretary,  and  set  out  the 
names  of  the  several  bankers;  and  the  plaintiff,  in  due  time, 
paid  the  deposit  on  the  thirty  shares  into  the  London  Joint- 
stock  Bank,  the  bankers  of  the  Company,  and  on  the  27th  of 
October  applied  for  scrip.  The  time  for  delivering  the  scrip 
was  extended  by  the  provisional  committee  to  the  6th  of 
November.  On  the  12th  oi' November  the  plaintiff  applied 
again ;  and,  afler  several  other  fruitless  applications  at  the 
office  of  the  Company,  the  plaintiff  was  told  by  the  secre- 
tary, that  the  directors  did  not  mean  to  issue  scrip;  and 
upon  the  plaintiff  requiring  her  money  to  be  repaid,  the 
final  answer  given  at  the  office  by  one  of  the  provisional 
committee,  not  the  defendant,  was  that  a  statement  would 
be  made  of  the  concerns  of  the  Company,  and  the  surplus 
would  be  divided.  It  was  admitted,  at  the  trial,  that  40,000 
shares  had  been  applied  for ;  7000  shares  had  been  allotted ; 
but,  about  the  25th  of  October,  1845,  public  confidence  in 
railway  schemes  having  been  much  shaken,  the  deposit  was 
paid  on  4000  shares  only,  a  number  much  too  small  to  jus- 
tify proceeding  with  the  scheme.  The  plaintiff,  failing  to 
get  scrip  or  her  money  again,  brought  the  present  action. 
At  the  trial,  it  was  contended  by  the  defendant's  counsel 
that  the  defendant  was  not  liable  under  either  count  of  the 
declaration;  that  the  special  count  could  not  be  supported; 
and  that  the  defendant  was  not  liable  on  the  count  for 
money  had  and  received.  A  verdict  was  found  for  the 
plaintiff  under  my  direction,  with  liberty  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  there  was  not  evidence  to 
support  the  verdict :  all  the  points  raised  by  the  defendant's 
counsel  being  reserved.  Accordingly,  Mr,  Martin,  in  Easter 
Term,  obtained  a  rule,  which  was  argued  on  the  29th  and 
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30th  of  May  last^  before  me  and  my  Brothers  AldermHf 
Rolfgy  and  Piatt 

For  the  defendant  it  was  contended,  that  the  oontractyM 
laid  in  the  special  count,  was  not  proved,  and  the  defendant 
was  under  no  contract  to  deliver  scrip.  But  the  aignment 
chiefly  turned  on  the  count  for  money  had  and  reoeived; 
and  it  was  alleged  that  the  subscribers  became  a  qoMi 
partnership,  and  that  their  subscriptions  went  into  a  conuDcm 
fund,  to  be  applied  for  the  general  benefit,  and  in  conas- 
quence  that  the  plaintiff  could  not  sue  the  defendant  at  kw. 
A  further  point  made  was,  that  the  application  being  made 
for  an  allotment  of  shares,  which  in  fact  had  been  altottetj 
the  plaintiff  had  really  obtained  all  she  asked  for,  and  had 
no  grounds  of  complaint ;  and  lastly,  it  was  said  that  there 
was  no  evidence  of  the  concern  being  at  an  end,  as  the  de> 
fendant  was  not  bound  by  what  another  member  of  the 
committee  stated,  and  unless  the  concern  was  abandoned^ 
money  had  and  received  would  not  lie. 

For  the  plaintiff  it  was  argued,  that  the  special  coont  was 
proved,  and  that  there  was  evidence  that  the  oonoem  was 
at  an  end,  and  the  case  of  Nochells  v.  Crosby  was  cited  as 
an  authority.  We  do  not  think  it  necessary  to  give  any 
opinion  on  the  special  count,  as  to  which  some  doubt  maj 
well  be  entertained,  because  we  are  all  of  opinion  that  die 
plaintiff  is  entitled  to  recover  on  the  count  for  money  had 
and  received ;  and  as  the  plaintiff  cannot  be  entitled,  ia  a 
case  like  the  present,  to  damages  on  the  first  oount,  for  net 
delivering  scrip,  as  upon  a  contract  broken,  and  also  to 
have  her  money  returned  as  on  a  contract  rescinded,  wc 
are  of  opinion  that  the  verdict  for  the  plaintiff  on  the  coant 
for  money  had  and  received  ought  to  stand,  but  that  the 
verdict  for  the  plaintiff  on  the  first  count  should  he  set 
aside,  and  a  verdict  entered  for  the  defendant. 

With  respect  to  the  first  point  made  by  the  defendant) 
that  the  subscribers  became  quasi  partners,  and  that  the 
subscriptions  became  a  common  fund,  to  be  applied  for  the 
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general  benefit,  so  that  no  one  could  claim  back  his  sub- 
scription, we  are  of  opinion  that  such  is  not  the  true  result 
of  the  publication  of  the  prospectus  (by  the  proTisional  com- 
mitte,  of  which  the  defendant  was  one),  of  the  application 
for  shares,  and  the  allotment  and  the  payment  of  the  deposit. 
We  think,  in  this  case,  no  partnership  ever  actually  com- 
menced.  In  the  case  of  IHtchford  v.  Davis,  it  was  decided, 
that  where  a  prospectus  was  issued  for  a  speculation  to  be 
carried  on  by  means  of  a  certain  capital,  a  subscriber  did  not 
become  a  partner  unless  the  terms  of  the  prospectus  were 
in  that  respect  fulfilled :  and  that  decision  has  been  since 
frequently  acted  on  in  this  and  other  courts.  In  the  case 
of  Nockells  V.  Crosby^  cited  by  the  plaintifi^s  counsel,  a 
similar  doctrine  was  held.  It  ap[»ears  to  us  that  the  appli- 
cation for  shares,  and  payment  of  the  deposit,  amounts  to 
nothing,  if  the  shares  subscribed  for  are  so  few  that  the 
concern  cannot  proceed,  and  the  scheme  must  necessarily 
be  abortive. 

With  respect  to  the  point  that  the  plaintilBP  applied  for 
shares,  and  that  shares  were  actually  allotted,  and  therefore 
no  action  can  be  sustained ;  it  is  a  sufficient  answer  to  say, 
that  the  allotment  of  shares  in  an  abortive  scheme,  which 
does  not  correspond  with  what  the  prospectus  held  out, 
is  really  not  a  compliance  with  the  application.  If  the 
scheme  has  wholly  failed,  and  has  ceased  even  as  a  specula- 
tion, nothing  whatever  has  been  allotted  to  the  subscriber. 
But  it  was  urged  that  there  was  no  evidence  of  the  concern 
being  at  an  end.  We  think  that  the  answer  given  at  the 
office  by  one  of  the  provisional  committee,  that  a  statement 
would  be  made,  and  the  surplus  would  be  divided,  was  evi- 
dence to  go  to  the  jury  that  the  concern  was  abandoned ; 
and  unopposed  as  this  was  by  any  evidence  on  the  part  of 
the  defendant,  we  think  that  the  jury  were  well  warranted 
in  finding  that  the  scheme  was  at  an  end.  If  so,  we  think, 
on  the  authority  of  Nockells  v.  Crosby,  that  the  plaintiff  is 
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entitled,  under  the  count  for  money  had  and  received,  to 
recover  back  her  deposit. 

A  question  was  raised,  though  not  much  argued,  whe- 
ther there  was  any  difference  between  one  portion  of  the 
deposit  and  another.  It  being,  as  we  think,  manifest  that 
the  deix)sit  of  21.  I2s,  6d.  consisted  of  2i.  6d.,  being  1  Of.  per 
cent,  on  the  jE25,  in  pursuance  of  the  23rd  clause  of  the  act 
referred  to,  and  the  residue  being  c&lO  per  cent,  required 
to  be  deposited  by  the  Standing  Orders  of  Parliament,  we 
think  it  is  clear  beyond  all  doubt,  that  the  amount  paid  in 
order  to  be  deposited  in  pursuance  of  any  Standing  Orden^ 
must  be  returned  to  the  plaintiff.  There  is  no  foundation 
whatever  for  a  claim  to  retain  that,  which  was  paid  for  i 
specific  purpose,  and  the  concern  abandoned  before  the 
money  could  be  applied  for  that  specific  purpose.  But  we 
think  that  the  remainder  of  the  money  may  be  also  daimed 
back,  and  that  the  language  of  Utdedaley  J.,  and  Hotngi, 
J.,  in  NockelU  v.  Crosby^  applies  to  this  part  of  the  cafl& 
To  use  the  language  oi  Holroydy  J.,  in  that  case,  ^^  the  ood- 
ccm  was  never  really  set  agoing ;  and  the  expenses  incurred 
in  setting  a  scheme  on  foot  are  not  to  be  paid  out  of  the 
concern,  unless  they  are  adopted  when  it  is  in  actual  opera- 
tion. All  the  steps  taken  were  only  preparatory  to  cany- 
ing  the  project  into  effect ;  and,  as  it  never  was  carried  into 
effect,  the  plaintiff  was  entitled  to  have  back  the  whole  oi 
the  money  she  advanced." 

On  these  grounds,  we  think  that  the  verdict  ought  to  be 
entered  for  the  defendant  on  the  first  count,  but  that  tbe 
verdict  for  the  plaintiff  on  the  count  for  money  had  and  re- 
ceived ought  to  stand. 

Our  judgment  therefore  must  be  for  the  plaintiff*. 


Rule  discharged. 
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{^The  three  following  cases  are  inserted  fierCf  though  decided 
at  later  periods,  as  also  relating  to  the  subject  of  railway  lia- 
bilities,^ 

Retnell  V,  Lewis.  j^^  25 

Wyld  v.  Hopkins  (a). 

jL  he  case  of  Reynell  v.  Leiois  was  an  action  of  debt  for  The  mere  fact 

j£lOOO,  due  to  the  plaintiff  from  the  defendant,  for  and  in  agre^tobe- 

respect  of  the  plaintiff  having,  and  who  had,  for  the  de-  ^^jf/  "^^^^^ 

fendant  and  at  his  request,  before  that  time  caused  divers  ^^^^^  com- 
mittee of  an  in- 
advertisements,  statements,  and  matters  to  be  inserted  and  tended  raiivray 

published  in  divers  newspapers  and  other  publications,  and  ^S'tfto  no 
which  were  accordingly  inserted  and  published  therein;  and  "^''^^•^^'JJL 1^ 
also  for  work  and  labour,  care,  diligence,  and  attendance  will  act  with 
by  the  plaintiff,  at  the  defendant's  request,  before  then  appointed  or  to 
done,  performed,  and  given,  in  and  about  inserting,  and  fo.'S^JSSS-e 
causing  to  be  inserted,  in  divers  newspapers  and  other  pub-  0^  c*n7ing  the 

effect.  There- 
fore,  in  an  action  against  a  provisional  committee-man  for  goods  supplied  on  the  order  of  the 
aolicitor  of  the  company,  it  was  held  that  the  law  would  not  imply,  from  the  mere  fact  of  his 
agreeing  to  be  a  member  of  such  committee,  an  authority  from  him  to  the  other  members  of  it 
to  make  contracts  by  himself  or  by  the  solicitor,  nor  an  authority  to  the  solicitor  to  make  them 
on  behalf  of  the  committee. 

If  the  party  not  only  consents  to  be  a  provisional  committee-man,  but  authorises  his  name  to 
be  inserted  and  published  in  a  prospectus,  which  merely  states  the  names  of  the  members  of  the 
provisional  committee,  and  nothing  more,  that  feict  does  not  alter  the  liability.  If  it  state  the 
names  of  an  acting  or  managing  committee  also,  it  is  a  question  for  the  jury  to  say,  whether  it 
means  that  the  latter  are  to  take  upon  themselves  the  whole  management  of  the  concern,  or 
that  the  former  have  constituted  the  latter  their  agents  to  manage  it  on  their  behalf,  in  which 
case  the  former  would  be  liable  for  the  contracts  of  the  latter.  Or,  if  the  solicitor's  name  were 
mentioned  in  it,  the  question  for  the  jury  would  be,  whether  it  meant  that  he  was  to  be  em- 
ployed by  those  of  the  committee  who  acted,  or  that  he  was  already  appointed  by  all  whose 
names  were  mentioned,  as  their  solicitor,  to  do  all  solicitor's  work  on  their  behalf;  and  farther, 
what  waa  the  business  then  usually  transacted  by  solicitors,  in  such  undertakings,  on  behalf  of 
the  company.     And  the  same  as  to  the  secretary. 

Where  there  is  also  evidence  that  the  defendant  has  acted  with  relation  to  the  proposed  scheme, 
it  is  a  question  for  the  jury,  whether,  by  his  consent  and  acts,  he  has  authorised  the  solicitor,  or 
secretary,  or  any  member  of  the  committee,  to  pledge  his  credit  for  the  necessary  and  ordiniiry 
expenses  to  be  incurred  in  forming  such  a  company ;  and  if  so,  whether  the  work  was  done,  and 
the  credit  given,  on  the  faith  of  his  being  liable. 

Such  an  intended  association  does  not  constitute  a  partnership,  inasmuch  aa  it  constitutes  no 
agreement  to  share  in  profit  or  loss. 

(fl)  These  two  cases  are  reported  together,  as  they  were  arjjued  and 
decided  in  that  form. 
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lications^  divers  advertisements,  statementa,  and  pangraphfl 
for  the  defendant,  and  for  commission  and  reward  due 
and  of  right  payable  from  the  defendant  to  the  plaintiff^ 
in  respect  thereof  There  were  also  counts  for  money 
paid,  and  on  an  account  stated. 

Pleas:  1.  nunquam  indebitatus,  and  issue  thereon;  2. 
payment  in  satisfaction  before  action  brought.  This  pki 
became  immaterial. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in 
Middlesex  afler  Trinity  Term  last,  it  appeared  that  the 
plaintiff  was  an  advertising  agent,  and  the  defendant  one  of 
the  provbional  committee  of  the ''  Central  Kent  Bailwaj 
Company."  The  action  was  for  charges  incurred  in  ad- 
vertising in  certain  newspapers,  between  13th  September 
and  29th  November,  1845.  It  was  proved  that,  on  the 
26th  September,  1845,  the  defendant  called  at  the  place  of 
business  of  Parkes,  Smith,  &  Co.,  solicitors,  and  saw  Joeqili 
Parkes,  a  clerk  employed  in  the  business  of  that  company. 
The  defendant  said,  that  a  mutual  friend  had  solicited  him  to 
become  a  member  of  the  provisional  conunittee,  and  that  he 
called  in  consequence,  to  know  who  were  expected  to  become 
members.  Certain  names  being  given  to  him,  he  said  they 
were  unobjectionable,  and  that  he  would  be  a  member  aba 
He  inquired  about  the  line,  and  having  seen  a  prospectoe 
and  map,  went  away,  leaving  a  card  of  his  address,  andd^ 
scription  as  a  committee-man  of  some  other  company.  On 
the  1st  October,  the  company  was  provisionally  registered 
under  7  &  8  Vict.  c.  110.  A  prospectus,  issued  eariy  in 
that  month,  contained  the  defendant's  name,  but  inoorrecdij 
stated ;  and  he  called  at  the  company's  office,  and  desired 
that  the  error  might  be  amended.  He  was  aflerwards  seen 
there  several  times  with  the  prospectuses  in  his  hand,  and 
talked  on  the  affairs  of  the  line,  but  never  attended  any 
meeting.  On  the  15  th  October,  a  circidar  letter  was  sent 
to  him  from  the  company's  office,  stating  that  the  prori- 
sional  committee  had  resolved  on  allotting  150  sharee  to 
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each  committee-man,  and  asking  how  many  he  would  take. 
On  the  16th  October  he  answered  by  letter,  saying  he 
would  take  the  150.  Once  he  complained  that  his  name 
had  been  inserted  in  some  provisional  committees  of  other 
lines  without  his  authority.  On  the  6th  November,  he  ad- 
vertised in  the  ^*  Times"  newspaper  that  he  had  consented 
to  join  the  provisional  committee  of  a  railway  in  only  two 
instances,  the  Middlesex  and  Surrey  Junction,  and  the 
Central  Kent.  Early  in  December,  the  defendant  spoke 
to  Joseph  Parkes,  in  terms  of  anxiety,  about  what  was 
going  on  in  the  market ;  and  said  his  own  opinion  was,  that 
the  best  course  was  to  do  nothing.  He  asked  the  secretary 
what  expense  had  been  incurred ;  and  being  told  the  amount, 
said  it  was  creditable  to  the  solicitors  that  it  was  so  small. 
No  managing  committee,  or  committee  of  allotment,  ap- 
peared to  have  been  formed;  nor  were  any  shares  ever 
allotted,  or  deposits  made.  Parkes,  Smith,  &  Ca,  the  soli- 
cictors  to  the  company,  had  employed  the  plaintiff,  and  his 
charges  were  shewn  to  be  reasonable. 

The  Lord  Chief  Baron,  on  the  first  issue,  directed  the 
jury  to  consider  whether  the  defendant  had  become  a  pro- 
visional committee-man ;  and  if  he  had,  whether,  by  taking 
on  him  that  character,  and  afterwards  acting  in  the  affairs 
of  the  company  as  he  had  done,  he  had  authorised  the  soli- 
citor or  secretary,  or  any  member  of  the  committee,  to  hold 
him  out  to  the  world  as  personally  responsible  for  the  rea- 
sonable and  necessary  expenses  incurred  in  forming  such  a 
company,  and  on  its  behalf;  and  if  it  was,  then  whether 
the  work  was  done,  and  the  credit  given,  on  the  faith  of  his 
being  so  personally  responsible.  The  jury  found  a  verdict 
for  the  plaintiff,  for  so  much  of  his  claim  as  accrued  sub- 
sequently to  September. 


1846. 


Wtld 
•Hopkins. 


Wyld  V.  Hopkins  was  an  action  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  work  and  labour  and  mate- 
rials, and  on  an  account  stated. 
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HOPEINII. 


Pleas :  1.  non  assumpit,  and  issue  thereon ;  2.  payment 
before  action  brought.     This  plea  became  iimnateriaL 

At  the  trial,  before  Pollock^  C.  B.^  at  the  London  St- 
tings  after  Trinity  Term,  it  appeared   that  the  pbuntiff 
was  a  map-seller  and  engraver,  and  the  defendant  a  member 
of  the  provisional  committee  of  the  ''  Peterfoorou^  and 
Nottingham  Junction  Railway  Company.'^    The  action  w« 
brought  to  recover  ibr  maps,  plans,  and  sections  of  the  pro- 
{)osed  line,  engraved  and  printed,  &c.  by  order  of  one  Giid- 
ley,  on  4th  September,  1845.    The  company  was  providoD- 
ally  registered  under  7  &  8  Vict.  c.  110;  and  on  the  29th  of 
Se]>tember,  a  printed  prospectus  appeared,  stating  that  the 
acting  engineer  of  the  company  had  carefully  surveyed  the 
line,  and  that  the  provisional  committee  considered  its  mefiti 
to  be  such  as  would  induce  them  to  apply  with  confidoioe 
to  Parliament  in  the  next  session  for  an  act  to  inoorponte 
the  company.     In  this  prospectus  the  defendant's  name^ 
with  others,  was  printed  under  the  heading  of  '^  Provi- 
sional Committee. '^     Several  other  names  appeared  in  it, 
under  the  heading  ^'  Managing  Directors  :**  the  defendant's 
was  not  one  of  them.     Under  the  head  ''  Soli<^tor8"  were 
the  names  of  Walker  and  Gridley,  who  wrote  the  fcJlowiog 
letter  to  the  defendant : — '^  Peterborough  and  Nottingham 
Junction    Railway   Company's   Office,   5,    Southampton- 
street,  Bloomsbury-^uare,  London,  October  8, 1845.    Sir, 
—  We  have  the  honour,  by  desire  of  the  managing  directors^ 
to  inform  you  that  it  has  been  resolved  to  give  to  etA 
member  of  the  provisional  committee  the  option  of  taking 
100  or  any  less  number  of  shares  in  this  undertaking,  pro- 
vided such  option  is  made  known  to  us  in  writing  on  or 
before  Tuesday  next,  the  19th  instant;  and  in  case  of  de- 
fault, the  shares  will  be  otherwise  applied.''     On  10th  Oo- 
tolxjr,  the  defendant  answered  the  above  thus: — "Gentle 
men, — Have  the  kindness  to  allot  me  the  full  number  (100 
shares)  allowed  to  the  provisional  conunittee."     Early  in 
November,  Gridley,  the  solicitor,  ordered  the  maps,  &&, 
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the  subject  of  the  action.  The  managing  directors  often 
met.  The  defendant  never  attended  their  meetings,  nor 
acted  in  any  way  in  the  company's  affairs.  The  company 
finally  wound  up  its  affairs  without  going  to  Parliament. 

The  correctness  of  the  plaintiff's  account  was  admitted, 
and  also  his  employment  by  Gridley.  The  jury,  under  the 
direction  of  the  Lord  Chief  Baron,  found  a  verdict  for  the 
plaintiff  for  the  whole  amount  claimed. 

In  Reynell  v.  Lewis^  the  Attorney- General^  (Sir  John 
Jerms)  on  a  former  day  in  this  term  (Nov.  4)  obtained  a  rule 
for  a  new  trial,  on  the  ground  of  misdirection,  and  also  that 
the  verdict  was  against  the  evidence. 

In  M^yld  v.  Hopkins,  a  like  rule  was  granted  (Nov.  7)  to 
WatsoUy  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury. 


1846. 


Wtld 

9. 

Hopkins. 


KnowleSy  Cromptony  and  WilleSi  shewed  cause  in  Reynell 
v.  Lewis  (Nov.  20). — On  moving  for  this  rule,  it  was  said 
that  the  Lord  Chief  Baron  should  have  asked  the  jury,  in 
terms,  with  whom  was  the  contract  for  inserting  the  adver- 
tisements made.  His  Lordship  considered  that  form  of  put- 
ting the  question  inconvenient,  as  leading  to  ambiguity ;  for 
if  made  with  A.  in  point  of  fact,  it  might  in  point  of  law 
be  made  with  him  only,  or  with  him  and  others;  and 
the  direction  to  the  jury  was  correct.  Besides,  he  several 
times  directed  the  jury  to  consider  what  was  the  order 
given;  and,  if  given,  whether  the  parties  had  acted  on 
it;  adding  that,  prim&  facie,  the  contract  was  made  with 
the  party  giving  the  order,  and  the  credit  given  to  him, 
if  it  was  not  otherwise  shewn.  The  jury  thought  that 
the  solicitors  of  the  company  could  not  be  taken  to  have 
contracted  on  their  own  account,  but  that  respondeat 
superior:  but  no  objection  was  made  at  the  trial,  or  on 
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moying  for  the  rule,  on  this  ground.  Though  others  umj 
be  liable  as  well  as  the  defendant,  he  eaunot  on  that  te> 
count  resist  the  plaintiff's  claim,  but  may  sue  die  other 
provisional  men  for  oontributi(Hi.  Here  there  was  no 
managing  or  other  than  the  provisional  oomnEiittee.  Tie 
facts  justify  the  verdict,  if  the  question  is  one  of  fiust;  and 
if  it  be  one  of  law  only,  the  Judge  was  bouBd  on  the  efi- 
dence  to  direct  the  jury  that  the  defendant  was  liaUa 
[^Parke,  B. — A  provisional  committee-man  is  a  person  agree- 
ing to  be  on  the  committee,  to  carry  into  effect  provinonal 
arrangements.]  Stat.  7  &  8  Vict.  c.  110(a)  inenti<Hi8  pfo- 
moters  of  companies,  but  not  provisional  committee-mea 
Though  they  are  not  partners  with  the  subscribers  till  after 
the  act  for  incorporation  is  obtained,  they  are  so  far  part- 
ners with  each  other  for  carrying  out  their  scheme  to  tbat 
point,  as  to  be  liable  for  expenses  provisionally  incurred  ftr 
that  object.  [Parke,  B.— On  the  26tli  Sept,  1845,  was  aij 
such  liability  as  this  supposed  to  exist  on  the  part  of  a  pnh 
visional  conmiittee-man  ?  We  must  keep  sight  of  the  iMige 
or  state  of  things  as  existing  at  the  time  when  the  defend- 
ant agreed  to  assume  that  character.  The  defendant  nev«r 
attended  any  meeting.  Supposing  he  had  attended  aad 
that  six  had  voted  for  giving  the  order  to  the  plaintiff,  aad 
five  the  other  way,  could  the  five  be  made  liable  ?]  Bandi 
V.  Lambert  {b)  seems  decisive  of  this  case.  There  the  plain- 
tiff sued  the  defendant  for  the  price  of  stationery.  TYie  de- 
fendant had  consented  to  be  a  provisional  comnuttee-man, 
and  had  once  acted  as  chairman.  The  Court  held  the  Judge 
right  in  directing  the  jury  that  it  might  be  inferred  that 
the  defendant,  by  consenting  to  join  the  provisional  oom- 
mittee,  had  made  the  secretary  his  agent  to  enable  the  oom- 
pauy  to  proceed.  The  evidence  of  the  defendant's  acts  ii 
this  case  is  stronger.     [Parke,  B. — Did  the  defendant  le- 


(a)  Sections  2  to  G  inclusive. 


(b)  Ante,  489. 
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present  to  the  plaintiff  that  the  solicitor  had  authority  from 
him,  the  defendant,  to  bind  him,  and  did  the  plaintiff  act  on 
that  authority  ?  There  was  no  proof  to  whom  the  plain- 
tiff's bill  for  advertisements  was  made  out,  or  whether  any 
such  bill  was  made  out  at  all.] 

The  Attomey-'General  and  CmoUngy  in  support  of  the 
rule,  (Nov.  21). — ^It  has  never  yet  been  judicially  deter- 
mined what  is  the  nature  of  the  liability  of  a  provisional 
committee-man  of  a  raUway  company,  merely  as  such.  In 
the  case  of  Bamett  v.  Lamberty  the  defendant,  besides  being 
a  provisional  committee-man,  had  done  acts  which  shewed 
a  knowledge  on  his  part  of  his  liability.  In  many  subse- 
quent cases  which  occurred  at  Nisi  Prius,  the  defendants 
did  not  contest  their  liability.  So  the  course  of  decisions  pro- 
ceeded, until  the  occurrence  of  the  case  of  Low  v.  WiU 
son  (a) ;  when  it  was  seen  that  the  real  question  was,  not  to 
whom  credit  teas  ffiven,  but  with  whom  the  contrcui  was  made. 
In  the  present  case,  priin&  facie  the  contract  was  undoubt- 
edly made  with  Parkes,  Smith,  &  Co. ;  but  if  it  was  made 
by  them  as  the  agents  of  another,  no  doubt  that  principal 
is  liable ;  and  no  doubt,  also,  the  authority  may  be  implied 
from  drcumstances.  But  it  is  contended  that  it  cannot  be 
implied  merely  from  the  circumstance  of  the  defendant's 
being  a  provisional  committee-man.  Such  being  the  true 
doctrine  applicable  to  the  case,  the  direction  of  the  Lord 
Chief  Baron  to  the  jury  cannot  be  supported.  Upon  that 
direction,  the  jury  would  have  found  against  the  defendant, 
to  whomsoever  the  authority  was  given  by  him:  whereas 
the  question  reaUy  was,  whether  he  had  authorised  the  soUr 
eitors  to  make  this  contract  on  his  behalf.  If  I  authorise 
A.  to  give  an  order,  B.  cannot  do  it,  and  charge  me,  merely 
because  it  is  for  my  benefit.  Besides,  the  implied  authority 
can  surely  be  only  that  each  officer  of  the  company  shall  do 


1846. 
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v. 

Hopkins. 


(a)  Cor.  Parke,  B.,  sittings  in  Trinity  Term,  1846. 
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litff  own  proper  business.     Could  it  be  said  that  the  defend- 
ant would  be  liable  for  advertisements  inserted  on  the  order 
of  the  engineer  ?    The  real  question  is,  however,  with  whom 
was  the  contract  made?     This  is  not  a  partnership:  it  is 
obvious  that  one  of  the  committee-men  oould  not  of  hii 
own    authority   have    ordered  these  advertisements,  and 
thereby  charged  the  others.     Suppose  it  were  carried  by  a 
majority  of  six  to  five  that  the  plaintiff  should  be  employed; 
are  all  the  minority  liable?     It  is,  in  truth,  an  ordinaij 
case  of  principal  and  agent,  without  the  l^al  inddoitB  of 
an  ordinary  partnership.     There  can  be  no  ground  what- 
ever to  call  these  persons  partners.    They  are  probably  as- 
known  to  each  other ;  they  come  in  and  go  out  independ- 
ently of  each  other.     Is  the  liability  of  a  provisional  com- 
mittee-man matter  of  law,  or  of  fact  ?  If  of  law,  the  learned 
Judge  should  have  told  the  jury  what  the  law  was;  if  of 
fact,  the  jury  were  not  asked  to  consider  what  are  his  dutiee^or 
what  acts  he  does  in  that  character;  so  that  it  was  left  to 
the  jury  that  he  is  liable  because  he  is  a  provisional  com- 
mittee-man, without  their  being  informed  what  that  is.    In 
truth,  when  parties  become  members  of  a  provisional  com- 
mittee,  they  mean   merely  this — that  if  the  project  be 
brought  into  such  a  shape  as  that  it  may  be  prosecuted, 
they  are  a  body  of  persons  who  are  willing  to  shew  their 
confidence  in  the  scheme,  and  from  whom  a  committee  d 
management  may  be  selected.     They  announce  themsdves 
merely  as  patrons  of  the  line.     Suppose  an  order  were  given 
by  the  solicitor  to  advertise  for  a  month;  then  one  prt>- 
visional  committee-man  comes  in ;  then  there  is  a  fiirtber 
order  to  advertise  for  another  month ;  then  two  more  come 
in,  and  so  on :  is  the  solicitor  liable  for  the  first  order,  the 
one  committee-man  for  the  second,  the  three  for  the  third, 
and  so  on  ?     [Parkcy  B. — The  question  is,  whether  the  de- 
fendant has  authorised,  expressly   or  impliedly,  this  par- 
ticular contract.     If  the  parties  giving  the  order  represent 
themselves  as  agents,  still  there  comes  the  further  questioDy 
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whether  in  fact  the  defendant  did  authorise  them.]  There 
are  frequently  local  committee-men  for  a  particular  dis- 
trict ;  what  is  the  extent  of  their  liability  ?  In  reality,  it 
is  to  the  deposits,  which  will  form  a  fund  to  cover  pre- 
liminary expenses,  that  the  credit  is  given  in  these  cases. 
The  prospectus  in  this  case  does  not  hold  the  com- 
mittee-men out  as  partners,  nor  as  taking  upon  themselves 
any  pecuniary  responsibility.  With  respect  to  the  statute, 
the  7  &  8  Vict  c.  110,  that  does  not  affect  the  question. 
It  merely  requires  that  all  promoters  shall  be  registered,  and 
does  not  even  mention  provisional  committee-men.  But  if 
they  be  promoters,  how  are  they  therefore  liable  to  this 
extent,  or  what  implied  authority  would  they  give  to  the 
solicitor,  or  to  a  co-promoter?  There  is  nothing  in  the 
statute  to  shew  that  promoters  are  in  the  nature  of  co-con- 
tractors. 

Cur.  adv.  vult. 


1846. 


Wtld 
Hopkins. 


In  fVyld  V.  Hopkins,  cause  was  shewn  against  the  rule 
(Nov.  23  and  24),  by  Martin  and  Willes,  who  contended,  first, 
that  if  a  man  consents  to  be  a  provisional  conunittee-man, 
or  a  director,  of  a  nulway  company,  that  fact  either  involves 
him,  in  point  of  law,  in  responsibility  for  necessary  expen- 
ses, or  at  all  events  justifies  a  Judge  in  stating  it  as  a  prse- 
sumptio  juris  et  facti  in  favour  of  his  liability :  that  a  pro- 
visional committee-man  means  a  man  who  allows  himself  to 
be  one  of  the  managers  of  the  concern  provisionally,  until  the 
act  of  Parliament  is  obtained,  and  directors  appointed  there- 
by; and  so  holds  himself  out  to  the  world  as  a  party  liable 
for  the  necessary  expenses  of  the  concern :  that,  further,  a 
provisional  committee-man,  who  allows  his  name  to  be  pub- 
lished as  such  in  a  prospectus,  is  a  promoter  within  the  mean- 
ing of  the  7  &  8  Vict.  c.  110,  and  as  such  liable :  that  this 
is  really  a  species  of  limited  partnership,  being  an  associa- 
tion to  carry  out  a  common  object,  and  no  funds  in  hand 
being  provided  for  that  purpose ;  and  that  in  such  case  the 
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iVnfjmm  vul  P*ti>Tiiiivrff.  in  fopport  ii£  die  ralv^ 
^imiUu*  argniniftnti*  c*>  duMe  *impioyed  £ir  du 
H^p^U  7.  /^tfTu ,'  ami  arzuf^i  u^at  cfaw  wan  no  ■!»«  m  the 
Aikr.iir<>  of  ;^  partM^rnhxp,  tlian  ^ras  an  laririiiriiiH  fiir  tke  par* 
ym^.  ui  nuiiihn(|r  a  hmipital  4>r  ft  dmrch^  or  tor  aaj  paElidl 
purpry*^,  or  than  ui ordiiuqr  club :  and  tfattS  cbe  tern  ^pnm- 
m/»rMi  ^>^»mmitr«ft-f]Qaxi*'  had  on  ieyo/  ifaning;  anj  more  tki 
th#:  fArm  '"  ^/mmihiD^r  cotmcil,''  in  the  caae  of  Wood  t.  Tk 
l}ftkt.  of  Argyll  ity, 

Cur.  adT.  Tuh. 

^Hui  jfjdfifTn^nt  of  the  Coart  was  now  deliTered  by 

F^>M/K;K,  C.  B. — We  have  considered  the  two  cises 

whirh   wf:n:  argufrfl  fjefore  us,  of  Beynell  v.  Ltwn  and  of 

ff  y&/  V.  llffpkinMj  and  give  our  judgment  in  those  only;  bat 

w(r  think  it  right  to  Htatc  fully  the  principles  on  which  oor 

judgment  proceed«. 

T\u\  rpH!Htion,  in  all  cases  in  which  the  plaintiff  seeks  to 
fix  the  dcfendfiiit  with  liability  upon  a  contract  express  or 
implied,  is  whether  such  contract  was  made  by  the  defend* 
niit,  l)y  hiniHclf  or  his  agent,  with  the  plaintiff  or  his  agent, 
and  this  is  a  question  of  fact  for  the  decision  of  the  J1117 
u|H)n  the  evidence  before  them. 

The  phiintiif,  on  whom  the  burden  of  proof  Iks  in  sH 
these  oa^es,  nuist,  in  order  to  recover  against  tlie  defendut, 
shew  that  ho  (the  defendant)  contnicted  expresslT  or  in- 


(*>  1  B.  &  Cr.  74.  (0  6  M*q.  &  G.  938  ;  7Sw^ 
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pliedly ;  expressly,  by  making  a  contract  with  the  plaintiff, 
impliedly,  by  giving  an  order  to  him  under  such  circum- 
stances as  shew  that  it  was  not  to  be  gratuitously  executed : 
and  if  the  contract  was  not  made  by  the  defendant  person- 
ally, it  must  be  proved  that  it  was  made  by  an  agent  of  the 
defendant  properly  authorised,  and  that  it  was  made  as  his 
contract.      In   these   cases  of  actions  against  provisional 
committee-men  of  railways,  it  often  happens  that  the  con- 
tract is  made  by  a  third  person;  and  the  point  to  be  decided 
is,  whether  that  third  person  was  an  agent  for  the  defend- 
ant for  the  purpose  of  making  it,  and  made  the  contract 
as  such.     The  agency  may  be  constituted  by  an  express 
limited  authority  to  make   such   a  contract^   or  a   larger 
authority  to  make  all  falling  within  the  cla^s  or  description 
to  which  it  belongs,  or  a  general  authority  to  make  any;  or 
it  may  be  proved  by  shewing  that  such  a  relation  existed 
between  the  parties  as  by  law  would  create  the  authority; 
as  for  instance,  that  of  partners,  by  which  relation,  when 
complete,  one  becomes  by  law  the  agent  of  the  other  for  all 
purposes  necessary  for  carrying  on  their  particular  partner- 
ship, whether  general  or  special,  or  usually  belonging  to  it; 
or  the  relation  of  husband  and  wife,  in  which  the  law,  under 
certain  circumstances,  considers  the  husband  to  make  his 
wife  an  agent.    In  all  these  cases,  if  the  agent,  in  making 
the  contract,  acts  on  that  authority,  the  principal  is  bound 
by  the  contract,  and  the  agent's  contract  is  his  contract,  but 
not  otherwise.  This  agency  may  be  created  by  the  immediate 
act  of  the  party,  that  is,  by  really  giving  the  authority  to 
the  agent,  or  representing  to  him  that  he  is  to  have  it,  or 
by  constituting  that   relation  to  which  the  law  attaches 
agency;  or  it  may  be  created  by  the  representation  of  the 
defendant  to  the  plaintiff,  that  the  party  making  the  con- 
tract is  the  agent  of  the  defendant,  or  that  such  relation 
exists  as  to  constitute  him  such;  and  if  the  plaintiff  really 
makes  the  contract  on  the  faith  of  the  defendant's  repre- 
sentation, the  defendant  is  bound ;  he  is  estopped  from  dis- 
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r.  :':...;  .r^-  -  -  :  .. .  '.r...iL.iz.:iry  prc»ceeiling#  ne- 
-r-.  ".    -.:  1  It   -l-T^  :.        '.llz.  :,z  ici:  or  that  the  fact 

m 

:.■:.:  •-.::..:  .-"t.:..  >. tt  .:  :::•.  s/neme.  coupled  with 
::.•;  Ti  :  :  i:  :.  Z-..--ij  "  >  -..t;*.:?.'!  jIt  the  expenses  of 
i:.  w-i^r  •;•.:  :-.-L.v  :.  j.  :.  a  ■.:.-.-  :h:i:  t-ach  authorised  the 
o:L.:r  :•  ..r-TrA.:  :.r  :":.-.*':  ;ur>  ^•.?.  L»n  his  behalt",  and 
that  oi  ::-•:  •::.».- r  [r:::-  :r.r?.  I:  was  insisted.,  that  where 
there  was  n-.«  «. :':.tr  trv:ic::»"e  than  the  mere  fact  of  the 
defendant  ha\inj  alrva-iy  ajrc^.-»l  t«.»  be  a  pro\"isional  com- 
mittee-man,, there  wa*  a  ?utfio:ont  case,  or  at  least  a  case 
for   the  considt-raiiun  uf  the  jury,  to  prove  an  authoritj" 
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given  by  the  defendant  to  every  other  committee-man 
to  give  the  order  out  of  which  the  contract  arose,  by 
himself,  or  by  the  solicitor  or  secretary,  or  an  authority  to 
such  solicitor  or  secretary  to  give  it  on  behalf  of  the  com- 
mittee. We  think  that  no  such  consequence  follows  as 
matter  at  law,  from  the  mere  fact  of  the  defendant  agreeing 
to  be  a  provisional  committee-man.  Such  an  agreement 
amounts  to  no  more  than  a  promise  that  he  would  act  with 
other  persons  appointed,  or  to  be  appointed,  for  the  purpose 
of  carrying  some  particular  scheme  into  effect.  The  term 
**  committee  "  means  an  individual  or  a  body  to  which  others 
have  committed  or  delegated  a  particular  duty,  or  who  have 
taken  on  themselves  to  perform  it  in  the  expectation  of  their 
act  being  confirmed  by  the  body  they  profess  to  represent 
or  act  for ;  an  agreement  to  become  one  of  the  committee- 
men is  an  agreement  to  become  one  of  that  body.  The 
schemes  may  be  various — to  establish  an  hospital,  or  place 
of  emigration,  to  which  persons  are  to  subscribe  merely  for 
charitable  motives,  or  partly  from  these  motives,  partly 
from  others ;  or  a  proprietary  school,  or  literary  institution, 
or  assembly-room,  in  which  they  are  to  be  beneficially  in- 
terested as  shareholders ;  or  to  obtain  an  act  for  a  bridge, 
drainage,  railway,  or  canal;  but  whatever  the  object  may 
be,  it  seems  to  us  to  make  little  or  no  difference  in  the  posi- 
tion of  the  person  agreeing  to  act  as  a  committee-man.  If 
the  object  of  some,  most,  or  all,  is  gain  to  themselves  indivi- 
dually, the  legal  consequence  is  the  same  as  if  the  object  of 
the  parties  were  the  most  charitable  and  benevolent,  though 
the  result  may  be  practically  very  different,  in  exciting  an 
improper  prejudice  in  the  minds  of  a  jury  when  the  evidence 
is  laid  before  them  for  their  consideration.  Such  an  in- 
tended association  constitutes  no  agreement  to  share  in 
profit  or  loss,  which  is  the  characteristic  of  a  partnership. 
It  would  be  absurd  to  suppose  that  such  a  relation  could  be 
meant  to  be  created  by  any  of  those  who  consented  to  act. 
Could  it  be  imagined  that  a  person  would  agree  to  be  a 

N  N  2 
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Wyld 

9. 

Hopkins. 
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ter  having  ceased ;  in  which  case  the  provisional  committee 
would  not  be  liable :  or  does  it  mean  that  the  provisional 
committee-men  Tiave  appointed  the  acting  committee,  or  the 
majority  of  it,  on  their  behalf  and  as  their  agents ;  in  which 
case  they  would  be  liable  for  the  contracts  of  the  acting 
committee,  or  the  majority,  made  as  such  agents?  Again, 
does  it  mean,  where  the  solicitor's  name  is  mentioned,  that 
such  person  shall  be  regularly  employed  in  that  character 
by  those  of  the  committee  who  acted,  or  that  he  was  already 
appointed  by  all  whose  names  are  mentioned,  as  their  soli- 
citor, to  do  all  solicitor's  business  on  their  behalf?  And  then 
would  arise  a  further  question,  what  was  the  business,  at 
the  time  of  the  contract,  usually  transacted  by  solicitors  for 
companies  intending  to  obtain  an  act  of  Parliament,  and  on 
behalf  of  the  company  ? — which  is  a  question  of  fact,  to  be 
proved  by  evidence.  The  same  remark  applies  to  the  ap- 
pointment of  secretary.  Applying  these  observations  to 
the  two  particular  cases  before  us,  we  think  that  in  that  of 
Reynell  v.  Lewisy  there  was  some  evidence  to  go  to  the  jury  : 
of  the  employment  of  the  plaintiff,  and  that  there  was  no 
misdirection;  but  we  think  we  ought  to  grant  a  new  trial, 
on  payment  of  costs,  in  order  that  it  may  be  submitted  to 
another  jury,  and  fully  considered  by  them  upon  the  princi* 
pies  laid  down  above.  In  the  other  case,  JVt/ld  v.  Hopkins, 
we  entertain  so  much  doubt  whether  there  was  any  evi- 
dence  at  all  to  go  to  the  jury,  that  we  think  there  ought  to  ' 
be  a  new  trial  generally,  without  the  condition  of  the  pay- 
ment of  costs. 

Rules  absolute  accordingly. 


1846. 


Wyld 

V. 

Hopkins. 
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J  f,  14^  Wilson  v.  Viscount  Cubzon. 

A.  and  B.  were    ASSUMPSIT  for  salary  and  wages,  and  on  an  acooant 

Jro^,"!.    stated.     Plea,  Don  assumpsit. 

der  the  8tot.  7         At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Mid- 

&8  Vict.  c.  .  r  1     !• 

110,  of  a  rail,  dlesex  after  Michaelmas  Term,  1846,  it  appeared  that  this 

A^provisioma  action  was  brought  to  recover  the  sum  of  £125,  the  amoimt 

^i^l^  ^^  ^^  ®^^  months'  salary  alleged  to  be  due  to  the  plaintiff,  from 

formed,  at  a  September,  1845,  to  March,  1846,  for  his  services  as  the 

which  A.  was  8er^'lces  to  a  projected  company  called  **  The  Canterbury 

cnSary^^n^B.  ^^^  Heme  Bay  Railway  Company,"  of  the  provisional  and 

ioUcitor,  to  the  manaffinff  committee  of  which  the  defendant  was  a  member. 

company,  and  o     o  .  .        n  .  -i  ■■       t 

other  persons  The  Company  had  been  provisionally  registered,  under  the 

commiSecf—  stat.  7  &  8  Vict.  c.  110,  with  the  names  of  the  plxuntiffaod 

^uid  not'  ^  Daniel  Keene  as  the  promoters.  In  support  of  the  pluntiflTfl 

merely  upon  qq^qq    two  extracts  from  the  books  of  the  Company  were 

these  facts,  re-  •  -j 

cover  against       put  in  evidence : — 

^r"of  the™*"'       "  -A.t  a  meeting  at  the  Guildhall  Coffee  House,  Oct  15, 

managing  com-     1845 

mittee  for  ser-  '  p 

▼ices  afterwards  i  reSCnt. 

performed  by  r  jj        followed  the  names  of  several  members  of  the 

him  as  secre-  >- 

tary.  provisional  committee,  not  including  the  defendant's.] 

"  The  following  resolutions  were  proposed  by ,  and 

seconded  by ,  and  agreed  to  unanimously : — 

[Amongst  them  were  the  following:] 

"  4.  That  Daniel  Keene,  Esq.,  be  appointed  eolicdtor  to 
the  Company. 

"  5.  That  James  Wilson,  Esq.,  be  appointed  secretary  to 
the  Company. 

"  6.  That be  engineers  and  surveyors  to  the  Com- 
pany, and  be  instructed  to  proceed  in  the  survey. 

**  That  the  following  gentlemen  be  appointed  as  an  act- 
ing or  managing  committee  or  directory:  [Here  followed 
several  names,  including  that  of  the  defendant]  :  ynA 
power  to  add  to  their  number." 
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This  entry  was  signed  by  all  the  members  present^  and 
by  the  plaintiff  as  secretary. 

The  other  extract  purported  to  be  the  minutes  of  another 
meeting  of  the  provisional  committee,  held  at  the  same 
place,  on  the  17th  of  October,  at  which  the  defendant  pre- 
sided as  chairman.  It  was  stated,  that  the  minutes  of  the 
former  meeting  were  read  by  the  secretary,  and  confirmed ; 
and  the  book  was  signed  by  all  the  members  present,  in- 
cluding the  defendant,  and  by  the  plaintiff  as  secretary. 

It  was  proved  also,  that  the  plaintiff's  salary,  afler  the 
rate  of  £250  per  annum,  had  been  audited  and  passed  at  a 
subsequent  meeting  of  the  managing  committee. 

For  the  defendant  it  was  contended,  that  there  was  no 
evidence  to  go  to  the  jury  of  any  contract  whereby  the  de- 
fendant became  personally  liable  to  the  plaintiff;  and  that 
the  plaintiff,  who  was  one  of  the  registered  promoters  and 
original  projectors  of  the  undertaking,  could  not  bring  an 
action  against  any  member  of  the  provisional  committee  for 
services  performed  by  him  in  doing  things  incidental  to  the 
formation  of  the  Company.  The  Lord  Chief  Baron  was  of 
that  opinion,  and  directed  a  nonsuit,  but  gave  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  the  account  claimed,  or 
any  less  sum,  as  the  Court  might  direct. 


1847. 

Wilson 

9. 

Viscount 

CUBZON. 


The  Attorney- General  (Sir  John  Jervis)  now  moved  ac- 
cordingly, or  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. The  plaintiff  was  entitled  to  recover  in  this  action, 
for  there  was  evidence  of  an  express  contract  on  the  part 
of  the  commitee,  of  whom  the  defendant  was  one,  to  em- 
ploy him  in  the*character  of  secretary,  and  to  pay  him  a 
salary  for  his  services.  It  is  clear  that,  if  the  plaintiff  were 
not  a  promoter  of  this  Company,  the  fact  of  his  appoint- 
ment and  employment  would  be  evidence  to  charge  the 
defendant;  for  the  natural  presumption  is,  that  the  man 
who  does  work  for  another  is  to  be  paid  for  it.  Then, 
how  does  the  fact  of  his  being  a  registered  promoter  of 
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1847. 

Wilson 

9. 

Yifooant 

CUKXON. 


the  Company  make  any  difference  in  the  case?     It  fleems 
to  be  supposed  that  the  promoters  and  the  provisional  com- 
mittee stand  in  the  relation  of  co-oontractora ;  but  that  ie 
not  so.     The  plaintiff,  although  he  was  registered  as  one 
of  the  promotera,  pursuant  to  the  statute,  for  the  purpose 
of  originally  starting  the  concern,  had  divested  himself  rf 
that  character  on  the  formation  of  tlie  committee,  and  as- 
sumed a  different  one,  namely,  that  of  secretary.     [Aric^ 
6. — The  question  is,  whether  the  committee  enter  into  t 
contract  with  him  on  their  own  account,  or  on  account 
of  the  Company,  of  whom  the  plaintiff  is  one.     If  the 
latter,  he  cannot  recover;  but  that  is  a  question  of  fact 
I  do  not  suppose  the  plaintiff  ever  expected  the  defendant 
would  {>ay  him.     Aldersony  B. — How  do  you  distingnMi 
this  case  from  that  of  Holmes  v.  Higgiru  {a)  f     There  the 
defendant  had   acted  as  chairman  at  meetings  of  a  pro- 
jected   company,   of  which    the   plaintiff  was    appointed 
agent :  the  plaintiff  sued  the  defendant  for  business  done  bj 
him  in  that  capacity ;  and  the  Court  held  that  the  action 
did  not  lie,  as  the  plaintiff  and  defendant  were  joint  con- 
tractors in  the  undertaking,  and  the  same  person  cannot 
be  both  plaintiff  and  defendant  in  the  same  cause.    Af- 
locky  C.  B.  —  Parkin  v.   Fry  (b)  is  to  the  same    effect: 
there  the  plaintiff  sued  as  secretary.]     In  those  cases  it  was 
treated  as  a  question  of  partnership.     [JPoUoch,  C  B. — No; 
in  Parkin  v.  Frt/y  Lord  Tenterden  says : — **  I  consider  the 
Company  as  never  yet  formed.     If  the  gentlemen  had  sent 
for  the  plaintiff  to  assist  them,  it  would  have  been  different; 
but  he  is  plainly  the  first  mover  and  instigator  of  it"]    A« 
soon  as  the  undertaking  is  started,  a  neW  form  is  intro- 
duced, namely,  the  managing  committee,  who  thereby  be- 
come the  promoters,  and  the  plaintiff  has  then  ceased  to  be 
so,  and  receives  from  them  a  new  employment  as  secretaiy. 
Suppose  it  were  the  case  of  an  engineer,  who  received  fiom 


(a)  1  B.  &  Cr.  74. 


(h)  2  C.  &  P.  311. 
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the  cotninittee  ad  expresB  order  to  make  the  surveys^  would 
he  be  depriyed  of  his  remtmemtion  because  he  had  been  one 
of  the  i^stered  promoters?  So  also,  could  not  the  soli-' 
citOTy  under  such  circumstances,  sue  the  committee  for 
ordinary  business  done  by  him  as  solicitor?  [Por^f,  B. — 
It  is  a  question  of  fact.]  If  so>  the  plaintiff  is  entitled  to  a 
new  trial,  that  the  question  may  be  submitted  to  the  jury. 
[Parke^  B. — Not  necessarily,  if  the  Court  is  to  decide  the 
point.  No  doubt  all  these  persons  expected  to  be  paid  out 
of  the  deposits  on  the  shares.  The  plaintiff  would  never 
have  afiked  the  committee-men  to  pay  if  funds  had  come  in ; 
nor  did  they  ever  expect  to  pay  him.]  Possibly  not ;  but 
the  question  is,  have  they  not  entered  into  an  express  con- 
tract, which  binds  them  to  do  so  if  funds  do  not  come  in  ? 


1847. 

Wilson 

V. 

VlBooiint 
Ctasoir. 


PARKE5  B. — I  think  no  rule  ought  to  be  granted  in  this 
case.  Whether  there  was  a  scintilla  of  evidence  to  go  to  the 
jury  is  one  thing ;  but  it  seems  to  me  there  was  no  such 
evidence  as  a  judge  ought  to  leave  to  the  jury,  as  consti'- 
tuting  a  primll  facie  case  against  the  defendant.  If  it  were 
A  transaction  among  ordinary  persons,  the  evidence  might 
be  sufficient  to  make  out  a  prim&  facie  08805  against  the  per* 
sons  who  signed  or  sanctioned  the  employment  of  the  party, 
that  he  was  to  be  a  paid  secretary.  But  when  we  have 
the  additional  fact,  that  he  is  himself  one  of  the  original 
promoters  and  projectors  of  the  Company,  more  evidence  is 
necessary  than  in  the  case  of  a  mere  stranger;  and  the 
question  is,  whether  he  is  not  so  implicated  in  the  scheme, 
that  all  the  acts  of  the  provisional  committee  are  to  be  con- 
sidered as  his  acts,  and  consequently  that  he  is  one  of  his 
own  employers.  The  provisional  committee  are  a  dele- 
gated body,  acting  for  others ;  and,  prim&  facie,  any  contract 
they  make  is  made  on  behalf  of  those  who  appointed  them ; 
and  orders  given  by  them  are,  prim&  facie,  the  orders  of  all 
the  projectors,  including  the  plaintiff.  The  plaintiff,  there- 
fore, was  bound  to  give  further  evidence  to  shew  that  the 
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defendant  meant  to  contract  as  a  principal,  independently 
of  his  acts  as  a  provisional  committee-man  of  the  Company. 
On  the  facts  in  evidence  in  this  case  no  such  intention  ap- 
pears. There  is  not  a  word  in  the  resolution  about  pay- 
ment of  the  plaintiff;  and  we  all  know  that  in  iact  it  wm 
the  intention  of  all  parties  that  these  payments  should  be 
made  out  of  the  subscriptions  which  were  expected  to  come 
in.  It  is  sufficient  to  say,  however,  that  when  it  appean 
that  the  plaintiff  was  a  promoter  of  the  Company,  there  wm 
no  sufficient  evidence  to  go  to  the  jury  of  a  personal  oon- 
tract  with  the  defendant. 


Alderson,  B. — I  also  think  there  should  be  no  rule  in 
this  case.  When  the  fact  appears  that  the  plaintiff  was  a 
promoter  of  the  Company,  the  solicitor  a  promoter,  and  the 
defendant  chairman  of  a  meeting  of  the  promoters,  at  whidi 
meeting  the  plaintiff  is  appointed  secretary,  the  other  ori- 
ginal promoter  solicitor,  and  other  persons  a  managing  com- 
mittee, it  comes  to  this,  that  it  is  an  appointment  of  the 
plaintiff  by  himself;  and  if  he  is  to  be  paid  at  all,  which  I 
doubt,  he  must  therefore  pay  himself.  It  is  the  case  of 
Holmes  v.  Higgins  over  again. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Bole  refused. 
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Mengens  v.  Perrt  {a). 

JlN  this  case,  the  defendant,  on  the  29th  of  November  last,  Where  a  de- 
obtained  an  order  for  five  days'  time  to  plead ;  and  on  the  obudn^  ^T^ 
same  day  took  out  a  summons  for  the  delivery  of  partlcu-  ^^  ^^  *^« 
lars  of  the  plaintiff's  demand,  returnable  on  the  1st  of  De-  oat  a  snmmoiui 
cember.     This  summons,  having  been  adjourned  by  consent  whidUs^-  ' 
until  three  o'clock  in  the  afternoon  of  the  4th,  was  heard  at  «»<^  •ftcr  the 

expiration  of 

half-past  six  o'clock  in  the  evening  of  that  day,  and  dis-  **»«  time  given 
missed.    On  the  5  th,  at  one  o'clock,  the  plaintiff  signed  inter-  he  is  entitled 
locutory  judgment    A  summons  was  taken  out  to  set  aside  mamderofthe 
this  judgment  for  irregularity,  on  the  ground  that  the  de-  "^^.^^  *" 
fendant  was  entitled  to  the  same  time  for  pleading  aft^r 
the  summons  for  particulars  was  disposed  of,  as  he  had  at 
the  time  when  it  was  returnable ;  and  Alderson,  B.,  being 
of  that  opinion,  ordered  it  to  be  set  aside. 

On  a  former  day  in  this  term.  Peacock  obtained  a  rule, 
calling  upon  the  defendant  to  shew  cause  why  the  order  of 
the  learned  Judge  should  not  be  rescinded ;  citing  Hughes 
V.  Walden  (J),  Vernon  v.  Hodgins  (c),  and  Eeg.  Gen.,  H.  T., 
2  Will.  4,  s.  48  {d). 

Moseley  shewed  cause. — This  judgment  was  irregularly 
signed ;  for  the  summons  for  particulars  was  a  stay  of  pro- 
ceedings from  the  day  on  which  it  was  returnable  until 
it  was  discharged :    Whitehead  v.  Shaw  (e),  Calze  v.  Lord 


(a)  This  case  was  decided  on 
the  last  day  of  Hilary  Term  (Jan. 
31 ),  and  was  accidentally  omitted 
in  its  order. 

{b)  6  B.  &  C.  770,  n. 

(c)  1  M.  &  W.  151. 

{d)  **  A  defendant  shall  he  al- 
lowed the  same  time  for  pleading 
after  the  delivery  of  particulars 


under  a  judge's  order,  which  he 
had  at  the  return  of  the  sum- 
moDs;  nevertheless,  judgment 
shall  not  he  signed  till  the  after- 
noon of  the  day  after  the  delivery 
of  the  particulars,  unless  other- 
wise ordered  hy  the  judge." 
(e)  Barnes,  180. 


VOL.  XV. 


P  P 


M«  W« 


538  CASES  IN  THS   JIXCHSUUBBy 

1846.  Lyttelton  (a),  Roberts  y.  CuthiU{b).  Here,  therefore,  the 
time  for  pleading  ceased  to  run  from  the  time  when  tbe 
summons  was  returnable  until  it  waa  dismissed,  and  the  de- 
fendant consequently  had  until  the  8th  of  December  to 
plead.  But  even  taking  it  that,  accordlDg  to  JSugheii* 
Walderiy  he  was  entitled  only  to  a  reasonable  time  for  thit 
purpose  af  ler  the  summons  was  dismissed,  it  cannot  be  con- 
sidered that,  in  this  case,  where  it  was  disniisaed  at  so  late 
an  hour  as  half-past  dx  o'clock,  the  renuuader  of  that  day 
was  a  reasonable  time  to  prepare  the  pleas. 

Peacocky  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B. — The  rule  laid  down  in  Hughes  v.  fFalden, 
and  recognised  and  acted  upon  in  Vernon  y.  Hodginsy  is,  that 
the  defendant  is  not  entitled  to  more  time  for  pleading  than 
the  rest  of  the  day  on  which  the  summons  is  dismissed.  If) 
under  the  particular  circumstances  of  the  case,  that  is  not  a 
reasonable  time,  he  ought  to  apply  for  further  time  at  the 
hearing  of  the  summons. 

Parke,  B. — I  am  of  the  same  opinion.  I  consider  ihtf 
point  to  be  quite  settled  by  the  cases.  In  Hughes  v.  Waldi%i 
Lord  Tenterdon  laid  it  down,  that,  where  an  application » 
made  which  the  result  shews  to  have  been  wrongly  made, 
the  other  party  must  wait  till  it  is  disposed  of^  and  then  the 
party  making  the  application  has  only  a  reasonable  time  ftr 
taking  the  next  step ;  and  that,  for  this  purpose,  the  whok 
of  the  day  in  which  the  application  is  disposed  of  is  a  reason- 
able time.  That  case  was  confirmed  in  Vernon  v.  Hodgmu 
Here  the  dismissal  of  the  summons  shews  that  the  aj^dioar 
tion  for  particulars  was  wrong,  and  those  cases  are  th^reftie 
directly  in  point. 

Alderson,  B. — I  quite  agree.     I  did  not  advert  to  tbe 
(a)  2  W.  Bla.  954.  (6)  4  Dowl.  P.  Q.  901 
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distinction  between  the  case  of  a  summons  dismissed,  and  1846. 
that  of  a  summons  granted.  If  the  defendant  bad  got  his 
order  for  particulars,  then  he  would  have  had  the  same  time 
for  pleading  after  they  were  delivered  as  he  bad  at  the 
return  of  the  summons.  The  mistake  being  mine,  the  de- 
fendant will  be  saved  the  costs  of  this  rule. 

Bule  absolute,  without  costs. 


Price  v.  Richardson.  May  22. 

Assumpsit  on  a  guaraatee.     The  declaration  stated,  ^««,  that  no 
that,  m  consideration  that  the  plaintin  would  sell  and  de-  appeared  on  the 
liver  to  one  Thomas  Lewis  £5  or  £10  worth  of  leather,  the  lowing  guanml 
defendant  promised  to  see  the  plaintiff  paid  for  the  same  ^^^^  ^^^' 
on  the  6th  December,  1843,  for  the  said  Thomas  Lewis.  Price;  iwiU 

•  1        1       8^  jou  paid  for 

The  declaration  then  averred  the  sale  and  delivery  by  the  ^^sorifio 
plaintiff  to  Thomas  Lewis  of  £10  worth  of  leather,  and  ^^"^l^^* 
alleged  as  a  breach,  that  the  defendant  did  not  see  the  plain-  2?*"^J^ 
tiff  paid  for  the  same.     Plea,  non  assumpsit.  ihoemaker." 

At  the  trial,  before  the  under-sheriff  of  the  county  of 
Brecon,  the  plaintiff  having  proved  a  guarantee  signed  by 
the  defendant,  in  the  following  terms:— 

"  1843,  Jime  28th.  Mr.  Price, — I  will  see  you  paid  for 
£5  or  £10  worth  of  leather,  on  the  &th  of  December,  for 
Thomas  Lewis,  shoemaker  ;^ — 

it  was  objected  for  the  defendant  that  it  did  not  disclose 
any  consideration  on  the  face  of  it.  The  imder-sheriff 
directed  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
that  opinion. 

pp  2 
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1846.  E.  V.  Williamsy  in  Easter  Tenn,  obtained  a  rule  niai 

Price        accordingly.     Against  which. 


r. 
Richardson. 


Cowling  now  shewed  cause. — The  question  is,  whether  it 
sufficiently  appears  on  the  face  of  this  guarantee,  that  it 
was  given  for  leather  to  be  supplied  subsequently  to  the 
execution  of  it ;  and  it  is  submitted  that  it  does.  If  it  had 
been  for  goods  already  supplied,  the  amount  would  have 
been  specifically  mentioned,  not  lefl  at  large  as  it  is,  and 
the  promise  would  have  to  pay  the  sum  already  du& 
Kennaway  v.  Treleavan  (a)  is  in  point.  There  the  guanin- 
tee  was  in  these  terms : — "  I  hereby  guarantee  to  you, 
Messrs.  K.  and  Co.,  the  sum  of  £250,  in  case  Mr.  P.,  of 
&c.,  should  default  in  his  capacity  of  agent  and  traveller 
to  you."  This  Court  held,  that  a  sufficient  oonsideiaticm 
appeared  on  the  face  of  the  instrument ;  namely,  €tiefittvt 
employment  of  P.  as  agent  and  traveller  of  the  pUuntiffiL 
BcLstow  V.  Bennett  {b)  is  also  an  authority  for  the  plaintiff. 

E.  V.  WUliamsy  contr^,  was  stopped  by  the  Court. 

Parke,  B. — It  is  impossible  to  collect  from  the  tenna  <^ 
this  guarantee  what  was  the  real  consideration  for  the  de- 
fendant's promise.  Three  considerations  might  be  sug- 
gested, and  it  would  be  mere  conjecture  which  was  the  one 
intended  by  the  parties.  It  is  fully  established,  according 
to  the  rule  laid  dosvn  in  Wain  v.  WarUer${c\  that  the  con- 
sideration ought  to  appear  on  the  face  of  the  instrument 

Aldeeson,  B. — It  is  clear  that  a  consideration,  either  in 
express  words  or  arising  by  necessary  implication,  must 
appear  on  the  face  of  the  instrument.  Here  the  declaration 
states  the  future  supply  of  goods  as  the  consideration;  bat 
that  does  not  appear,  either  expressly  or  by  necessary  im- 
plication, on  the  face  of  the  guarantee. 

(a)  6  M.  &  W.  498.  {h)  3  Campb.  220.  (c)  6  Ewt,  10. 
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EoLFE,  B. — This  guarantee  looks  very  like  an  engage-  1846, 
ment  on  the  part  of  the  defendant  to  pay  the  plaintiff  money  Price 
owing  to  him  by  Lewis,  if  he  would  forbear  to  sue  Lewis    _      *• 

^  °  ■'  Richardson. 

for  it. 

Platt,  B.,  concurred. 

Bule  absolute. 


Law  v.  Thompson.  May  29. 

Assumpsit  for  work  and  labour,  money  pwd,  and  on  The  plaintiff's 
an  account  stated.     Pleas,  non  assumpsit,  the  Statute  of  demand  claimed 
Limitations,  and  a  set-off.     Issues  thereon.  £450*fo"hia 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  Sit-  wnriccs  as  clerk 

■•  ,  •     ,      ^^  manager  to 

tings  afler  Hilary  Term  last,  it  appeared  that  the  plaintiff  the  defendant, 
had  delivered  two  sets  of  particulars  in  the  action.     In  the  {^^^  to^to- 
first  of  them  he  claimed  "the  sum  of  £450  for  his  ser-  ^r».i839,m- 

cmnve,  after  the 

vices  as  clerk  or  manager  to  the  defendant,  from  August,  rateof  i;200 
1837,  to  October,  1839,  inclusive."  In  the  second,  he  claimed  Sie  proof  was 
the  same  sum  for  the  same  period,  adding,  "  after  the  rate  of  by^* dSfenl^* 
£200  per  annum."     This  action  was  commenced  in  April,  *?*.  **li  ^**? 

*^         ^  r      »   plaintiff,  who 

1845.  A  witness  called  on  the  part  of  the  defendant  proved  was  the  manager 
that  the  plaintiff  was  not  his  clerk  or  manager,  but  that  the  company, 
defendant  had  agreed  to  give  him  a  commission  of  one-half  ^J^^  per*  * 
per  cent,  on  all  the  business  which  he  should  introduce  to  centage  by  way 

.  ,  of  commission 

him  by  means  of  his  employment  as  manager  of  the  Manches-  on  all  business 
ter  Bank.  It  was  thereupon  contended  for  the  defendant,  trodnce  to  the 
that  there  was  a  variance  between  the  contract  alleged  and  w^w^Jh^fTKe 
that  proved,  and  that  the  plaintiff  must  be  nonsuited.     The  particnlars  were 

not  suflScient  to 

learned  Judge,  however,  declined  to  nonsuit,  and  left  the  let  in  snch  a 
case  to  the  jury,  who  found  a  verdict  for  the  plaintiff,  tSt*thc  dScnd- 
damacces  £100,  the  defendant  having  leave  reserved  to  him  »ntwasin 

^  ^  °  strictness  en- 

to  move  to  enter  a  nonsuit.  titled  to  a  non. 

suit. 
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1846.  Jervis  having  obtained  a  rule  acooidingi  j, 

J.  Brawn  (with  whom  was  Humfrey)  now  shewed  caiue. 
— The  real  question  is,  whether  the  defendant  has  been 
misled  by  these  particulars.  Now  in  fact  there  was  bat 
one  set  of  services  performed  by  the  plaintiff  for  the  defend- 
ant, who  therefore  must  have  known  that  the  action  was 
brought  in  respect  of  them.  He  has  not  laid  before  the 
Court  any  affidavit  shewing  that  he  was  misled,  as  he 
ought,  under  such  circumstances,  to  have  done :  Bxnit 
V.  Watkis  (a),  Day  v.  Bower  (A).  There  was  a  case  of 
Mayher  v.  Ward{c)  recently  before  the  Court  of  Queen's 
Bench,  which  f^pears  to  be  a  direct  authority  ibr  the 
defendant.  Lambirth  v.  Rqff^  (d)  is  also  in  point.  There 
the  plaintiffs,  who  were  spirit  merchants  and  brewen^  and 
who  were  suing  for  spirits  sold  to  the  defendant,  inadfer- 
tently  delivered  a  bill  of  particulars  for  goods  sold  to  the  de- 
fendant in  their  trade  of  brewers.  The  Court,  in  the  abeeoee 
of  anything  to  shew  that  the  defendant  had  been  mialfid 
thereby,  refused  to  enter  a  nonsuit.  [Aldersan,  B. — ^There  the 
persons  composing  the  firm  of  spirit  merchants  and  that  of 
brewers  were  different  persons.  Lambirth  and  Porter,  the 
plaintiffs  in  the  action,  were  the  spirit  merchants,  but  the 
brewers  were  Lambirth  and  Liglis.  The  defendant,  tho^ 
fore,  could  not  be  deceived  or  misled  bj  the  partienhn. 
Here  the  particulars  substantially  say  that  the  phuntiff  ii 
going  for  a  particular  salary,  and  nothing  else.]  At  all 
events,  the  Court  will  allow  the  plaintiff  to  have  a  new 
trial  on  payment  of  costs,  with  liberty  to  amend  his  parti- 
culars.    [To  this  the  Court  assented.] 

Jervis  and  Cromptouy  in  support  of  the  rule. — This  ii 

(a)  1  Campb.  68.  1846,  Q.  B. 

(h)  Id.  69,  n.  (i)   8  Bing.   411  ;    1    M.  & 

(c)  "  Law  Times,"  April  4,      Scott,  597. 
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not  a  case  in  which  the  plaintiff  ought  to  receive  such         1846. 
indulgence.      If  the   learned  Judge  had  nonsuited,  the 
Court  would  hardly  have  granted  a  new  trial,  even  on  pay- 
ment of  costs. 

The  cases  cited  on  the  other  side  have  no  application. 
In  Mayher  v.  Ward,  the  plaintiff,  a  surveyor,  claimed  com- 
mission on  a  given  amount,  and  he  was  allowed,  on  failing 
to  establish  that  case,  to  prove  the  value  of  his  services. 
But  the  known  mode  of  paying  a  surveyor  is  by  a  com- 
mission, and  the  only  question  in  that  case  was  as  to  the 
existence  of  a   custojnary  commission.     With  respect  to 
Hurst  V.  Waikisy  the  dictum  of  Lord  EUenborough  in  that 
case,  that,  although  the  plaintiff  has  given  an  imperfect 
particular,  he  is  entitled  to  a  verdict  for  more,  if  on  the 
defendant's  evidence  more  appears  to  be  due  to  him,  can- 
not be  supported.     It  is  said  the  defendant  has  made  no 
affidavit  that  he  has  been  misled  by  the  form  of  the  par- 
ticulars.    But  in  almost  every  case  the  defendant  per- 
fectly knows  the  real  contract :  the  test  is  not,  therefore, 
whether  he  has  in  fact  been  misled;  he  is  entitled  to  be 
informed  what  the  plaintiff  is  proceeding  for  in  the  action. 
The  question  is,  whether  the  particular  is  calculated  to 
mislead,  and  the  defendant's  knowledge  of  the  facts  can- 
not be  imported  into  the  consideration  of  that  question. 
The  object  of  giving  particulars  is  to  prevent  the  defend- 
ant from  being  surprised  by  having  a  contract  put  upon 
him  at  variance  with  the  fact.     [Aldersan,  B. — The  plain- 
tiff might  have   framed    his   particulars   with  a  double 
aspect.     Pollock,  C.  B. — Or  amended  them  when  he  ascer- 
tained what  his  case  really  was.]     As  it  is,  the  case  he 
set  up  at  the  trial  was  perfectly  different  from  what  the 
defendant  was  entitled  to   expect  from   the  particulars. 
Where  the  bill  of  particulars  stated  the  plaintiff's  demand 
to  be  for  goods  sold  and  delivered  to  the  defendant,  he  was 
held  not  to  be  entitled  to  prove  under  them  the  sale  of 
goods  by  the  defendant  as  the  plaintiff's  agent.     Holland 
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1846.        y.  Hopkins  (a).     [AUerson,  B. — That  was  makiDg  a  dif- 
ferent party  to  the  sait]. 

Pollock,  C.  B. — If  the  question  in  this  case  were 
merely  whether  a  nonsuit  should  be  entered,  I  should  have 
thought  the  rule  must  be  made  absolute;  but  the  question 
being,  whether  there  should  be  a  new  trial  on  payment  of 
costs  by  the  plaintiff,  and  the  particulars  should  be  amended, 
I  think  the  rule  may  be  absolute  in  that  form.  It  appean 
to  me  that,  at  the  close  of  the  plaintiff's  case,  the  defendant 
was  entitled  to  have  a  nonsuit  entered.  The  claim  of  the 
plaintiff,  as  stated  in  Ids  particulars,  was  substantially  for 
salary  as  the  clerk  or  manager  of  the  defendant;  the  evi- 
dence was  of  a  contract  for  a  commission  to  be  paid  to  him: 
and  there  is  this  substantial  distinction,  that  the  conmiisaon 
was  to  be  claimed  not  as  a  derk,  but  the  salary  only  as  a 
clerk.  The  object  of  the  defendant's  evidence  was  merely 
to  shew  that  the  plaintiff  was  not  a  clerk  at  all,  but  was 
only  to  have  a  commission  on  the  consignments  he  could 
introduce  through  the  medium  of  the  Manchester  BaiiL 
The  object  was  to  shew  a  special  engagement  of  him,  being 
the  manager  of  that  Bank,  for  a  certain  per-centage  on 
business  to  be  introduced  by  him.  There  is,  therefore, 
really  a  substantial  distinction:  it  is  not  like  paying  a  derk 
a  per-centage  on  business  done  by  him  as  derk,  but  an 
engagement  with  a  person  in  a  different  business  altogether, 
for  payment  of  a  per-centage  on  business  introduced  by 
him  as  such.  I  think  it  very  likely  the  defendant  wu 
misled,  for  I  thought  at  the  trial  there  was  not  the  slight- 
est pretence  for  the  action;  and  the  ^defendant  was  very 
probably  misled  in  this  respect,  that  there  being  really  no 
claim  at  all,  he  had  no  idea  how  the  claim  which  the 
plaintiff  set  up  would  be  made  out,  and  probably  expected 
that  the  case  proved  at  the  trial  would  be  for  salary  as  a 
clerk,  for  which  there  was  no  foundation. 

(a)  2  Bos.  &  P.  243. 
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Alderson,  B. — I  am  of  the  same  opinion.  No  doubt  we  1846. 
should  be  doing  very  wrong  if  we  allowed  minute  variances 
from  the  particulars  to  prevail.  If  they  give  substantial 
information  of  the  plaintiff's  claim,  that  is  sufficient,  although 
they  may  vary  slightly  from  the  fact,  and  where,  from  the 
nature  of  the  particulars  themselves,  the  defendant  is  not  like- 
ly to  be  misled.  But  we  cannot  look  to  the  actual  fact  of  the 
misleading.  That  depends  upon  the  acuteness  or  stupidity  of 
the  defendant's  attorney,  and  is  therefore  no  criterion,  unless 
we  apply  this  rule  also, — would  a  reasonable  man  be  likely 
to  be  misled  by  the  form  of  the  particulars?  The  case  of 
Lamhirth  v.  Roff  is  distinguishable  from  the  present,  for 
the  reasons  I  have  already  mentioned.  There  the  defend- 
ant knew  which  were  the  wine  and  spirit  merchants,  and 
which  were  the  brewers,  and  the  form  of  the  particulars 
could  not  have  deceived  anybody  with  his  eyes  open.  It 
would  have  been  quite  a  different  case  if  the  same  parties 
had  constituted  both  the  firms;  and  I  observe  that  I  put 
my  judgment  in  that  case  upon  this  very  distinction.  The 
question  substantially  is,  would  a  reasonable  man  be 
deceived  by  the  particulars  into  a  sup{)osition  that  the 
plain tiff^s  demand  was  different  from  that  which  is  proved  at 
the  trial?  Here  the  particulars  state  exactly  what  a  man 
would  say  who  claimed  a  salary  of  J6200  a  year  for  two 
years  and  a  quarter;  then,  at  the  trial,  he  claims  no  such 
sum,  but  makes  a  substantially  different  demand,  requiring 
a  totally  different  defence.  In  the  one  case,  the  defendant 
is  to  shew  that  he  made  no  bargain  for  a  salary,  or  made  it 
at  a  different  rate:  in  the  other,  he  is  to  shew  that  none  of 
the  business  was  done  in  the  last  six  months  of  the  time, 
which  alone  is  not  barred  by  the  Statute  of  Limitations. 
Unless  the  object  of  particulars  be  to  deceive  a  defendant, 
the  present  particulars  are  insufficient. 

KoLFE,  B. — I  am  of  the  same  opinion.     We  are  always 
to  look  and  see  whether  the  particulars  are  calculated  to 
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1846.  mislead.  There  have  been  cases  where  they  w^re  directly 
wrong,  and  yet  it  has  properly  been  decided  that  thej  were 
not  calculated  to  mislead;  as,  where  the  word  ''chalk"  was 
used  instead  of  **  cork,"  the  Court  said  it  was  eridently  a 
mere  slip,  the  word  having  been  heard  or  copied  wroif . 
So  in  the  case  of  a  wrong  date,  where  it  is  apparent  on  the 
face  of  the  particulars  for  what  the  plaintiff  is  going,  the 
Court  will  correct  them  by  amending  what  the  defendant 
must  know  was  a  mere  clerical  error  (a).  So  in  ihe  case  of 
Lambirth  v.  Roff,  the  defendant  knew  perfectly  well  tint 
the  plaintiffs  in  that  action  were  not  g(nng  for  anytlnng 
which  they  claimed  as  brewers,  because  he  knew  Aeg  were 
not  brewers.  But  this  case  stands  on  a  totally  diflferent 
footing.  It  is  impossible  not  to  see  that  the  plaintiff  n 
claiming  a  salary,  although  that  word  does  not  actually 
occur  in  the  particulars.  If  he  were  going  only  for  the  last 
year,  it  would  be  very  doubtftd  whether  they  were  sufr 
cient  for  that  purpose;  but,  &  multo  fortiori,  are  they  not 
so  where  he  is  going  for  two  years  and  a  quarter,  of  wludi 
only  half-a-year  is  not  barred  by  the  Statute  of  Umitatioiis? 
He  cannot,  under  these  particulars,  be  allowed  to  repudiate 
the  claim  for  salary  altogether,  and  prove  that  a  com- 
mission is  due  to  him,  upon  an  entirely  difierent  con- 
tract. Suppose  the  defendant  had  gone  to  great  ejcpeue 
in  going  through  his  accounts,  to  shew  that  nothing 
was  due  for  commission,  and  the  plaintiff  had  abandoned 
the  action,  the  defendant  would  not  have  been  entitled,  on 
taxation,  to  the  costs  of  such  examination.  Without,  there- 
fore, infringing  on  the  general  doctrine,  that  particulan 
are  not  to  be  scanned  witli  the  minuteness  of  special  plead- 
ing, it  seems  to  me  that  these  particulars  were  calculated 
to  mislead,  and  therefore  were  insufficient. 


(a)  Millwood  r.  Walter^   2  Taunt  224 ;  Harriwn  v.  Woody  8 
Ding.  371 ;  1  M.  &  Scott,  536. 
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Platt,  B. — The  declaration  in  this  case  is  in  the  gene-  1846. 
ral  form  for  work  and  labour.  The  plaintiff  is  then  re- 
quired to  give  particulars  of  his  demand,  and  he  gives  them 
in  this  form: — that  he  claims  to  recover  the  sum  of  £450 
^  for  his  services  as  clerk  or  manager  to  the  defendant,  from 
August,  1837,  to  October,  1839;"  to  which  he  afterwards 
adds,  ^^  after  the  rate  of  £200  per  annum."  When  I  first 
read  these  particulars,  they  seemed  to  me  to  amount  to 
this :  that  the  plaintiff  claimed  £450  as  clerk  or  manager 
to  the  defendant,  which  he  estimated  at  the  rate  of  £200 
a  year,  as  the  value  of  his  services,  not  necessarily  as  a 
salary;  and  that  the  evidence  he  sought  to  give  under  them 
was  only  evidence  of  the  value  of  his  services,  estimated 
not  as  salary,  but  in  a  different  way,  namely,  by  means  of 
an  agreed  per-centage  on  the  valuable  return  which  his  em- 
ployer obtained  by  means  of  his  services.  There  is,  however, 
much  force  in  the  argument  of  my  Brother  Alderson,  that 
these  particulars  are  calculated  to  lead  the  defendant  to  ex- 
pect only  proof  of  a  claim  for  a  salary  for  services  performed. 
At  first,  I  certainly  had  a  strong  opinion  that,  substantially, 
the  action  was  brought  generally  for  a  remuneration  for 
services  performed,  and  that  the  defendant  must  have  known 
what  services  were  performed  for  him  by  the  plaintiff,  and 
therefore  must  have  been  prepared  to  meet  the  case.  But 
I  am  very  much  pressed  by  the  argument  of  my  Brother 
Alderson,  that  the  particulars  were  calculated  to  mislead  a 
man  who  did  not  examine  them  hypercritically;  and  upon 
the  whole,  therefore,  it  is  safer,  perhaps,  to  hold  them  in- 
sufficient. 

Rule  absolute  for  a  new  trial. 
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1846. 

j^f^  2.  Engleheart  ».  Moore. 

An  attorney's  UEBT  for  jE30,  for  work  and  labour,  care,  diligence 
common  law  joumeys,  and  attendance  done  and  bestowed  bj  tlie  plab- 
Uv^^mider  *^^'  ^  ^^  attorney  and  solicitor  of  and  for  the  defendant^ 
the  Stat.  6  &  7  and  on  his  retainer,  in  and  about  the  prosecuting^  defend- 
moflt  riiew'in  ing,  and  soliciting  of  divers  causes  and  suits,  and  in  and 
bntinoNrwas  ^  ^bout  Other  business  for  the  defendant,  at  his  request,  and 
done.  fQf  certain  fees  due  and  of  right  payable  to  the  plaintiff  is 

respect  thereof.     There  were  also  counts  for  money  pai4 
and  on  an  account  stated. 

Plea,  that,  before  and  at  the  time  of  the  doing  and  be- 
stowing of  all  and  every  part  of  the  said  work  and  labour, 
care,  diligence,  journeys,  and  attendance,  as  in  the  first 
count  mentioned,  and  before  and  at  the  time  of  the  becom- 
ing due  of  the  said  fees  in  respect  thereof,  in  the  said  fint 
count  mentioned,  and  before  and  at  the  time  of  the  paying 
of  all  and  every  part  of  the  money  in  the  second  count 
mentioned  to  have  been  paid,  he  the  plaintiff  was,  and  at 
the  time  of  the  commencement  of  this  suit  also  was,  an 
attorney  of  the  court  of  our  lady  the  Queen  before  the 
Queen  herself  at  Westminster ;  and  further,  that  the  said 
work  and  labour,  care,  diligence,  journeys,  and  attend- 
ance, in  the  said  first  count  mentioned,  were,  and  every 
part  thereof  was,  business  by  the  plaintiff  done  as  an  at- 
torney ;  and  that  the  sum  of  dE30,  in  the  said  first  ooont 
mentioned,  was  and  is,  and  consisted  and  consists  of^  fees 
and  charges  for  the  said  business  so  done,  and  of  no  other 
money  whatever:  and  that  the  said  money  in  the  said 
second  count  mentioned  to  have  been  paid,  was,  and  everj 
part  thereof  was,  so  paid  by  the  plaintiff  as  an  attorney,  in 
disbursements  for  the  said  business  so  done,  to  the  amoont 
of  the  sum  in  the  second  count  mentioned.  And  further, 
that  afler  the  making  and  passing  of  an  act  of  Parliament 
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made  and  passed  in  the  session  of  Parliament  holden  in  the         1846. 
6th  and  7  th  years  of  the  reign  of  our  lady  the  now  Queen    ejjoi.»hea»t 
Victoria,  intitled  "  An  Act  for  consolidating  and  amend-  ^' 

ing  several  of  the  Laws  relating  to  Attomies  and  Solicitors 
practising  in  England  and  Wales,"  to  wit,  on  the  25th  day 
of  October,  a.d.  1844,  the  plaintiff  commenced  this  action, 
contrary  to  the  form  of  the  said  statute,  for  the  recovery  of 
the  said  fees,  charges,  and  disbursements,  without  having, 
one  calendar  month  before  the  commencement  of  this  suit, 
delivered  to  the  defendant,  the  party  charged  therewith,  or 
sent  by  post  to,  or  lefl  for  the  defendant  at  his  counting- 
house,  office  of  business,  dwelling-house,  or  last  place  of 
abode,  a  bill  of  the  said  fees,  charges,  and  disbursements,  or 
of  any  or  either  of  them,  or  of  any  part  thereof,  subscribed 
with  the  proper  hand  of  the  pljuntiff,  or  inclosed  in  or  ac- 
companied by  a  letter  subscribed  with  the  proper  hand  of 
the  plaintiff,  referring  to  such  bill,  as  was  and  is  required 
by  the  statute  in  such  case  made  and  provided.  And  fur- 
ther, that  the  said  account  in  the  said  last  count  mentioned 
was,  &c.  as  therein  mentioned,  stated  of  and  concerning 
<£30,  parcel  of  the  said  sums  of  jE30  and  £30  in  the  said 
first  two  counts  respectively  mentioned,  after  the  sum  of 
<£30,  parcel  as  aforesaid,  was  found  to  be  due  and  in  arrear 
from  the  defendant  to  the  plaintiff,  on  stating  of  the  said 
account,  and  which  said  sum  of  £30,  parcel  as  aforesaid, 
was  and  is  the  sum  of  £30  in  the  said  last  count  men- 
tioned.— Verification. 

Keplication,  that  the  plaintiff"  did,  one  calendar  month 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  send 
by  post  to  the  said  defendant  at  his  then  place  of  abode,  a 
bill  of  the  said  fees  and  disbursements,  amounting  &c.,  in- 
closed in  a  letter,  subscribed  with  the  proper  hand  of  the 
said  plaintiff,  referring  to  such  bill,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  concluding  to 
the  country ;  and  issue  thereon. 

At  the  trial,  before  Pollocky  C.  B.,  at  the  London  sittings 
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1846.        after  Hilary  Term,  the  plamtiff  proved  the  deByery  to  Ae 
EMOLBBJBiLBT  ^^^^^1^*,  a  Calendar  month  before  the  commencement  of 
V*  the  action,  of  a  biU  which  was  signed  by  the  plaintiff,  but 

did  not  shew  in  what  court  the  businesa^  or  any  part  of  ili 
was  done.  It  was  headed  thus : — **  To  W*  H.  En^dviii 
Yourself  at  the  suit  of  Perry ;"  and  aet  out  the  items  d 
business  done,  from  several  of  wliick  it  appeared  that  Ae 
suit  referred  to  was  an  action  at  law.  It  was  objected  tat 
the  defendant,  that  this  was  not  a  suflBment  bill  aooordingto 
the  Stat  6  ft;  7  Vict,  c  73,  s.  23.  The  learned  Judge  re- 
served the  point,  and  a  verdict  was  found  for  the  pkintif 
for  the  amount  of  the  bill,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

In  Easter  Term,  Martin  obtuned  a  rule  nin  aococdiagljy 
against  which 

Jervis  and  Simon  now  shewed  cause. — llie  delivery  of 
this  bill  was  a  sufficient  complisnoe  with  the  statute.  It 
was  expressly  decided,  in  the  case  of  Lester  ▼.  Ldtzarut  {^ 
that  the  objection  now  taken  could  not  prevail  under  ike 
Stat  7  Jac.  1,  c.  7.  Parkey  B.,  certainly  remarks  in  tint 
case,  that,  as  the  object  of  the  stat.  2  (jeo.  2,  c.  23,  iw 
that  the  bill  shoidd  afford  sufficient  informatioo  to  the  psitj 
to  enable  him  to  ascertsdn  to  what  court  he  should  wpfy 
for  a  reference  of  the  bill  to  taxation,  the  statement  of  titt 
court  ma^y  under  the  latter  statute,  be  a  necessary  part  of 
the  bill.  The  case  of  Lewis  v.  Primrose  (A),  however,  wl 
be  mainly  relied  upon  on  the  other  side.  But  that  cassis 
distinguiahable,  inasmuch  as  there  the  bill  neither  sMrf 
the  court,  nor  the  name  of  the  cause,  in  which  the  basinea 
had  been  done.  Moreover,  it  is  to  a  certain  extent  ow* 
ruled  by  the  subsequent  case  of  Martimdale  t,  JFalkner  (e), 
in  which  the  Court  of  Common  Pleas  held  that  it  is  not 
necessary  that  the  bill  should  be  headed  in  the  suit  Qt 

(a)  2  C,  M.,  &  R.  665.      (b)  6  (J,  B.  265,       (c)  2  C.  B.  708. 
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court,  and  that  it  is  enough  if  the  items  enable  a  person  of        1846. 
ordinary  understanding  to  collect  the  name  of  the  suit,  and   k^^juTheaet 
the  court  in  which  the  business  was  done.    [Aldersony  B.-— I  »• 

MOOKB. 

certainly  see  no  reason  why  the  court  should  appear  in  the 
heading  of  the  bill  How  would  you  head  it  if  the  business 
was  done  in  several  courts?]  Admitting^  however,  that 
this  bill  would  not  have  been  sufficient  under  the  2  Greo.  % 
a  23,  it  is  otherwise  under  the  stat.  6  &  7  Vict,  c  73,  s. 
37,  by  which,  if  the  business,  or  any  part  of  it,  be  common 
law  business,  the  bill  may  be  referred  for  taxation  to  the 
officer  of  any  one  of  the  common  law  courts.  All  that  it 
can  be  necessary,  therefore,  for  the  bill  now  to  shew,  for 
this  purpose,  is,  that  some  part  of  the  business  was  done  in 
some  common  law  court.  In  no  case  can  an  attorney  escape 
taxaticm  of  his  bill  since  thb  act  And  this  bill  gives  the 
name  of  the  cause;  and  it  dearly  appears  from  if^  that  tiie 
charges  are  in  respect  of  business  done  in  an  action  in  OM 
of  the  superior  courts  of  common  law. 

Martin  and  Huffh  Hill,  contrk. — The  statute  was  made 
for  the  benefit  of  clients,  and  to  facilitate  the  taxation  of 
their  attornies'  bills  on  their  application :  and  for  that 
purpose  it  is  obviously  convenient,  and  indeed  necessary, 
that  information  should  be  given  in  what  court  the  business 
was  done,  in  order  that  the  reasonableness  of  the  bill  may 
be  more  readily  ascertiuned.  The  client  ought  not  to  be 
sent  on  an  inquiry  through  all  the  oommon  law  courts 
mentioned  in  the  act  of  Parliament.  The  charges  are  dif- 
ferent even  in  the  different  superior  Courts,  and  those  of  the 
Court  of  Pleas  at  Durham  differ  materially  from  those  ot 
the  Courts  at  Westminster.  There  is  no  reason  for  coining 
to  a  different  decision  in  this  respect  on  the  stats.  2  Greo.  2, 
a  23,  and  the  6  &  7  Vict,  c  73.  The  words  "  bill  of  fees, 
charges,  and  disbursements^''  which  are  used  in  both,  must 
mean  the  same  in  both.  The  case  of  Z,ewis  v.  PrirnnMe, 
therefore,  is  a  direct  authority  that  this  bill  is  insufficient 
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1846.         lAUersany  B. — It  is  difficult  to  see  how  a  client  can  be  ad- 

Enolihbakt  ^^^^^  whether  he  ought  to  have  a  bill  tazed^  iinlees  he 

.,  V*  knows  in  what  court  the  business  was  done.!     That  was 

Moors.  •  .        . 

the  ground  of  the  decision  in  Lewis  v«  /Vimroje.  Lard 
Denmany  C.  J.^  there  says — ^^  This  objection  most  prefai^ 
or  the  statute  be  in  effect  repealed.  The  very  object  of 
the  enactment  is,  that  the  client,  if  he  likes,  may  take  the 
bill  to  another  attorney  for  his  advice  upon  it.  Why  is  the 
client  to  be  forced  to  ask  questions?  and  how  can  we  saj 
that  he  is  told  in  respect  of  what  buuness  the  cfaai^  is 
made,  when  he  is  not  told  where  the  business  was  done." 

Pollock,  C.  B. — I  think  the  rule  for  a  nonsuit  must  be 
made  absolute.  It  appears  to  me  that  the  deciaon  in 
Lewis  V.  Primrose  is  an  authority  to  which  we  oug^t  to 
adhere,  and  that  there  is  no  groqnd  for  drawing  a  distinctioo 
between  that  case  and  the  present.  The  bill  ought  to  con- 
tain substantial  information  in  what  court  the  buBUoees  wv 
done,-  which  this  bill  does  not  For  aught  that  af^iean 
from  it,  the  business  may  have  been  transacted  in  the  Court 
of  Pleas  at  Durham. 

Aldebson,  B. — I  am  of  the  same  opinion.  This  act,  so 
far  as  it  relates  to  the  delivery  and  taxation  of  an  attomey'e 
bill,  ought  to  be  construed  liberally  for  the  client  and 
strictly  for  the  attorney ;  for  the  latter  knows  the  law,  and 
the  former  does  not.  With  the  view  to  the  taxation  and 
payment  of  the  bill,  if  the  client  desired  it,  the  legidatnre 
intended  that  the  client  should  be  informed  where  eacb 
item  of  the  business  was  done,  and  that  the  attorney  should 
hold  his  hand  for  a  month  afler  the  delivery  of  the  biD,  fir 
the  express  purpose  of  giving  the  client  a  full  opportonitf 
of  ascertaining  whether  the  business  was  done,  and  whe- 
ther the  charges  are  reasonable.  For  this  purpose  it  ib 
very  material  that  the  bill  should  shew  in  what  court  tbe 
business  was  done,  because  the  fees  are  different  in  different 
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courts :  and  how  can  an  attorney  advise  a  party  as  to  tlie         1846. 
propriety  of  taxing  a  bill,  unless  he  knows  in  what  court    Enolbhbakt 
the  fees  were  paid  ?    Without  such  information,  he  could       w  ^' 
not  know  whether,  upon  taxation,  one-sixth  of  the  bill  would 
be  struck  off  or  not. 


RoLFE,  B.,  concurred. 

Rule  absolute. 


Steadbian  V,  Hockley.  j^tuM  3. 

JLrETINUE. — The  declaration  stated,  that  the  plaintiff,  A  certificated 
to  wit,  on  &c,  delivered  to  the  defendant  certain  deeds,  SSTiSjfoTwe 
writings,  goods,  and  chattels,  [describing  them],  to  be  re-  5i2f^^?I^ 
delivered  by  the  defendant  to  the  plidntiff ;  and  alleged  as  to  him,  **  with 
a  breach,  that  the  defendant  had  not  re-delivered  the  same,  of"  whiS^ 
but  had  unjustly  detained  them.  bSlSfcJth. 

Plea.  That  the  defendant  was  and  is  a  practising  con-  o^«"  ^  ^ 
veyancer,  certificated  according  to  the  statute,  and  as  such, 
entitled  to  certain  fees  in  respect  of  work  and  labour  done 
by  him  in  his  said  profession ;  that  the  plaintiff  delivered 
the  said  deeds,  &c  to  the  defendant,  for  the  purpose  of 
enabling  the  defendant  to  do  and  transact  divers  affairs  and 
businesses,  as  such  conveyancer,  for  the  plaintiff,  with  and 
in  respect  of  the  said  deeds,  &c.,  for  certain  reasonable  fees; 
that  in  pursuance  of  the  sud  purpose,  the  defendant  did  do 
and  transact  divers  affairs  and  businesses  as  such  convey- 
ancer, with  and  in  respect  of  the  said  deeds,  &c. ;  and  that, 
at  the  time  of  the  detention,  there  was  owing  to  the  defend- 
ant from  the  plaintiff,  as  reasonable  fee  and  reward  for  his 
work  and  labour,  &c.,  the  sum  of  52.  lis.  lOdL,  by  reason 
whereof  the  defendant  was  entitled  to  hold  and  detfdn,  and 
did  and  does  detain,  the  sidd  deeds,  &c,  as  and  for  a  lien  for 
the  said  sum.     Verification.     Spedal  demurrer,  assigning 

VOL.XV.  Q  Q  M.  w. 
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1&I6.         for  causes,  (inter  alia),  that  it  does  not  appear  by  the  pkn, 

STBADMAsr     ^^^^  ^^^  emplovnient  of  the  defendant  waa  to  do  work  oa 

'•  the  deeds,  by  which  their  value  was  increased ;  and  tbn 

HoCKUtT. 

the  employment  stated  in  the  plea  is  not  such  aa  would  give 
the  defendant  a  lien.     Joinder  in  demurrer. 


B<H*iiif  in  support  of  the  demurrer. — ^This  plea  is  bad  in 
substance  and  in  form.     The  question  of  substance  is,  whe- 
ther a  certified  conveyancer,  who  does  work  ''  in  respect  oP 
deeds  delivered  to  him,  has  a  lien  on  them  until  payment  of 
his  cliarge^.     This  plea  does  not  state  that  the  defendiot 
hiis  done  any  work  cm  the  deeds,  whereby  their  value  loi 
been  inci  eased,  but  only  that  he  did  business  as  a  convey- 
ancer. **  with  and  in  respect  of  the  said  deeda.^   He  does  not 
rely  u{Ktn  any  agreement  or  custom ;  but  say^  that  at  com- 
mon Liw  he  has  a  lien,  by  reason  of  the  relation  of  himadf 
and  his  client.     If  that  be  so,  every  person  employed  to  do 
any  thing  with  or  by  means  of  a  dociunent  of  any  kind,  will 
chiini  a  lien.     The  true  principle  is  laid  down  by  the  Comt 
in  Satrfe  v.  Morgan  (a),  that,  '^  where  a  bailee  has  expended 
his  lalH>ur  and  skill  in  the  improvement  of  a  chattel  dd- 
vorcil  to  him,  he  has  a  lien  for  his  charge  in  that  respect*" 
[iW/ofA,  C.  B. —  Suppose  you  supplied  a  tailor  with  the 
implements  of  his  trade,  or  with  a  coat  as  a  pattern,  coaU 
he  have   any  Hen  upon   it  ?]     Sanderson  v.  Beli  (ft)   voy 
closely  resembles  this  case.     There,  a  mortgage- deed  hid 
been  delivereil  to  an  auctioneer  to  obtain  payment  of  the 
principal  and  interest  due  upon  it ;  and,  it  was  held,  that  he 
had  no  lien  u|x>n  the  deed  in  respect  of  his  charges  for 
making  applications  for  such  payment,  upon   the  gnxuid 
that  *^  there  was  no  work  done  upon  the  subject-matter 
in  dispute."     [He  then  took  some  objections  of  form  to 
the  plea.] 

(a)  4  M.  &  W.  283.  (*)  2  C.  *  M.  »i 


J 
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Udall,  contrk. — The  plea  is  goocL  It  is  not  necessary,  1846. 
in  order  that  the  lien  should  attach,  that  the  work  done  Stbadmaw 
should  be  absolutely  mixed  up  with  the  chattel,  so  as  to 
make  it  more  valuable.  There  are  several  cases  that  do 
not  fall  within  that  principle ;  for  instance,  that  of  a  jewel- 
ler for  weighing  a  diamond,  mentioned  by  Gribbsy  C.  J., 
in  Hollis  v.  Claridge  (a).  [Rolfey  B. — Is  not  that  work 
done  whereby  the  value  of  the  chattel  is  increased  ?  PoU 
locky  C.  B. — It  is  like  measuring  corn;  the  value  is  in- 
creased by  the  weight  or  measure  being  ascertsdned.  A  bale 
of  cloth,  the  quantity  of  which  is  known,  is  more  valuable 
than  a  bale,  the  quantity  of  which  is  not  known.]  The 
weight  is  not  necessarily  known  to  anybody  but  the  person 
weighing  it,  and  the  chattel  would  be  returned  in  exactly 
the  same  state  in  which  it  was  bailed.  Again,  an  auction- 
eer has  a  lien  for  his  commission  on  the  sale  of  a  chattel : 
fVUHams  v.  MilUngton  (J).  [Pollock^  C.  B. — It  is  part  of 
his  duty  to  take  it  into  his  possession.]  That  is  only  a  duty 
arising  out  of  his  contract ;  he  does  nothing  on  the  chattel. 
In  modem  times  the  Courts  have  leaned  much  in  favour  of 
particular  liens.  Thus,  a  warehouseman  is  now  held  to 
have  a  lien,  and  it  is  said  also  that  a  dock-owner  has.  The 
true  principle  is,  that  a  lien  arises  in  all  cases  of  the  fifth 
class  of  bailments  mentioned  by  Lord  Holt  in  Cogg$  v.  Ber- 
nard{c\  that  is,  "  a  delivery  to  carry  or  otherwise  manage, 
for  a  reward  to  be  paid  to  the  bailee ;  ^  unless,  in  the  nature 
of  the  chattel  itself,  there  is  something  inconsistent  with  a 
lien,  as  in  the  case  of  a  livery-stable  keeper,  or  an  agister  of 
cattle,  by  reason  of  the  general  right  of  property  of  the 
owner  of  the  animal :  Jackson  v.  Cummins  (d).  A  certi- 
ficated conveyancer  may  maintain  an  action  for  his  fees: 
Poucher  v.  Norman  (e).     In  Sanderson  v.  Bell,  nothing  was 


(a)  4  Taunt.  308.  (d)  5  M.  &  W.  342. 

(b)  1  H.  Bl.  81.  («)  3  B.  &  C.744. 

(c)  2  Ld.  Raym.  917. 
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1846.        done  with  the  deed.     \_Rolfe,  B. — How  does  it  appear  tint 
Stbadman     ^^^  w^  ^one  here  than  there?     We  have  do  judical 
V*  knowledge  that  a  convejancer  does  any  thing  with  the  deedi 

delivered  to  him ;  and  this  plea  does  not  say  what  the  de- 
fendant did.  AldersoHy  B. — Your  plea  does  not  shew  tint 
the  defendant  has  employed  his  labour  on  this  deed;  tint 
he  has  read  it,  or  written  an  opinion  on  it ;  in  which  cue  lie 
would  re-deliver  it,  with  the  opinion  upon  it.]  He  cited, 
also,  £x  parte  Ochenden  (a),  Ex  parte  Gnn>es  {b\  FkSfi  t. 
Robinson  (c).  Chapman  v.  Alien  {d)^  Judsan  v.  JSterhufye{e), 

Bovill,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B. — The  plaintiff  is  entitled  to  the  joc^ 
ment  of  the  Court.  The  defence  set  up  in  this  action  is  t 
lien,  and  the  question  is  whether  a  conveyancer,  as  such, 
has  a  lien  upon  a  deed  "  with  and  in  respect  of  whidi  he 
has  transacted  some  other  business.  The  principle  qypH- 
cable  is  well  stated  by  TincUil,  C.  J.,  in  Bleaden  v.  Hear 
cock  (/).  He  says,  ^*  This  is  not  the  case  of  a  lien  claimed 
by  a  person  who  has  bestowed  labour  or  expended  manej 
upon  an  article,  and  who  may  detain  it  until  he  is  paid. 
Every  body  knows  that  by  the  common  law  a  man  may  de- 
tain the  commodity  on  which  he  has  bestowed  labour  or 
money.*'  Nobody  appears  to  have  suggested  in  that  case^ 
that,  independently  of  any  custom,  there  was  a  lien  at  com- 
mon law,  because  of  something  done  ^^  with  and  in  respect 
of  the  plates  which  were  delivered  to  the  defendant 
With  respect  to  the  cases  which  have  been  referred  to,  of 
the  jeweller  weighing  the  diamond,  and  of  the  measuring  of 
com,  by  which  the  value  of  the  thing  is  not  apparently  in- 
creased, the  answer  is  that  the  labour  is  bestowed  upon  the 


(a)  1  Atk.  285.  {d)  Cro.  Car.  271. 

lb)  3  Bing.  N.  C.  304.  («)  1  C.  &  M.  743. 

(c)  4  Bing.  106.  (/  )  4  C.  &  P.  162. 
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article  itself.     If  a  man  has  a  lien  for  carrying  com,  why         1846. 

should  he  not  also  for  letting  it  pass  through  any  other     Stbadm an 

process  which  makes  it  more  valuable,  or  appears  to  do  so?      hocklbt 

An  ingot  of  gold  is  more  valuable  when  it  has  been  assayed 

by  the  standard;  it  is  more  likely  then  to  find  a  purchaser, 

lis  quality  having  been  ascertained:  so  also  is  an  article  of 

which  the  quantity  has  been  ascertained.     These  cases, 

therefore,  fall  within  the  rule  that  the  lien  exists  wherever 

labour  has  been  bestowed  upon  the  article  itself;  here  all 

that  appears  is  that  something  has  been  done  '^  with  respect 

of "  it:  that  does  not  create  a  lien* 

On  principle,  therefore,  and  upon  the  authorities,  I  am 
of  opinion  that  this  plea  is  bad. 

Alderson,  B. — The  lien  is  claimed  in  this  case  at  com- 
mon law .  Now  a  lien  at  common  law  exists  only  in  respect 
of  articles  on  which  the  labour  of  the  bulee  has  been 
expended;  but  it  does  not  appear  by  this  plea  that  any 
labour  has  been  expended  on  this  article. 

BoLFE,  B. — I  am  of  the  same  opinion.  I  rather  doubt 
whether  some  of  the  cases  which  have  been  mentioned,  as 
that  of  weighing  the  jewel,  are  not  a  straining  of  the  rule; 
if  they  are  sound,  it  must  be  upon  the  principle  stated  by 
my  Lord. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff 
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1846. 

JwM  4*  Doe  d.  Cundet  v.  Sharpley. 

Thetut.iGeo.  MiLLER,  on  the  part  of  the  leaser  of  the  plauitiii; 

4,  c.  87,  i.  1,  ^^                                                         ' 

enabling  land-  moved  for  a  rule  calliDg  upon  the  tenant  in  poseeasion  to 

poasessioii  of  shew  causo  why,  in  addition  to  the  common  rule  and  ondsp- 

{•w/buT^^d  taking,  he  should  not  also,  in  case  of  a  verdict  for  the 


OT^  by  tenants,  plaintiff,  give  judgment  of  the  term  next  before  the 
to  the  case  and  why  he  should  not  enter  into  a  recognizance  by  him- 
ant  holds  under  ^^  ^^^  sureties,  to  pay  the  costs  and  damages  which  should 
kas^t  eip^  be  recovered  by  the  plaintiff,  pursuant  to  the  atat.  1  Grco. 
by  lapse  of  4,  c  87,  8.  1.  It  appeared  from  the  affidavit,  that  the 
right  of  re-  tenant  in  possession  held  the  premises  under  a  lease,  whidi 
fer  non- JJ?"*"^  had  not  expired  by  effluxion  of  time,  but  the  lessor  of  the 
formanceof        plaintiff  claimed  the  premises  under  a  proviso  for  re-entij, 

for  non-performance  of  the  covenants. — ^The  question  ii^ 
whether  the  statute  applies  to  such  a  case.  It  has  heea 
held  not  to  apply  where  the  lessee  held  over  after  notice  to 
quit  given  by  himself;  Doe  d.  Earl  of  Cardigan  v.  Roe  (a)\ 
nor  to  a  case  where  the  term,  not  having  expired  by  Ispee 
of  time,  has  been  surrendered.    Doe  d.  T^mdal  v.  Jioe(b}. 

Per  Curiam. — The  statute  certainly  doea  not  apply  to 
such  a  case  as  the  present.  There  will  therefore  be  no  mk 

Rule  refused 

(a)  1  D.  &  R.  640.  (b)  2  B.  &  Adol.  922. 
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1846. 

CULVBRWELL  V.  NuGEE.  June  4. 

W  ILLES  had  obtained  a  rule,  calling  upon  the  defendant  The  Court  will 
to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  piories  writs  of 
amend  the  alias  and  pluries  writs  of  summons^  by  indorsing  Jl^dJIJ^^'^J^^. 
thereon  the  day  of  the  date  of  the  first  writ  of  summons^  o»  t*>e  day  of 

.  the  date  of  the 

and  of  the  return  thereto ;  the  object  of  the  amendment  first  writ  of 
being  to  save  the  Satute  of  Limitations.  o^^  retum 

thereto,  in 
order  to  save 

Gray  shewed  cause. — To  grant  this  application  would  be  the  Sutnte  of 

•  •  •  -Tfc         Limitations, 

in  effect  to  repeal  the  10th  section  of  the  Uniformity  of  Pro-  notwithstand- 
cesfl  Act,  2  Will  4,  c  39,  which  enacts,  that  "no  first  writ  ^^tl^^^o. 
shall  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  any  action  may 
be  limited,  &c.,  unless  every  writ  issued  in  continuation  of 
a  preceding  writ  shall  contain  a  memorandum  indorsed 
thereon,  or  subscribed  thereto,  specifying  the  day  of  the 
date  of  the  first  writ  and  retum."  [Pollock,  B. — In  Lakin 
v.  Watson  (a),  this  Court  allowed  a  writ  of  summons  to  be 
amended  by  inserting  the  name  of  a  co-executrix  as  a  co- 
plaintiff,  in  order  to  save  the  Statute  of  Limitations.]  That 
case  was  cited,  as  also  was  that  of  Baker  v.  Neaver  (i)  to 
the  same  effect,  in  Roberts  v.  Bate  (c),  in  which  case  the 
Court  of  Queen's  Bench  refused  to  allow  the  amendment  of 
a  writ  of  summons  for  such  a  purpose.  This  is  an  express 
enactment,  that  no  writ  shall  prevent  the  operation  of  the 
Statute  of  Limitations,  unless  it  shews  the  date  of  the  first 
writ,  and  of  its  retum. — He  referred  also  to  Brown  v.  Ful- 
lerton  (rf). 

Willes  was  not  called  upon  to  argue  in  support  of  the 
rule. 


(o)  2  C.  &  M.  686.  (c)  6  Ad.  &  E.  778. 

(6)  1  C.  &  M.  112.  {d)  13  M.  &  W.  ^6Q. 
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1846.  Pollock,  C.  B. — The  question  in  this  case  really  is, 

CuLVBRWBLL    ^^®*^®^  ^^^  authoiity  of  the  Court  to  amend  its  own  re- 
V.  cords  is  put  an  end  to  by  the  Uniformity  of  Process  Act 

We  are  all  of  opinion  that  it  is  not.  The  power  of  amend- 
ment is  inherent  in  the  Court,  wherever  there  is  anytUng 
to  amend  by.  The  rule  will  be  absolute  on  pajmeat  of 
costs. 


Alderson,  B. — I  am  of  the  same  opinion.  Soon  after 
the  passing  of  the  Uniformity  of  Process  Act,  the  Courts 
held  that  they  had  no  power  to  amend  writs  under  that  star 
tute ;  but  the  evil  of  refusing  an  amendment  in  the  case  of 
the  Statute  of  Limitations  convinced  us  that  we  had  come  to 
an  improvident  resolution,  and  we  found  it  necessaiyto 
retrace  our  steps.  We  amend,  therefore,  in  certain  casei^ 
where  we  can  see  from  our  own  records  what  is  the  amend- 
ment that  ought  to  be  made. 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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1846. 

Smith  v.  Jeffrtes.  j^^  ^^ 

Assumpsit  for  the  non-delivery  of  potatoes,  sold  by  The  defendant, 
the  defendant  to  the  plaintiff  by  the  following  written  con-  convict,  agned 
tract:—  *?f^i^A 

plaintiff  60 

"  I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner-hill,  Dept-  ton«  of  •«  Ware 
ford,  sixty  tons  of  ware  potatoes,  at  £5  a-ton,  and  for  £5  a  ton.    it 
which  he  has  given  me  a  bill  for  £250  for  three  months,  2SS]jf  ^  in 
and  is  to  give  £50  cash  on  Friday  next.    Dated  the  27th  J^JJ?^^"'- 
day  of  October,  1845a  qualities  of 

"  Samuel  Jeffryes."      Kown,  ^^'^ 

"  Wares,  Mid- 
Plea  (amongst  others),  non  assumpsit.  dlings,  Mid 

^_,  T_rHatSi         rr  tff*eS 

At  the  trial,  before  Lord  Denman^  C.  J.,  at  the  last  being  the 
assizes  for  the  county  of  Kent,  it  appeared  upon  the  plain*  b^^^«/rf 
tiff's  evidence,  that  there  were  three  qualities  of  potatoes  *^'  evid«ice 

^  '^  wasnotadmis- 

known  in  the  neighbourhood  where  the  contract  was  made,  iible  to  shew 
— namely,  wares,  middlings,  and  chats,  of  which  wares  were  tiff  had  in  fact' 
the  largest  and  best ;  and  the  plaintiff  proved  that  he  had  SSTSfto  ^ 
in  fact  contracted  for  the  purchase  of  the  best  quality,  of  a  ^^J^PYw*^ 
particular  kind,  viz.  ^^  Regent's  wares,"  whereas  those  which  poutoes,  yis. 
tiie  defendant  had  offered  to  deliver  were  wares  of  a  differ-  WaiS/'  while 
ent,  and,  as  the  plaintiff  alleged,  an  inferior  kind,  viz. "  kid-  S*^"^5?*^ 
ney  wares."     This  evidence  was  objected  to,  but  his  Lord-  fendant  were  of 
ship  received  it,  and  told  the  jury,  in  summing  up,  that  if  kind,  tii. 
they  thought  the  defendant,  when  he  contracted  to  deliver  ^^IJ^/^ 
ware  potatoes,  meant,  and  in  fact  contracted,  to  deliver 
regent's  ware  potatoes,  the  plaintiff  was  entiUed  to  recover. 
The  jury  accordingly  foimd  for  the  plaintiff. 

In  Easter  Term,  Shee^  Seijt.,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  evidence  had  been  im- 
properly received,  and  the  jury  had  been  misdirected  in 
respect  of  it. 

Montagu    Chambers  and   Massy  Dawson  now   shewed 
cause. — This  evidence  was  admissible.     The  ambiguity  in 
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1846. 

Jackson  and  Wife  t?.  Smithson.  June  6. 

O  ASE.     The  declaration  stated  that  the  defendant  here-  Declaration  in 
tofore,  to  wit,  on  &c.,  and  from  thence  until  and  at  the  time  Sat  the  dc- 
of  the  injury  and  damage  being  sustained  by  the  plaintiff  Jendant  wrong- 
Catherine  Ann,  as  hereinafter  mentioned,  wrongfully  and  jurioualy  kept  a 
injuriously  did  keep  a  certain  ram,  he  the  defendant  during  ing  that  he  was' 
all  that  time  well  knowing  that  the  said  ram  then  was,  and  cnstomS  tJT' 
continued  to  be,  prone  and  used  and  accustomed  to  attack,  »ttack,  butt, 

and  injure  man- 

butt,  and  injure  mankind;  and  which  ram  afterwards,  and  kind:  and  that 
whilst  the  defendant  so  kept  the  same  as  aforesaid,  to  wit,  whikthede- 
on  &c.,  by  reason  of  the  premises,  did  then  attack,  butt,  Jp"*^"*  «>  ^«P* 
and  gore  the  said  Catherine  Ann,  and  cast  and  throw  her  tacked,  butted, 
down  to  and  upon  the  ground,  divers,  to  wit,  five  times,  down,  and 
and  thereby  the  said  Catherine  Ann  then  greatly  hurt  and  uiTpldntiff:— 

injured,  &C.,  &C.  ^e/rf  suffi- 

cient, on  mo- 

The  defendant  pleaded  not  guilty,  and  other  pleas,  and  tion  in  arrest  of 
at  the  trial,  before  Lord  Denmariy  C.  J.,  at  the  last  assizes  iut^shewinT 
for  the  county  of  Kent,  the  plaintiff  obtained  a  verdict  with  }.^*  ^^^  ^** 
£10  damages.  g^tiy  kept  the 

ram. 

In  Easter  Term,  Shecy  Serjt,  obtained  a  rule  nisi  for 
arresting  the  judgment,  on  the  ground  that  the  declaration 
w^as  bad,  for  not  averring  that  the  defendant  negligently  kept 
the  ram. 

Montagu  Chambers  and  J.  Brown  now  shewed  cause,  and 
cited  the  following  authorities,  as  shewing  that  the  declara- 
tion disclosed  enough  to  sustain  the  action,  in  averring  that 
the  ram  was  an  animal  prone  and  accustomed  to  injure 
mankind,  that  the  defendant  kept  him  knowing  him  to  be 
such,  and  that  he  did  injury  to  the  plaintiff, — the  scienter 
being  the  gist  of  the  action;  and  that  this  form  of  declara- 
tion had  been  adopted  from  the  earliest  times: — Regist. 
Brev.  fol.  110  b.  111;    Liber  Placitandi,  fol.  40,  pi.  56; 


9. 

Smithson. 
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1846.  Cropper  y.  Matthetos  (a\  Rex  v.  Huggins  (&),  JenJdmy. 
Jackson  Turner  (c),  Smith  v.  Pelah  (d);  1  Saund.  37,  n.  (1). — As 
it  appeared^  however^  that  the  Court  of  Queen's  Bench  had 
a  few  days  before  decided  that  very  point,  in  a  case  of 
May  T.  Burdetty  the  Court  intimated  that  they  were  boimd 
by  that  decision,  and  called  upon 

Sheey  Serjt.9  and  fFardswarth,  in  support  of  the  rule.— 
It  must  distinctly  appear  on  the  face  of  the  dedaratioa 
that  the  plaintiff  has  a  cause  of  action.  The  niere  allega- 
tion that  the  defendant  ^'  wrongfully  and  injuriously  ^  kqvt 
the  ram,  is  not  sufficient;  the  reasonable  meaning  of  that  ii^ 
not  that  the  defendant  improperly  kept  the  animal,  but  that 
it  was  an  improper  thing  to  keep  it  at  all.  But  a  man  hu 
a  right  to  keep  any  animal,  however  dangerous  it  may  be 
in  its  nature,  if  he  use  due  and  proper  caution  in  the  keqn 
ing  of  it;  and  the  fact  that  the  defendant  did  so  is  not 
excluded  by  the  declaration  in  tins  case.  No  doubt,  if  he 
is  negligent  in  the  keeping  of  it,  and  damage  ensues  therdj, 
he  is  liable.  In  Rex  y.  Huggins,  Lord  HoU  says, — ^  If  die 
owner  have  notice  of  the  mischievous  quality  of  the  ox,  ftoy 
and  he  uses  all  proper  diligence  to  keep  him  up,  and  he 
happens  to  break  loose  and  kill  a  man,  it  would  be  verf 
hard  to  make  the  owner  guilty  of  felony;  but  if  through 
negligence  the  beast  goes  abroad,  after  haying  a  notice  of 
his  condition,  it  is  the  opinion  of  Hale,  that  it  is  man- 
slaughter in  the  owner."  In  May  v.  Burdett,  the  animal 
that  did  the  injury  was  a  monkey,  a  creature  altogether 
fera3  natune,  which  nobody  has  a  right  to  keep  at  all, 
except  under  proper  control;  but  a  ram  is  an  animal  whid 
is  kept  lawfully,  and  the  owner  is  not  liable  for  mischief 
done  by  it,  unless  it  appear  that  he  has  kept  it  negligent- 
— They  cited  Com.  Dig.,  Action  on  the  Case,  Negligence, 
(A.  5);  and  Jones  v.  Perry  (e).  Hartley  y.  Hiarriman  (J), 

(a)  2  Sid.  127.  (d)  2  Stra.  1264. 

(b)  2  Ld.  Raym.  1533.  («)  2  Esp.  482. 

(c)  1  Ld.  Raym.  109.  (/;  1  B.  &  Aid.  620. 


\ 
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Blackman  v.  Simmons  (a),  Sarch   v.    Blackburn  {b\    and         1846. 
Curtis  V.  MiUs  (c),  in  all  which  cases  the  declaration  con-       Jacmon 
tained  an  averment  of  negliirence.  «,     ^* 

^^  Smithson. 

Pollock,  C.  B. — The  case  which  has  been  decided  in 
the  Court  of  Queen's  Bench,  of  May  v.  Burdetty  is  a  bind- 
ing authority  upon  us  on  this  point,  and  we  must  leave 
the  parties  to  go  to  a  court  of  error,  if  thej  think  they 
have  any  ground  for  reversing  our  judgment. 

Alderson,  B. — ^I  am  of  the  same  opinion,  and  think  we 
are  bound  by  that  decision.  In  truth,  there  is  no  distinc- 
tion between  the  case  of  an  animal  which  breaks  through 
the  tameness  of  its  nature,  and  is  fierce,  and  known  by  the 
owner  to  be  so,  and  one  which  is  fer»  natune. 

Platt,  B. — No  doubt  a  man  has  a  right  to  keep  an 
animal  which  is  fene  natune,  and  nobody  has  a  right  to 
interfere  with  him  in  doing  so,  until  some  misduef  happens; 
but  as  soon  as  the  animal  has  done  an  injury  to  any  per- 
son, then  the  act  of  keeping  it  becomes,  as  regards  that 
person,  an  act  for  which  the  owner  is  responsible. 

Rule  discharged. 


(a)  3  C.  &  P.  13a  {b)  4  C.  &  P.  2»7.  (c)  6  C.  &  P.  489. 
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June  6. 

Where  an 
action  is  com- 
menced against 
a  feme  sole, 
who  marries 
during  the 
pendency  of  it, 
and  the  phintiff 
obtains  judg- 
ment against 
her  in  her  name 
when  sole,  and 
she  is  taken 
under  a  ca.  sa. 
sued  out  upon 
such  judgment, 
the  Court  will 
not  diKharge 
her  out  of  cus- 
tody on  the 
ground  that 
she  has  no 
separate  pro- 
perty. 


Beynon  v.  Maboaret  Jonbs. 

E  t  V.  WILLIAMS,  in  last  HUary  Term,  obtained  i 
rule  calling  upon  the  defendant  to  shew  cause  why  an  order 
of  Rolf e^  B.,  for  discharging  her  out  of  the  custody  of  the 
sheriff  of  Cardiganshire,  should  not  be  rescinded,  and  whj 
the  sheriff  should  not  be  directed  to  retake  her,  or  why  the 
plaintiff  should  not  be  at  liberty  to  issue  execution  afresh 
against  her.     It  appeared  on  the  affidavits,  that  this  acdoo 
had  been  commenced  against  the  defendant  in  March,  1845, 
at  which  time  she  was  a  widow ;  that,  on  the  8th  of  ApiO, 
1845,  she  married  one  Da  vies;  that,  on  the  30th  of  April^ 
an  appearance  was  entered  for  her  by  the  plaintiff  pursittot 
to  the  statute ;  and  that,  on  the  3l8t  of  May,  judgment  wis 
signed  against  her  in  the  name  of  Margaret  Jones,  and  i 
testatum  ca.  sa.  issued  thereon,  under  which  she  was  afi^ 
wards  taken  in  execution.     On  the  19th  of  December  last, 
Rolfey  B.,  made  an  order  for  her  discharge  out  of  custody, 
on  the  ground  of  her  being  a  married  woman,  having  no 
separate  property. 

Gray  shewed  cause  against  the  rule  in  Easter  Ten 
(April  16).  The  only  difference  that  can  be  soggeitod 
between  this  case  and  the  ordinary  case  of  the  dischaige  of 
a  feme  covert  out  of  custody  on  a  ca.  sa.,  is,  that  here  there 
is  nu  judgment  against  the  husband,  and  therefore  he  cannot 
be  taken  in  execution.  But  that  circumstance  makes  no 
difference  in  principle.  In  the  ordinary  case,  where  the 
judgment  is  obtained  against  husband  and  wife,  the  wife  id 
discharged,  not  as  a  matter  of  strict  right,  but  as  matter  of 
favour,  on  the  ground  that,  as  she  is  not  possessed  of  anj 
separate  property,  no  benefit  can  be  derived  to  the  creditor 
by  keeping  her  in  custody,  and  she  has  no  means  of  obtain- 
ing her  liberty  by  satisfying  the  execution :  Sparkes  v. 
Bell{a)y  Hoad  v.  Matthews  {b).     Here,  the  judgment  and 

(a)  8  B.  &  C.  1.  (Jb)  2  Dowl.  P.  C.  149. 
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execution  are  regular ;  the  action  did  not  abate  by  the  mar*       ^  1846. 

riage :  King  v.  Jones  {a) ;  and  the  defendant  could  not  plead 

her  coverture  in  abatement.     The  Court,  therefore,  it  is 

submitted,  will  equally  extend  ita  favour  to  her  as  in  the 

ordinary  case  of  a  judgment  against  husband  and  wife. 

The  case  of  Chalk  v.  Deacon  (i)  was  cited  on  the  motion 

for  this  rule.    There,  no  doubt,  the  Court  laid  it  down  that 

the  discharge  of  a  married  woman  from  custody  under  a 

ca.  sa.  was  a  matter  for  their  discretion,  to  be  exercised  under 

all  the  circumstances  of  the  case.     In  Coopers.  Hunchin  (c), 

the  application  was  made  for  her  discharge  on  the  ground 

of  an  irregularity,  which  the  Court  denied,  on  the  authority 

of  the  case  of  Doyley  v.  White  (d).   In  Moses  v.  Richardson  (e), 

she  was  a  married  woman  at  the  time  of  action  brought^ 

and  therefore  had  her  remedy  by  writ  of  error.     In  Evans 

V.  Chester  (f),  the  judgment  of  the  Court  proceeded  on  the 

ground  that  the  affidavit  was  defective,  in  not  shewing  that 

the  defendant  had  no   separate  property ;   although  it  is 

also  said  in  that  case  that  the  husband  might  bring  a  writ  of 

error,  which  is  certainly  a  mistake.     The  present  plaintiff 

might  have  made  the  husband  a  party  to  the  judgment  by 

scire  facias,  if  he  pleased.    [Rolfey  B. — Is  there  anything  in 

the  Imprisonment  for  Debt  Act  which  prevents  a  married 

woman  from  taking  the  benefit  of  the  Insolvent  Debtors' 

Act  ?]      Not  in  the  act  itself;  but  Ex  parte  Deacon  {g)  is 

an  authority  that  she  cannot. 

E.  V.  Williams, — This  is  a  question  as  to  which  there 
is  no  direct  authority.  It  is  admitted  on  the  other  side 
that  the  proceedings  have  been  perfectly  regular ;  that  the 
judgment  has  been  executed  in  the  only  way  that  the  law 
would  allow ;    and  that  under  that  judgment  and  writ  the 

(a)  2  Ld.  Raym.  1626.  («)  8  B.  &  C.421. 

(5)  6  Moore,  128.  (/)  2  M.  &  W.  847. 

(0  4  East,  621.  (^)  6  B.  &  Aid.  769. 
{d)  Cro.  Jac.  323. 
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1846.        defendant  has  been  lawfully  taken  in  executdoii.    H0W5  Afen, 

can  she  be  entitled  to  be  discharged?     No  doubt  the  piio- 

tice  is  established  by  the  decisions,  that  when  the  actioii  is 

commenced  against  husband  and  wife,  after  the  maniage^ 

and  'there  is  a  judgment  against  both,  the  CourtB  will  &• 

charge  the  wife  on  a  satisfiM^toiy  affidavit  of  her  haying  00 

separate  property.     But  that  practice  is,  in  truth,  a  stretch 

of  the  authority  of  the  Courts,  trenching  upon  the  ^^^^wm" 

law,  which  the   Court  will  not  be  disposed   to  extenl 

There  is  no  foundation  for  it  prior  to  the  case  of  Chalk  ?. 

Deacon,  in  the  year  1821,  in  which  the  only  authority  dftel 

was  a  passage  from  Tidd's  Practice ;  and  all  that  the  Court 

said  in  that  case  was,  that,  suppodng  them  to  have  tke 

discretion,  they  would  not  exercise  it  under  the  circu- 

stances:  and  the  principle  upon  which  the  Courts  haie 

since  acted  is,  that  where  the  judgment  is  against  both  hni- 

band  and  wife,  and  the  wife  has  no  separate  property,  itii 

mere  idle  tyranny  to  keep  her  in  custody.     It  is  by  bo 

means  clear,  in  the  present  case,  that  the  plaintiff  cooU 

have  a  scire  facias  against  the  husband  and  wife^  or  that  the 

taking  of  her  only  would  not  be  a  satisiiiction  of  this  jod)^ 

ment     But,  at  all  events,  the  plaintiff  has  done  no  man 

than  the  law  permits:  the  proceedings  are  all  r^ular;  wd 

the  Court  will  not  interfere  to  prevent  the  law  from  taidag 

its  regular  course,  and  to  deprive  the  plaintiff  of  the  finiti 

of  her  judgments 

Cur.  adv.  vnlt 

The  judgment  of  the  Court  was  now  deliyered  by 

Pollock,  C.  B. — In  this  case,  my  Brother  iZoJ^  haviBg 
made  an  order  for  discharging  the  defendant,  a  maiofA 
woman,  out  of  custody,  she  having  been  taken  in  execotioi 
on  a  ca.  sa.,  a  rule  was  obtained  by  Mr.  £.  V.  fFtOiam  tat 
the  plaintiff,  calling  on  the  defendant  to  shew  cause  whj 
the  order  should  not  be  discharged,  and  why  the  sherif 
should  not  retake  the  defendant. 
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The  case  was  argued  last  term,  and  there  being  no  autho-  1846. 
rity  precisely  in  point,  we  took  time  to  consider  our  judg- 
ment. The  facts  are  very  simple.  The  plaintiff  sued  the 
defendant  in  March,  1845,  when  she  was  a  widow.  In 
April,  1845,  she  married  a  second  husband  named  Davies. 
The  plaintiff  took  no  notice  of  this,  but  proceeded  in  the 
action,  and,  on  the  31st  May,  signed  judgment  against  the 
defendant,  by  her  former  name  of  Margaret  Jones;  and  on 
this  judgment  sued  out  a  writ  of  ca.  sa.  against  her  alone. 
It  is  admitted  that  the  defendant  has  no  separate  property ; 
and  the  question  is,  whether  my  Brother  Rolfe,  under  these 
circumstances,  did  right  in  ordering  her  to  be  discharged. 

The  whole  practice  of  discharging  married  women,  who 
are  in  lawful  custody  on  a  ca.  sa.,  is  of  very  recent  date, 
and  certainly  appears  to  rest  on  no  principle  whatever. 
The  writ  of  ca.  sa.  is  the  right  of  the  plaintiff  as  the  result 
of  his  judgment;  and  it  is  admitted,  that,  under  such  a 
writ,  the  sheriff  is  bound  to  take  the  party  against  whom 
the  writ  is  directed,  whether  she  be  under  coverture  or  not : 
he  is  bound  to  do  so,  not  only  where  she  is  sued  with  her 
husband,  but  also  where,  as  in  this  case,  she  has  been  sued 
alone  as  a  feme  sole,  and  has  married  during  the  suit: 
Dayki/Y.  White  {a).  Since,  therefore,  the  pUdntiff  has  a 
right  to  take  the  feme  covert  in  execution,  and  to  detain 
her  in  satisfaction  of  his  debt,  it  would  seem,  on  all  prin- 
ciple, to  follow,  that  the  Court  cannot  interfere  to  discharge 
her  out  of  custody,  unless  there  be  some  special  circum- 
stances requiring  the  Court,  in  the  exercise  of  its  equitable 
jurisdiction,  to  interfere  and  prevent  the  plaintiff  from  avail- 
ing himself  of  his  legal  right.  But  certainly,  in  modem 
times,  the  Courts,  where  judgment  has  been  recovered 
against  a  husband  and  wife,  and  both  have  been  taken  in 
execution,  have  assumed  the  right  of  discharging  the  wife 
out  of  custody,  if  she  has  no  separate  property,  on  no  other 

(a)  Cro.  Jac.  323. 
VOL.  XV.  R  R  M.  W. 
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^^^'  ^      ground,  apparently,  than  that  it  is  hard  to  detain  in  custody 
a  defendant  who  cannot,  by  law,  acquire  property  where- 
with to  satisfy  the  debt.     This,  it  must  be  admitted,  ii 
rather  making  the  law  than  administering  it*    At  the  nme 
time,  the  practice  has  prevailed  so  long  in  the  case  of  a 
judgment  against  husband  and  wife,  that  in  soch  a  case  ve 
should  probably  not  feel  ourselves  warranted  in  deviating 
from  the  ordinary  course.    But»  in  the  case  of  a  ri^tfiii 
judgment  against  a  married  woman  alone^  there  is  no  de- 
cided case  authorising  the  Court  in  discharging  her,  whes 
she  has  been  taken  on  a  ca.  sa. ;  and  there  is  certainly  a&- 
tinction  between  that  case  and  the  case  of  a  judgment 
against  husband  and  wife.     In  the  former  case^  the  &- 
charge  of  the  wife  deprives  the  plaintiff  of  aB  poonbk 
chance  of  recovering  his  debt ;  whereas,  in  the  latter,  be 
still  has  the  husband  to  whom  he  may  resort.     The  St 
tinction  is  not,  indeed,  at  all  satisfactory.     There  seems  to 
be  no  more  principle  to  warrant  the  Ck>urt  in  depriving  a 
plaintiff  of  part  of  his  legal  rights  than  in  depriving  him  rf 
the  whole.     Still  it  may  be  said,  that,  in  one,  the  pradiod 
injustice  is  less  than  in  the  other;  and  therefore,  althon^ 
finding  the  practice  established  in  the  case  of  a  judgmeii 
against  husband  and  wife,  we  might  not  feel  justified  ia 
refusing  to  act,  in  the  case  of  a  joint  ezecutiony  oo  iHnt 
must  be  considered  as  the  established  practice ;  yet,  seeiag 
no  principle  to  warrant  us,  and  it  being  admitted  tliaftw 
case  can  be  found  in  which  a  married  woman  has  been  fr 
charged,  where  she  has  been  the  sole  defendant,  and  Ims 
been  taken  on  a  ca.  sa.,  we  do  not  feel  warranted  in  St 
charging  her  in  this  case,  and  so  altogether  depriving  tk 
plaintiff  of  the  fruit  of  his  judgment. 

The  consequence  is,  that  the  rule  dischaii^ng  my  Bid- 
ther  Rolf e^ 8  order,  and  directing  the  sheriff  to  retake  thed^ 
fendant,  must  be  made  absolute. 

Buleabeohte. 
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The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough       j 

of  Pools  v.  Whttt. 

(covenant  on  an  indenture  of  lease,   dated  25th  Covenant  for 
March,  1843,  by  which  the  plaintiffs  demised  to  the  de-  piea,  that,  be-' 
fendant  their  markets  and  fairs,  weekly,  yearly,  and  fJpom  ^^ide^e 
time  to  time  kept  and  held  in  and  within  the  borough  and  \  *™Pl^f^ 

^  ,  ^='  the  plaintiffs, 

county  of  the  town  of  Poole>  together  with  the  market-  andhadjudg- 
houses,  fish-shambles,  shades,  shambles,  booths,  standings,  against  their 
&C.,  mentioned  in  the  schedule  of  the  indenture,  and  the  !!^?;u??lL: 

'  '  tnat  tne  inqni- 

customs  and  tolls,  &c,,  to  the  markets  and  fairs  belonging  "tion  found 

^  1 1      plaintiffs  seised 

&C.,  for  three  years,  at  the  yearly  rent  of  £206,  payable  of  the  demised 
quarterly.     Breach,  that  two  years'  rent  was  due.  Si^d'to  B.*^ 

Plea,  that,  before  the  making  of  the  indenture  in  the  de-  ""^i~'  ^  V® 

'  '  ^  mortgages  for 

claration,  to  wit,  on  22nd  December,  1837,  R  H.  Parr  years:  that  the 
impleaded  the  now  plaintiffs  on  a  bond,  dated  29th  Novem-  the  demised 
ber,   1836,  conditioned  for  payment  to  him  out  of  the  EXi^«S.tiil 
borough  funds,  by  instalments  of  £4500,  a  sum  assessed  to  ^ia  damages 
him  by  the  council  of  the  borough  as  compensation  for  the  should  be  levied 
salary  and  emoluments  of  his  office  as  town-clerk  of  Poole,  before  the  rent 
to  which  he  had  not  been  appointed  under  3  &  4  Will.  4,  ^^^J^^t^^ 
c  76  ;  upon  which  bond  he  had  recovered,  8th  December,  tnicttd  by  P., 
1838,  and  had  judgment  of  elegit  of  the  plaintiffs'  lands  and  and  then  eject- 
hereditaments.     The  plea  then  set  out  the  inquisition  taken  p^t  oSf  and' 
in  the  premises,  on  17th  December,  1838,  statmg  that  the  ^j^J^rdfrom^" 
jury  found  the  plaintiffs  to  be  seised  of  the  demised  pre-  and  kept  and 
mises,  which  were  then  leased  to  T.  Brown  for  seven  years,  so  ejected,  &c.: 
begmmng  from  29th  September,  1844,  at  £250  yearly  rent,  Smfuc^to  pT 
and  were  also  subject  to  a  mortgage,  dated  5th  March,  ^*»ich  was  not 

°  ^  lened.    Repli- 

cation traversed 
tiie  eviction  in  the  words  of  the  plea.  At  Ae  trial  the  lease,  elegit,  and  inquisition,  were  put 
in,  and  it  was  proved  that  P.  had  called  on  defendant  to  pay  hun  rent,  or  he,  P.,  would  tarn 
him  out,  on  which  defendant  attorned  to  him,  without  privity  of  the  plaintiffs,  his  lessors : — Htild^ 
that  the  plaintiffs  were  entitled  to  recover,  as  P.'s  elegit  only  entitled  him  to  the  reversion  ex- 
pectant on  the  mortgages  by  the  lessors.  HM^  also,  that  the  expulsion,  as  pleaded,  was  not 
established  by  the  evidence. 

Semble,  that  if  a  party,  having  a  paramount  right  to  evict  a  party  in  occupation  of  premises, 
goes  to  him  claiming  to  exercise  his  right,  on  which  the  tenant  consents  to  change  the  title 
under  which  he  holds,  and  attorns  to  the  claimant  accordingly,  that  would  be  equivalent  to  an 
expulsion. 

br2 
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184(5.        1822,  to  J.  Seagcr,  for  securing  £500  and  interest,  for  the 
Mayor,  &c.  of  term  of  1000  years,  and  to  a  further  mortgage,  dated  6tli 
Pool*        [March,  1822,  to  Hancock,  for  £300  and  interest,  for  a  term 
WniTT.       of  500  years,  subject  to  the  first  mortage.    The  jury  found 
the  markets,  &C.9  with  the  customs,  tolls,  and  profits  thereto 
belonging,  to]  be  worth  £250  per  annum.     The  plea  then 
stated,  that  the  sheriff  delivered  the  sidd  markets,  &c,  at 
the  reasonable  price  and  extent  aforesaid,  to  Parr,  to  hold 
to  him  and  his  assigns,  as  his  freehold,  according  to  the  fonn 
of  the  statute,  &c.,  until  the  damages,  costs,  and  chaiges 
should  be  fully  levied ;  and  that  the  markets,  &c,  so  d^ 
livered,  were  the  same  as  were  demised  by  the  plaintifi  to 
the  defendant ;  and  that,  before  any  part  of  the  rent  or 
money  in  the  declaration  became  due,  on  5th  April,  1843^ 
Parr,  by  virtue  of  the  delivery  aforesaid,  entered  on  the 
said  markets,  &c.  &c.,  and  became  seised  thereof  as  of  hk 
freehold,  until  &c,  and  then  ejected,  expelled,  put  out,  and 
amoved  the  defendant  therefrom,  and  from  the  posseoioB 
and  enjoyment  of  every  part  thereof,  and  kept  and  con- 
tinued him  so  ejected,  &c.     Averment,  that  Parr  had  not 
yet  levied  the  damages,  costs,  and  charges,  but  a  great  put 
thereof,  to  wit,  £1000,  is  yet  due  to  Parr,  not  levied  or 
satisfied. — Verification. 

The  second,  third,  and  fourth  pleas  were  nearly  simiki 
setting  out  three  other  elegits  for  three  several  instalmenti 
of  the  bond  debt  to  Parr,  issued  as  each  became  doe,  the 
last  being  dated  oth  March,  1841.  The  replication  to- 
versed  the  eviction  in  the  words  of  the  pleas. 

At  the  trial,  before  Erle^  J.,  at  the  last  Assizes  for  Do^ 
setshire,  the  documents  stated  in  the  plea  were  produced; 
and  it  appeared  that  Parr  had  called  on  the  defendant  to 
pay  rent  to  him,  adding,  that  if  he  did  not,  he.  Parr,  wooU 
tuni  him  out  The  defendant  then  paid  Parr  three  qoartoi 
of  a  year's  rent,  and  attorned  to  him  without  privity  of 
the  plaintiffs. 

Verdict  for  the  plaintiffs  for  £412,  with  leave  to  4* 
defendant  to  move  to  set  aside  the  verdict  for  the  pbintii^ 
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and  enter  it  for  the  defendant,  if  the  Court  should  be  of        IS^IO. 
opinion  against  the  plaintiffs  on  both  points.  Mayor,  &c.  of 

POOLI 

r. 

Cochbum  having  obtained  a  rule  nisi  accordingly,  Whitt. 

Crowder^  Stock,  and  Maynard,  now  shewed  cause. — First, 
on  these  pleadings.  Parr  had  no  legal  title  to  evict  the  defend- 
ant.    The  plaintiffs,  after  having  mortgaged  the  premises 
for  years,  let  them  to  the  defendant.     They  had,  therefore, 
an  equity  of  redemption  during  the  terms  created  by  them ; 
but  while  the  mortgages  remained  unsatisfied,  the  mort- 
gagees did  not  become  their  trustees,  so  as  to  bring  the 
case  within  stat.  1  &  2  Vict.  c.  110,  s,  11,  authorising  he- 
reditaments held  in  trust  for  debtors  to  be  taken  in  execu- 
tion {a).    But  Parr,  by  his  elegit  against  the  plaintiffs,  could 
not  take  more  than  their  reversion  expectant  on  the  expira- 
tion of  the  mortgages ;  for,  as  an  equity  of  redemption  can- 
not be  "held  in  trust"  within  29  Car.  2,  c.  3,  s.  10,  it  was 
therefore  not  extendible  at  law :  Lyster  v.  Dolland{b\  Doe 
d.  Hull  v.  Greenhill  (c),  Harris  v.  Booker  (d).    Nor  is  it  ren- 
dered so  by  1  &  2  Vict.  c.  110,  s.  11,  or  s.  13  {e).     For,  as 
this  defendant,  being  tenant  to  the  plaintiffs,  cannot  dispute 
their  power  to  demise  (/) ;  so,  on  the  other  hand.  Parr, 
even  if  clothed  by  his  elegit  with  the  plaintiffs'  equity  of 
redemption,  could  not  evict  the  defendant  unless  on  such  a 
title  as  would  have  enabled  him  also  to  support  ejectment 
against  him.     Now,  in  that  action,  the  legal  title  of  the 
mortgagees  would  prevail,  notwithstanding  the  defendant's 
attornment :  Doe  d.  Hull  v.  Greenhill  {g).      [Bolfe,  B. — 

(a)  See  Burton  on  Real  Pro-  ing,  3rd  edit.  p.  50 ;  Sugden's 
perty,  3rd  edit.  481 .  Vendor  and  Purchaser,  11th  edit. 

(b)  3  Bro.  Ch.  C.  477;  1  Ves.  665;  and  see  1  Wms.  Saund.69b. 
jtm.  435.  (/)   See  Doe  d.  Johnson   v. 

(c)  4  B.  &  Aid.  684.  Baytup,  3  Ad.  &   £.  188.    So 
{d)  12  Moore,  283;  4  Bing.      held  where    tenant  was  in  hy 

96.  license  only. 

{c)  See  Jarman's  Conveyanc-         (y)  4  B.  &   Aid.   684.    See 
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^^^^'  ,      You  say,  first,  that  attornment  without  actual  expdson 
Major,  &c.  of  will  not  sufficc ;  and  next,  that,  if  it  wouldy  the  party  ex- 
,,.  pelling  must  have  had  title  to  recover  in  ejectment.]    Yea. 

Whiit.  Hawkes  v.  Ortan  (a)  was  covenant  on  an  indenture.  The 
breach  was,  that  the  defendant  **  expelled  and  kept  oaf 
the  plaintiff;  thus  alleging  the  actual  fe^  not  unng  the 
word  ''evict,"  which  has  a  technical  meaning.  [/Wbd^ 
C.  B. — The  corporation,  whether  by  assent  of  their  mortgi- 
gees  or  not,  granted  the  lease  after  the  elegit  had  issued  it 
suit  of  Parr :  Parr  then  went  to  the  defendant^  their  ttemaX, 
and  set  up  his  title  by  elegit  as  paramount  to  theirs ;  but  tk 
defendant  could  not  dispute  their  title  being  in  fee.  Sect 
13  of  1  &  2  Vict.  c.  110,  seems  to  shew  that  the  remedf 
is  in  equity  (&).]  Secondly,  if  Parr  had  any  title  to  efiek 
the  defendant,  that  title,  as  laid  in  the  (dea,  is  not  proni; 
expulsion  is  allied,  but  no  eviction  in  &ct»  or  oirooi^ 
stances  tantamount  to  it^  appear.  Nor  would  the  tidi 
alleged  enable  Parr  to  enter  and  eject  the  defendant.  [A 
dersouy  B. — If  the  title  admitted  on  record  ia  taken  by  boA 
parties  to  be  real  as  so  admitted,  would  <MMing  an  attom- 
ment  make  tiie  plea  good  ?  If  it  would  not,  then  to  add  & 
to'  the  title  relied  on  in  evidence  would  be  equally  it* 
effectuaL  Here  only  attornment  being  shewn,  it  must  be 
taken  as  coupled  with  the  titie  laid  in  the  plea,  that  beug 
a  titie  which  would  not  have  enabled  Parr  to  bring  qee^ 
ment.  Pollock^  C.  B. — The  questions  are,  first,  oanevideaoB 
of  attornment  be  substituted  for  that  of  actual  ezpudooi? 
second,  if  the  defendant  ought  to  have  attorned  to  Ftf^ 
as  a  person  entitied  by  law  to  turn  him  out,  is  the  attai" 
ment  equivalent  to  proof  of  actual  expulsion  (e)  ?  and  tUA 

Harris  v.  Booker^  4  Bing.  97 ;  In  re  Deardem,  S  MyL  &  EL  W 

also  Harris  y.  Pughy  Id.  335 ;  (a)  5  Ad.  &  £.  367 ;  and  m 

Doe  d.  Wigan  v.  Jonesy  10  B,  &  Cox  v.  Painter^  6  Ad.  &  E.  tfl- 

C.  459  ;  also  3  Simons's  Rep.  (b)  See  Su^.  V.  &  P^  Utk 

287;  6  Simons's  Rep.  317;  Dun-  ed.  662,  961. 

das  V.  DfUenSy  1.  Ves.  sen.  98;  (c)  See  6  Ad.  €c  K  SSI* 


^ 


V. 

Whitt. 
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is  the  charge  by  way  of  elegit  created  under  stat.  1  &  2      vj^f^ 

Vict.  c.  110,  8.  11,  a  charge  on  the  interest  existing  be-    Mayor,  &c.  of 

tween  the  parties  to  this  action?]     Whether  or  not  the 

lessors  assented  to  payment  of  rent  to  Parr  by  their  former 

tenants,  makes  no  difference ;  for  even  a  written  authority 

by  them  to  the  defendant  to  pay  rent  would  not  change 

his  tenancy :  Wheeler  v.  Branscambe  (a). 

Cockbunh  Barstow,  and  Poulden,  in  support  of  the  rule* 
— The  plaintiffs  having  only  mortgaged  for  years,  their  re- 
version passed  to  Parrimder  the  el^t,  so  as  to  enable  him  to 
sue  the  corporation  in  ejectment  In  Flunket  v.  Penson  (b), 
the  mortgage  in  question  was  in  fee ;  and  Lord  Hordwicke 
says,  '^  Kthere  is  a  mortgage  for  a  thousand  years,  and  the  re- 
version in  fee  is  left  in  the  mortgagor,  it  will  be  l^al  assets, 
because  the  bond  creditor  might  have  judgment  against  the 
heir  of  the  obligor,  with  a  cesset  executio  till  the  reversion 
comes  into  possession ;  but  where  it  is  a  mortgage  of  the 
whole  inheritance,  I  do  not  see  what  remedy  a  bond  credi- 
tor can  have  to  make  it  assets  at  law."  \Rolfey  B. — Sup- 
pose a  mortgagor  in  fee  to  be  in  possession,  his  chattel 
interest  could  not  be  taken  by  elegit.  These  questions 
would  not  have  arisen  if  mere  possession  by  the  mortgagor 
entitled  a  sheriff  to  deliver  the  land  as  his  freehold  to  a  cre- 
ditor by  elegit.]  Again,  if  the  defendant  could  not,  as 
tenant,  dispute  the  title  of  his  lessors  the  plaintiffs,  they,  on 
the  other  hand,  after  demising  to  him  in  fact,  could  not  deny 
their  title  so  to  demise.  In  Pope  v.  Biggs  (c),  the  lease  in 
question  had  been  granted  after  the  mortgage;  and  Bay  ley, 
J.,  says,  **  I  have  no  doubt  that,  in  point  of  law,  a  tenant 
who  comes  into  possession  imder  a  demise  from  a  mortgagor 
aft^r  a  mortgage  executed  by  him,  may  consider  the  mort- 
gagor his  landlord,  so  long  as  the  mortgagee  allows  the  mort- 
gagor to  continue  in  possession  and  receive  the  rents,  and 

(a)  6  Q.  B.  373.  (e)  9  B.  &  Cr.  245.    See  2 

(b)  2  Atk.  290.  BiDg.  N.  C.  638 ;  7  Bing.  595. 
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iai6.  ^      f^hai;  payment  of  the  rents  by  the  tenant  to  the  mortgagor. 
Mayor,  &e.  of  without  any  notice  of  the  mortgage,  is  a  yalid  payment 
9.  But  the  mortgagee,  by  giving  notice  of  his  mortage  to  the 

^airr.       tenant,  may  thereby  make  him  his  tenant,  and  entitle  him- 
self to  receive  the  rents  (a).     It  is  undoubtedly  a  vell- 
establbhed  rule,  that  a  lessee  cannot  dispute  the  title  of 
his  lessor  at  the  time  of  the  lease ;  but  he  is  at  fiill  liberty 
to  shew  that  that  title  has  been  put  an  end  to."     [PoBock, 
C.  B. — What  the  Court  there  held  was,  that  payment  of 
rent  to  a  mortgagee  after  notice  of  the  mortgage,  was 
equivalent  to  paying  the  lessor.]     Whether  this  attocn- 
ment  amounted  to  eviction  or  not,  it  seems,  from  Rogers  t. 
Pitcher  (&),  that  a  tenant  by  elegit  may  obtain  actual  pos- 
session without  bringing  ejectment.     [Aldersan,  B. — ^Froof 
of  expulsion  is  necessary  for  the  purpose  of  your  argument] 
Evans  y.  Elliott  (c)  shewei,  that  a  right  to  receiTe  rent  inl 
an  attornment  are  together  equivalent  to  an  actual  eTi^ 
tioD,  if  the  tenant  changes  the  title  under  which  he  hohk 
[Aldersony  B. — There  a  tenant,  being  in  possession  under  t 
lease  granted  by  a  mortgagor  after  the  mortgage,  attonxd 
to  the  person  who  might  have  turned  him  out,  viz.  tk 
mortgagee.]     Further,  when  the  lease  was  granted  to  d^ 
fendant,  Parr's  position  was  at  least  equal,  if  not  supeiior, 
to  that  of  a  second  mortgagee ;  for  he  was  also  in  posseaiioa 
by  receiving  rent  from  the  former  tenant  West,  and  oonU 
have  ejected  the  lessors  in  spite  of  a  prior  mortgage  Ij 
them :  Lindsay  v.  Lindsay  (d)^  Doe  d.  fVattan  v.  PenfM(e\, 
Doe  d.  Le7)y  v.  Home  (e).     [Alderson,  B. — Lord  Deiami 
judgment  in  the  last  case  proceeds  on  the  party's  silenee 
as  to  the  fact  of  a  previous  mortgage  having  been  miit 
Here  the  inquisition  recites  the  prior  mortgages,  and  fim 

(a)  See  Johnson  v.  Jones^  9  Ad.  Saimd.,  5th  ed.  69  a,  note  («}. 

&  E.  809  ;  Davies  v.  Stacejf,  12  (c)  9  Ad.  &  E.  342. 

Ad.    &   E.  50C;     Wheeler  v.  (<^)  Bull.  N.  P.  110  a. 

Branscomb,  5  Q.  B.  373,  379.  (e)  3  Q,.  B.  757. 

(*)  (5  Taunt.  207.  See2Wm8. 


^ 
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the  defendant  with  knowledge  of  them.]     In  Doe  d.  HuU        1846. 
V.  Greenhill  (a),  before  the  elegit  relied  on  by  the  lessor  of  Mayor,  &c.of 
the  plaintiff  had  been  obtained,  the  possession  had  been        ^®^" 
actually  recovered  at  law  against  the  same  defendant,  under       Whitt. 
a  previous  conveyance  in  trust  of  the  premises,  by  the  per- 
son beneficially  entitled,  who  had  ever  since  received  the 
annuity  so  secured ;  and  the  Court  said  it  would  be  quite 
an  anomaly  in  the  law  to  allow  the  elegit  creditor  to  re- 
cover possession  of  land  liable  to  be  defeated  at  the  suit  of 
another,  claiming  under  a  title  created  before  the  time  of 
such  recovery,  and  actually  existing  at  the  time. 

Pollock,  C.  B. — This  is  an  application  to  enter  a  ver- 
dict for  the  defendant,  the  verdict  at  the  trial  having  been 
for  the  plaintiffs.  The  action  was  in  covenant  for  rent  on  a 
lease.  The  plea  in  effect  alleged,  that  it  was  true  that  the  de- 
fendant was  lessee,  but  that  the  lessors  had  become  liable 
to  pay  money  to  one  Fair,  and  gave  him  a  bond  on  which 
he  sued  and  perfected  an  elegit  in  1838,  and  that  the  lease  to 
the  defendant  was  granted  in  1843.  The  plea  then  set  out 
the  inquisition  on  the  elegit,  which  found  that  the  lessors, 
prior  to  granting  the  lease  to  the  defendant,  had  executed 
two  mortgages  for  years  to  other  persons.  The  concluding 
allegation  was,  that  Parr,  acting  under  the  elegit,  had  ex- 
pelled and  put  out  the  defendant.  The  only  question  was, 
whether  Parr  did  put  him  out  or  not  ?  Now,  if  a  party, 
having  a  good  right  to  eject  the  occupier  of  demised  pre- 
mises, goes  there  and  demands  to  exercise  that  right,  and  the 
tenant  says,  ^^  I  will  change  the  title  under  which  I  now 
hold,  and  will  consent  to  hold  under  you,"  that,  according 
to  good  sense,  is  capable  of  being  well  pleaded  as  an  expul- 
sion. And  if,  as  has  been  argued,  Parr  had  all  the  right 
the  lessors  had,  viz.  the  equity  of  redemption,  it  may  be, 
that  if  he  came  forward  and  received  the  rents,  some  other 

(a)  4  B.  &  Aid.  684. 
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1846.  plea  of  this  nature  might  have  been  framed  to  meet  the 
^  "^T^of  ^^*®®'  However,  the  present  plea  is  wholly  inmiffident  for  the 
PooLB  defendant's  purpose;  for,  as  the  whole  estate  the  oorpontioD 
WHtrr.  had  as  lessors  was  a  reversion  expectant  on  their  mortgages 
for  years,  all  tiiat  Parr  could  take  by  the  el^t  agaiiHt 
them  would  be  their  right  to  that  reyersiony  without  anj 
power  to  enforce  that  right,  whatever  it  might  be,  by  geel- 
ment.  I  doubt  if  the  case  of  tenant  by  el^t  la  like  tint 
of  a  second  mortgagee.  ButtakingMr.  J9<rr«£9iotoberig^ 
it  fails  to  apply  to  this  case,  for  the  recitals  of  the  fint 
mortgage  in  the  second  gave  full  notice  to  the  second  mort- 
gagee. If  the  second  mortgagee  may  in  any  case  recover  in 
ejectment,  notwithstanding  the  first  mortgage,  that  maybe 
because  the  parties  are  estopped  by  their  own  deeds.  Bat 
if  the  first  mortgage  was  set  out,  and  the  deeds  shewed 
that  the  second  mortgagee  took  no  more  than  the  first  bad 
lefl  to  him,  he  would  not  succeed.  Whatever  might  hm 
been  the  result  on  other  pleadings,  no  verdict  can  be  entered 
for  the  defendant  on  these  issues. 

Alderson,  B. — I  am  of  the  same  opinion,  on  this  short 
ground :-— the  defendant's  plea  rests  his  case  on  Parr^s  title 
as  paramount  under  the  elegit,  but  also  shews  that  the  mort- 
gagees of  the  lessors  were  entitled  to  that  immediate  pot* 
session  of  the  premises,  which  the  defendant  undertakei 
upon  these  issues  to  prove  to  be  the  right  of  Parr.  Whe- 
ther the  facts  proved  amounted  to  an  expulsioii,  must  de- 
pend on  the  title  which  is  pleaded ;  now  whmt  is  added  to 
that  title  in  evidence  is,  that,  afler  it  accrued,  the  present 
defendant  attorned  to  Parr.  But  as  no  title  in  'Pmtr  to  qect 
him  is  shewn,  that  attormnent  does  not  establish  any  ei- 
pulsion. 

RoLFE,  B. — In  this  action  for  rent,  the  plea  sets  up  t 
prior  title  in  Parr  under  an  elegit,  and  states  the  inquisi- 
tion, and  the  finding  of  the  jury,  that  the  markets  of  whidi 
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the  lessors  were  possessed  were  subject  to  two  terms  for        1846. 
years,  vested  by  them  in  certain  mortgagees.    Thus  the  cor-    Mayor,  &c.  of 
poration  had  legal  title  to  the  reversion,  with  power  in        Poo"» 
equity  to  pay  off  the  incumbrances.     The  plea  also  states       Whitt. 
that  the  sheriff  delivered  the  demised  premises  to  Parr 
under  the  elegit,  and  that  by  virtue  of  the  delivery  afore- 
said. Parr  entered  and  expelled  the  defendant.    This  bound 
the  defendant  to  prove  that  Parr  did  enter  and  evict  by 
virtue  of  that  elegit.     I  doubt  if  that  must  necessarily 
mean  that  he  entered  and  dispossessed  the  defendant  by 
the  forms  of  an  ejectment,  for  the  party  might  yield  vdthout 
that  pressure  if  he  chose.     But  the  defendant  was  bound 
to  shew  that  Parr,  the  party  claiming,  had  such  a  title  as 
conferred  a  right  to  eject  him.     Now  it  is  clear  Parr  had 
no  such  title,  having  only  a  reversion  expectant  on  two 
terms  for  years. 

Platt,  B. — Since  29  Car.  2,  c.  3,  s.  10,  the  writ  of  elept 
reaches  as  well  the  equitable  interests  of  the  debtor,  being 
a  cestui  que  trust,  as  by  13  Edw.  1,  c.  18,  it  did  his  free- 
hold interests.  Then  the  only  change  worked  by  1  &  2  Vict, 
c  110,  s.  11,  in  cases  not  affected  by  the  proviso  at  the  end, 
is  that  the  subject  matter  of  the  execution  is  altered  to  the 
whole  instead  of  a  moiety  of  the  lands.  Then  title  must 
be  made  out  in  Parr  to  support  this  plea.  The  defendant 
says,  I  cannot  pay  this  rent,  because  I  have  been  evicted 
by  Parr ;  had  he  pleaded  that  a  stranger  had  evicted  him,  it 
would  have  been  a  bad  plea.  But  this  plea  seems  no  more ; 
for  Parr's  title  appears  by  the  inquisition,  which  describes 
the  previous  title,  shewing  that  the  lessors  at  the  time  of 
letting  had  only  a  reversionary  interest.  To  make  the  title 
good,  as  pleaded,  the  eviction  should  have  been  by  a  party 
having  a  right  at  the  time  to  recover  in  ejectment  But 
how  could  these  reversioners  have  a  right  of  entry  at  the 
time  of  the  transaction  relied  on  as  an  eviction  ? 

Rule  diflcfaaiged. 
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1846. 

June  8.  Doe  rf.  Edward  Lloyd,  Lord  Mostyn,  and  Others  r. 

Thomas  Jones. 

Leasee  for  lives  Jli  JECTMENT  to  recover  a  cottage  and  several  pieces  of 
cioled^m 'an  ^^nd  in  the  extra-parochial  place  of  Threapwood,  in  Flint- 
adjoiniDg  ex-     ghirc.     The  picccs  of  land  were  numbered  4,  5,  6,  7,  8,  9, 

tra*  parochial  , 

watte,  over  &  10,  in  a  map  or  plan  annexed  to  the  case. 
l^lSot        At  the  trial,  before  Coleridge,  J.,  at  the  FUntshire  Sum- 

SSrofhra"*  mer  Assizes,  1844,  a  verdict  was  found  for  the  plaintiff, 

farm,  some  subject  to  the  Opinion  of  the  Court,   on   the   following 

small  pieces  of 

land  near  but       CasC: 

wdCo^  to         ^7  indenture  of  demise,  dated  the  15th  of  October,  1756, 
the  him.   Th«  made  between  Edward  Lloyd,  afterwards  Sir  E.  Lloyd, 

lessor  was  not 

lord  of  the  Bart.,  of  the  one  part,  and  Richard  Jones  of  the  other  part, 

that, inthe    '  the  said  E. Lloyd  demised  to  B.  Jones,  his  heirs,  executon^ 

dc""*rfiewiif "  ^^'^  Threapwood  Farm,  in  the  parish  of  Worthenbury,  in 

a  contrary  in-  Flintshire,  together  with  certain  closes  of  about  104  acres, 

to  be  presumed  for  the  livcs  of  the  said  B.  Jones,  Anne  his  wife,  and 

made  the  hi"^  Thomas  Joncs  their  son,  and  the  life  of  the  survivor,  sub- 

pJ°J*?^  fh-^  jeet  to  the  payment  of  a  yearly  rent, 
lessor,  to  belong       Threap  wood  Farm  in  part  adjoins  the  extra-parochid 

of  the  farm  at  place  of  Threapwood,  which  consists  entirely  of  a  common, 

tion^onhe'"*'  ^^  Considerable  extent,  over  which  the  occupiers  of  Threap- 

lease.  wood  Fann,  and  of  other  farms  in  the  parish  of  Worthen- 

Heldy  also,  ...  .  '^ 

that  such  pre-  bury  adjoining  thereto,  have  rights  of  common.     Sir  R 

no"rebo^tcdby  Puleston,  Bart,  is  lord  of  the  manor  of  Worthenbuiy. 

th^icwwc^du  -A.fter  the  granting  of  the  above  lease,  R.  Jones,  the  lessee, 

ing  the  lease,  from  time  to  time  inclosed  small  portions  of  the  waste 

anoe  of  these  of  Threapwood  (a);  and  by  writing  indorsed  upon  the  said 

inclosnres  to 

his  son  in  fee,  which,  however,  was  not  delivered,  nor  followed  by  any  posseaaiou. 

By  writing  indorsed  on  the  lease,  the  lessee  agreed  that  all  indosorea  made  bj  him  vpoa  tk 
said  waste  should  be  surrendered  up  to  the  lessor,  his  heirs,  &c.  at  the  end  ot  the  kase,  wai 
that  the  lessee  should  pay  to  the  lessor,  his  heirs,  &c.  the  sum  of  6if.  annnaUy,  as  an  adaov* 
Icdgment  for  the  same: — Held^  that  this  was  an  admission  on  the  part  of  the  leasee  that  he  baii 
made  the  indosures  for  the  benefit  of  the  lessor. 

(a)  The  plan  shewed  that  none      Farm ;  they  were  separated  firom 
of  the  inclosures  actually  adjoin-     them  by  an  inteironing  road* 
ed   the   lands  of   Threapwood 
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indenture  of  lease,  signed  and  sealed  by  Sir  K  Lloyd  and  1846. 
the  said  B.  Jones,  and  duly  attested  and  stamped,  dated 
the  24th  of  August,  1778,  reciting  that  since  the  granting 
of  the  said  lease,  an  inclosure  had  been  made  out  of  the 
common  of  Threapwood,  of  about  two  acres  of  land,  over 
and  against  the  premises  demised,  it  was  thereby  agreed 
by  the  smd  parties,  that  the  said  inclosure  should  be  deemed 
and  taken  as  part  of  Threapwood  Farm,  and  that  the  same 
should  be  occupied  and  enjoyed  by  the  said  B.  Jones,  his 
executors,  administrators,  and  assigns,  during  the  lives  con- 
tained in  the  said  indenture,  at  the  yearly  rent  of  6d,,  to  be 
paid  by  the  said  B.  Jones,  his  executors,  &c,  to  Sir  E. 
Lloyd,  his  heirs,  &c.  And  the  said  B.  Jones  did,  for  him- 
self, his  executorsy  &c,  covenant  with  the  said  Sir  E.  Lloyd, 
that  he,  his  executors,  &c,  should  pay  to  Sir  E.  Lloyd,  his 
heirs,  &c.,  the  said  rent  of  Gdl  when  demanded,  and  also  to 
ni^ntain  the  fences  and  ditches  of  the  said  inclosure;  and 
likewise  to  deliver  up  the  same  well  fenced  and  ditched  at 
the  end  or  sooner  determination  of  the  said  term,  to  the  said 
Sir  E.  Lloyd,  his  heirs  and  assigns.  The  inclosure  of 
two  acres,  mentioned  in  this  indorsement,  has  since  been 
divided  into,  and  now  forms,  the  two  pieces  numbered  4 
and  5  on  the  plan. 

By  another  writing,  indorsed  on  the  said  lease,  signed 
and  sealed  by  Sir  E.  Lloyd  and  B.  Jones,  and  duly  at- 
tested and  stamped,  dated  the  27th  of  November,  1793, 
it  was  agreed  between  the  said  Sir  E.  Lloyd  and  B. 
Jones,  their  heirs,  &c.,  that  a  house  built  by  the  said  B. 
Jones  on  Threapwood,  and  all  inclosures  then  already  made 
upon  Threapwood,  or  which  thereafter  should  be  made 
upon  the  said  common  by  the  said  B.  Jones,  should  be 
surrendered  up  to  the  said  Sir  E.  Lloyd,  his  heirs,  &c., 
at  the  end  of  the  said  demise;  and  that  the  said  B.  Jones, 
his  heirs  and  assigns,  should  repair  the  said  house,  then 
in  the  occupation  of  Thomas  Mullock,  and  that  he,  the 
said  B.  Jones,  his  heirs,  &c,  should  pay  to  the  sidd 
Sir  E.  Lloyd,  his  heirs,  &c.|  the  sum  of  6d.  annually^  as  an 
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1846.  acknowledgment  for  the  same.  The  house  mentioned  in 
this  latter  indorsement  is  the  cottage  and  outbuildiDgB 
sought  to  be  recovered  in  thb  action^  and  is  marked  No.  8. 
Numbers  7  and  8  were  inclosed  by  B.  JaneB,  the  leBfiee^ 
before  1783.  The  house  was  built  about  1786,  and  numhen 
6^  9;  and  10,  were  inclosed  about  the  same  time. 

By  indentures  of  lease  and  release,  of  the  1st  and  2nd  of 
May,  1792,  made  between  the  said  B.  Jones,  the  lessee  of 
the  one  part,  and  Bichard  Jones,  his  son^  of  the  other  parti 
K.  Jones  the  elder  bargained,  sold,  Stc,  to  R.  Jones  the 
younger,  all  that  messuage  &c  of  the  said  R.  Jones  the 
elder,  being  in  Threapwood  aforesaid,  in  the  occupatioii  of 
T.  Mullock.  No  proof  was  given  what  premises^  if  uxpf, 
were  in  the  occupation  of  T.  Mullock,  nor  was  any  proof 
given  that  possession  followed  these  deeds,  or  that  the  deedi 
were  delivered  to  the  grantee.  B*.  Jones,  the  lessee,  ooo- 
tinued  in  the  occupation  of  Threapwood  Farm  until  his 
deatli  in  1804.  It  was  then  occupied  by  his  son  Bicfaaid 
until  1822,  and  afterwards  by  other  members  of  his  fiunilj 
until  1837,  when  the  lease  was  determined  by  the  death  of 
Thomas  Jones,  the  last  cestui  que  vie.  Of  the  other  indo- 
sures  B.  Jones,  the  lessee,  retained  possession  until  bu 
death  in  1804,  when  they  were  afterwards  occupied,  toge- 
ther with  Threapwood  Farm,  by  B.  Jones  the  younger, 
until  his  death  in  1822.  On  his  death,  T.  Jones,  the  oe»- 
tui  que  vie,  obtained  possession  of  them,  and  in  1824  he  re- 
covered possession  by  ejectment  of  the  cottage  and  an  indo- 
surc  held  by  one  Edwards,  who  had  been  put  into  posseesioB 
by  B.  Jones,  the  lessee.  T.  Jones  recovered  as  heir-at4av 
of  his  father  and  of  his  brother  B.  Jones.  The  lessor  of 
the  plaintifti  Lord  Mostyn,  is  heir-at-law  of  Sir  E.  Lloji, 
and  the  defendant  is  heir-at-law  of  T.  Jones,  the  cestui  que 
vie.  No  evidence  was  given  of  any  payment  of  the  rents 
made  payable  by  the  indorsements  of  the  24th  of  Augiut, 
1788,  and  the  27th  of  November,  1793. 

The  question  for  the  opinion  of  the  Court  i^  whether 
the  lessor  of  the  plaintiff.  Lord  Mostyn,  is  entitled  to 
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recover  aU  or  any  part  of  the  premises  in  question.  J£  the  1846. 
Court  should  be  of  opinion  that  he  is  so  entitled,  the  verdict 
for  the  plaintiff  is  to  stand,  and  to  be  entered  for  such  of 
the  premises  as  he  is  entitled  to  recover.  If  the  Court 
should  be  of  a  contrary  opinion,  the  verdict  is  to  be  entered 
for  the  defendant. 

Jervuy  for  the  lessors  of  the  plaintiff. — There  are  two 
points  in  this  case,  on  either  of  which  the  plaintiff  is  clearly 
entitled  to  succeed.  First,  the  inclosures  made  from 
Threapwood  Common  by  Bichard  Jones,  the  lessee  of 
Threapwood  Farm  under  the  lease  of  1756,  are  to  be  pre- 
sumed, under  the  circumstances,  to  have  been  made  for 
the  benefit  of  his  lessor,  and  to  belong  to  him  as  part  of 
the  farm  at  the  determination  of  the  term.  It  is  found 
in  the  ca^  that  there  was  a  right  of  conunon  over  this 
waste  in  respect  of  Threapwood  Farm.  Although  it  was 
once  doubted,  it  is  now  established  by  many  authorities, 
that  if  a  lessee  inclose  land  contiguous  to  his  farm,  he  is 
presiuued,  in  the  absence  of  facts  to  shew  a  contrary  inten- 
tion,  to  have  inclosed  for  the  benefit  of  his  lessor :  Doe  d. 
ChaUnor  v.  Dames  (a),  Doe  d.  Colclough  v.  Mulliner  (J), 
Bryan  d.  Child  v.  JVinwood  (c),  Doe  d.  Leuns  v.  Rees  [d) .  And 
in  this  case  there  was  no  fact  to  rebut  this  presumption. 
It  may  be  sud,  that,  in  Bryan  v.  fVinwood,  the  landlord  of 
the  farm  was  also  the  lord  of  the  waste ;  but  that  was  not 
so  in  Doe  d.  Leuns  v.  Bees,  [Alderson,  B. — There  was  a 
case  before  me  at  the  last  Spring  Assises,  in  which  also  the 
encroachment  was  upon  a  stranger.] 

Secondly,  these  inclosures  were  all  made  before  the  year 
1785,  and  two  of  them  before  the  year  1778.  Now,  by 
the  first  indorsement  on  the  lease,  made  in  1778,  the  lessee 
admitted  that  he  made  them  for  the  benefit  of  his  landlord; 
and  the  others  are  similarly  affected  by  the  second  indorse- 

(a)  1  Esp.  461.  (c)  1  Taunt.  208. 

(b)  Id.  460.  (d)  6  C.  &  P.  610. 
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1846.  menty  made  in  1785.  All  that  can  be  said  on  the  other 
side  is,  that  no  rent  has  been  paid  in  respect  of  these 
inclosurcsy  and  that  the  defendant  has  therefore  acquired 
a  title  to  them  by  lapse  of  time.  [^AUersoH^  B. — ^Thej 
have  become  part  of  the  farm :  non-payment  of  rent  is 
immaterial]  Besides,  Doe  d.  Davy  y.  Oxenham  (a)  is  t 
distinct  authority  that  a  lessor  is  not  barred  by  omitting  to 
receive  rent  from  his  lessee  during  the  conlinnance  of  the 
lease.  With  respect  to  the  conveyance  by  Richard  Jones  to 
his  son,  that  was  not  delivered,  and  coidd  not  operate  to 
the  prejudice  of  his  lessor. 

Townsend,  for  the  defendant. — This  is  not  the  case  of  n 
annexation  to  the  farm ;  these  pieces  of  land  were  held  ss  i 
separate  inclosure.  It  is,  however,  still  vexata  quaestio  to 
whose  benefit  nn  inclosure  made  by  a  tenant  shall  enure,  and 
the  question  has  never  been  fully  considered  in  banc.  Tbe 
case  of  Doe  d.  Lewis  v.  Rees  is  very  shortly  reported;  and 
there,  the  encroachment  being  upon  the  sea-coasty  it  would  be 
presumed  to  belong  to  the  owner  of  the  adjacent  s(h1,  not 
to  the  lord  of  the  manor:  Lowe  v.  Govett{b).  In  Doti, 
Colclouffh  V.  MuUinery  Lord  Kenyon  ruled^  that  an  encroadh 
mcnt  by  the  tenant  on  the  waste  did  not  belong  to  Us 
landlord,  and  is  reported  to  have  revolted  at  the  idea  that 
the  tenant  could  make  his  landlord  a  trespasser,  which  he 
said  would  unavoidably  be  the  case  if  the  latter  could 
recover  in  the  ejectment  {Alderson,  B. — The  answer  to 
that  is,  that  the  presumption  may  be  rebutted  by  the  repu- 
diation of  the  landlord,  as  well  as  by  the  acts  of  the 
tenant]  In  Doe  d.  Challnor  v.  DavieSy  agun«  Thampion^ 
B.,  expressed  a  similar  opinion.  Bryan  v.  Winwood  is  dis- 
tinguishable, because  there  the  landlord  of  the  farm  was 
also  the  owner  of  the  waste.  There  are  also  some  still 
more  recent  cases,  which  are  distinguishable  from  the  pre- 

(ci)  7  M.  &  W.  131.  {h)  3  B.  &  Adol.  863. 
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sent.  In  Doe  d.  Lord  Dunraven  v.  Williams  {a)^  as  in  1045, 
Bryan  v.  Winwood,  the  lessor  of  the  plaintiff  was  the  lord 
of  the  manor.  In  Doe  d.  Harrison  v.  Murrell  (i),  the  en- 
croachment was  absolutely  annexed  to  the  farm.  No  diffi- 
culty exists  in  applying  the  principle  contended  for  on  the 
other  side,  where  the  lessor  is  also  the  owner  of  the  waste 
encroached  upon ;  then  the  landlord's  land  is  taken  for  the 
landlord's  benefit ;  but  there  is  no  reason  why  the  landlord 
should  have  the  benefit  of  an  encroachment  upon  a  stranger, 
when  he  has  no  interest  whatever  in  the  soil. 

But,  secondly,  there  are  facts  in  this  case  to  shew  that 
here  the  lessee  inclosed  for  his  own  benefit.  By  the  first 
indorsement  on  the  lease,  the  land  is  to  be  occupied  by  the 
lessee  and  his  executors^  which  distinguishes  it  from  freehold 
estate,  and  at  a  separate  rent,  [^Pollocky  C.  B. — It  is  a 
mere  mistake  in  using  the  word  "executors"  instead  of 
'*  heirs."  Alderson^  B. — Is  not  this  indorsement  really 
equivalent  to  saying — "  Memorandum,  I  have  inclosed  for 
the  benefit  of  my  landlord?"  Besides,  though  the  land  in- 
closed was  not  the  landlord's,  he  had  a  right  over  it,  and 
therefore  could  have  stopped  the  inclosure.  Rolfcy  B. — Any 
admission  which  the  tenant  makes  that  he  holds  for  a  term 
of  years  under  his  landlord  is  very  good  evidence  of  title.] 
At  all  events,  the  inclosure  made  after  the  first  indorse- 
ment did  not  pass  to  the  landlord,  by  reason  of  the  convey- 
ance of  1792,  which  was  made  for  a  valuable  consideration, 
before  the  execution  of  the  second  indorsement.  [Pollock^ 
C.  B. — The  indorsement  operates  not  by  way  of  conveyance^ 
but  by  way  of  admission.  Suppose  a  tenant  holds  pre- 
mises in  apparently  adverse  possession  for  eighteen  years, 
and  in  the  nineteenth  year  conveys  them  to  his  son,  and 
in  the  twentieth  attorns  to  his  landlord,  would  the  convey- 
ance give  any  interest  to  the  son  ?  Alderson^  B. — Besides, 
the  case  finds  that  no  possession  followed  that  deed,  and  that 

(a)  7  C.  &  P.  332.  {b)  8  C.  &  P.  134. 

VOL.  XV.  S  8  M.  W. 
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1Z4Q.  there  is  no  proof  of  itd  deliveiy.] — ^There  msj  be  a  suffi- 
cient deliTeTT,  though  the  deed  remaiii  in  the  poaseMoa  of 
the  grantor:  SkeUons  cau{ay  Further,  the  second  in- 
dorsement merelj  purports  to  be  a  surreiider,  and  is  to  be 
read  as  such,  and  the  tenant  niay  shew  that  it  was  nUt 
Yolnntazy  one. 

Jermt  was  not  called  up(m  to  reply. 

Pollock,  C.  B. — I  think  the  plaintiff  is  entitled  to  ov 
judgment  If  there  had  been  no  indorsement  in  the  ok, 
but  it  had  been  proved  that  the  landlord  had  asked  tb 
tenant  what  he  was  doing,  and  he  had  answered,  **Im 
making  these  indosures  for  your  benefit,''  would  not  tkrt 
have  been  sufficient  ? 

Aldbbsom,  B. — The  presumption  of  law  b^ng  thst  Ai 
tenant  incloses  for  the  benefit  of  his  landlord,  it  is  for  Ai 
defendant  to  rebut  that  presumption.  Does  he  rebut  it,  If 
shewing  a  secret  conveyamce  by  the  tenant  to  his  io% 
which  is  not  followed  by  possession?  All  the  pobb 
and  open  acts  which  appear  in  this  case  are  sodi  ii 
would  induce  the  landbrd  to  suppose  that  the  presumptioi 
was  applicable;  and  the  conveyance  aflS^rds  no  apifff 
to  it. 

BoLFE^  B.,  and  Platt^  B.,  concurred* 

Judgment  for  the  plainti£ 

(a)  Cro.  Eliz.  7. 
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Stbadhan  V.  Arden.  June  10. 

X  HIS  was  an  action  for  money  had  and  received,  brought  In  an  action  by 

by  the  plaintiff,  who  was  an  allottee  of  shares  in  the  Dub-  railway  shares 

lin  and  Armagh  Railway  Comply,  against  a  director  of  ft^^e^ro-' 

the  company,  to  recover  back  the  amount  of  the  deposit  ▼wionai  com- 

,                         ..                    ,                                                    ^       '  mittoe,  to  re- 
paid by  the  plaintiff  upon  his  shares,  on  the  ground  of  the  cover  back  his 

failure  of  the  undertaking.     A  rule  had  been  obtained  on  C(SrtordCTed 

the  part  of  the  plaintiff,  calling  upon  thp  defeqdant  to  shpw  ^  g^*i^^ye 

cause  why  the  plaintiff  or  his  attorney  should  not  be  4-  an  inspection 

11^.  Ti  rt,  iM*  and  copy  of  the 

iqYfea  to  mspect  and  take  a  copy  of  the  svibscnbers  agnse-  subscribers' 
ment  apd  parliamentary  contract,  upon  ^n  afljdavit  lyhiph  JS^anT^tm 
stated  that  these  documents  were  signed  by  both  the  plain-  ^^^*  ^J^^ 
tiff  and  the  defendant,  that  they  were  in  the  hands  of  the  tiff  and  the  de- 
solicitors  of  the  company,  and  that  an  inspection  of  them  ginned,  and 
^aa  necessary  to  the  plaintiff  for  the  purpose  of  framing  Jus  Jje'^uaS'of^ 

qi^g^  the  solicitors  of 

the  Company ; 
the  plaintiflTs 

Bramwell  shewed  cause. — The  plaintiff  does  not  shew  by  Jh^t  ^  inspec? 

his  affidavit  in  what  way  the  inspection  of  these  documents  ^^^  of  them 

J  r  ^    .  was  necessary 

is  necessary  to  his  case,  and  it  is  difficult  to  see  how  it  can  to  him  for  the 

be  necessary  for  the  purpose  of  such  an  action  as  this.     It  K-aming  his 

would  seem  as  if  he  wishes  to  find  out  from  them  whether  he  ^idwit  not 

really  has  a  cause  of  action  or  not.     {Alderson^  B. — He  is  ^e^^s  *J>»t 

''  ^      ^  ^  they  were  not 

a  party  to  the  documents,  and  has  an  interest  in  them,  within  his 

Pollock,  C.  B. — The  subscribers'  agreement  is  the  contract  trol. 
on  which  his  money  was  paid.  For  aught  we  know,  it  may 
contain  an  agreement,  that  if  the  directors  do  not  go  on 
with  the  undertaking,  they  will  return  the  money  on  a 
given  day.]  The  reason  for  which  an  inspection  of  the 
deed  is  sought  should  be  stated  in  the  affidavit :  the  purpose 
mentioned,  of  "framing  the  plaintiff's  case,"  may  mean 
many  things.     [He  cited  Mai/or  of  Ainindel  v.  Holmes  (a), 

(rt)  0  Dowl.  P.  C.  118. 
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1846. 

AsHBY  and  Others,  Executors,  r.  Bates.  June  9. 

A  SSUMPSIT.    The  plaintiffs  were  executors  of  Richard  By  a  policy  of 

Ashby,  and  sued  the  defendant  as  a  director  of  the  "  Argus  life,  it  was  sti- 

Life  Insurance  Company,"  on  a  policy  of  assurance  effected  voidjlf  any- 

on  the  life  of  the  testator  for  £500,  dated  26th  April,  1844.  *^°K  «^*«f  *'y 

*'  the  assured  to 

The  policy  was  set  out  in  the  count,  and  stated  that  the  as-  the  directors  of 

t  t     1         •%  11*  I*   ^  the  assorance 

sured  had  made  a  statement  to  the  directors  of  the  company,  company,  pre- 
averring  that  he  had  not  been  afflicted  with  spitting  of  blood,  ^"^^n^^f 
habitual  cough,  disease  of  the  lungs,  asthma,  rupture,  convul-  *}>«  poHcy, 

,  ,  ,  ,  sbould  be  un- 

sions,  fits,  insanity,  vertigo,  complaint  of  the  liver,  or  with  true.  A  party 
any  other  disorder  which  tends  to  the  shortening  of  life,  awu^made  a 
By  special  provision  in  the  policy,  it  was  to  be  void  if  any  JJ^'J^^A*** 
thing  averred  by  the  assured  in  a  certain  declaration  or  that  he  had  not 
statement  made  and  given  by  him  to  the  directors  of  the  with  a  number 
said  company,  previously  to  the  execution  of  the  policy^  disea^flnter 
should  be  untrue.     The  usual  averment  was  then  made  in  *!»»  rupture,  or 

any  other  dis- 

ihe  count,  that  the  declaration  so  made  by  the  assured  order  which 
was  in  all  respects  true.     Pleas:  1st,  that  the  said  declar-  shortcnmgof 
ation  or  statement  was  untrue,  to  wit,  in  this,  that  the  d^'thhiscxe- 
said  Richard,  at  the  time  of  the  making  and  signing  thereof^  cutors  sued  on 
had  been  afflicted  with  rupture ;  and  also,  to  wit,  in  this,  in  their  deckr. 
that  the  said  Richard,  at  &c.,  had  been  and  was  afflicted  Se  tru^'of  the 
with  a  certain  disorder  tending  to  the  shortening  of  life,  by  jtatcment  made 

^  ^  "^    by  the  assured. 

reason  whereof  &c  Verification. — Second  plea:  that  the  said  Plea,  that  the 

!•/»  J  •/•^i.ix»jx«  X   said  statement 

policy  01  assurance  and  promise  of  the  defendant  m  respect  was  untrue,  to 
thereof  were  obtained  by  fraud,  covin,  and  misrepresen-  J^J  the^'ur- 
tation.     Verification. — The  plaintiffs  replied  de  injurisi  to  ^*  **  the  time 

of  the  making 

the  first  plea,  and  traversed  the  second.     Issues  thereon.        thereof,  was 

At  the  trial,  at  the  last  Assizes  for  Northamptonshire,  Jupture  Tcon- 
the  plaintiffs  claimed  a  right  to  begin,  but  Coltman,  J.,  finding,  not  to 

*  °  o     -^  ^        '    the  country, 

after  argument,  ruled  that  the  defendant  had  that  right,  but  with  a  veri- 
fication.   The 

plaintiffs  re- 

Elied  de  injuria  i^Held,  that  the  plaintiffs  were  entitled  to  begin  at  the  trial ;  and,  the  judge 
aving  ruled  the  contrary  at  Nisi  Prius,  a  new  trial  was  ordered. 
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1R4G.         as  the  affirmative  of  the  above  issues  was  on  him.     The 
AsHBY        jury  having  found  a  verdict  for  the  defendant,  a  rule  fort 
Batvs         ^^^^  ^^^^  ^^  obtained,  on  the  ground  that  this  ruling  wai 
wrotig ;  and  Crtack  v.  Ingall{a)  was  cited  and  relied  oil 

Hliitehurst  and  Waddington  shewed  caiise. — Firsts  was 
the  defendant  entitled  to  begin  ?  The  pleadings  in  (reatk 
Y.  Ingall  entirely  distinguish  that  cade  fiom  the  present; 
for  the  defendant  there  tendered  direct  issues  on  the  ilk^ 
gations  in  the  declaration,  without  introdudng  new  nuitter. 
In  this  case,  the  count  does  not  specifically  dtay  tiiat  tbe 
assured  was  afflicted  with  each  or  any  of  the  partictdar  dii- 
eases  mentioned  in  the  statement  given  by  the  assared  to 
the  defendant,  but  avers  genentlly  that  that  stateinent  nu 
true.  And  the  pleas  do  not  allege,  in  like  general  terms,  thit 
that  statement  was  not  true,  but  set  up  new  matter,  tit 
that  the  assured  had  been  afflicted  with  one  of  those  Pl- 
eases, viz.  rupture,  and  accordingly  conclude  with  a  Tttiit 
cation*  To  this  the  plaintiffs  reply  de  injurift;  so  thAttk 
issue  thus  joined  being  on  the  defendant,  h^  Was  boond  to 
prove  the  new  fact  he  had  alleg^.  Whetheir  the  jdaintift 
might  have  demurred  specially  to  the  oonclnsioil  of  the 
pleas  is  immaterial,  for  at  Nisi  Prius  the  judge  catmot  afjr 
tliat  they  should  have  concluded  to  the  Country^  or  try  stiy 
issue  but  that  joined.  [^Pollock^  C.  B. — In  such  a  ease  il 
this,  occurring  before  the  New  Bules  of  pleading,  must  iM 
the  plaintiffs  have  met  a  plea  of  non  assunlpsit  by  gitlii^ 
some  evidence  in  support  of  the  averments  in  the  dedfl^ 
ation?  In  an  action  for  indicting  the  plaintiff  withottt 
reasonable  and  probable  cause,  must  not  itnne  evidence  ef 
the  absence  of  such  cause  be  given  by  the  phdntiff?  (6)] 
Not  to  take  the  declaration  made  to  the  office  as  true  tOI 


{a)  14  M.  &  W.  95.  note.    See  2  Stark.  Et.^  Sndcd^ 

\b)  Ace.  by  Le  Blanc,  J.,  Tn-      4D3,  490. 
cJedon  v.  Bcrr^y  1  Campb.  203, 
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the  contrary  is  proved,  would  be  to  presume  a  fraud ;  in- 
deed, a  contrary  rule  would  entail  hardship  on  the  replre- 
sentatives  of  an  assured,  for  were  they  bound  to  prove  thflt 
he  had  Uot  been  afflicted  with  any  one  of  the  diseases  t)ar- 
ticularized,  or  any  other  disorder  tending  to  shorten  lifb, 
this  would  be  nearly  impossible  if  his  relations  and  acquaint- 
ance wiBte  all  dead.  Batley  v.  Catteratt{u)  shews  that  the 
onus  proband!  lay  on  the  defendants. 

Secondly,  supposing  that  the  learned  judge  was  wrong  iii 
suffering  the  defendant  to  begin,  the  evidence  was  fairly  left 
to  the  jury,  and  the  CouH  will  not  send  the  case  down  to  a 
second  trial  for  any  error  in  ruling  a  point  of  practice  of 
this  kind  at  Nisi  Prius. 

Humfrey  and  Mellor,  in  support  of  the  rule. — The  true 
test,  whether  the  defendant  or  plaintiff  were  entitled  to 
b^in,  is  afforded,  not  by  the  form,  but  by  the  substance  of 
the  pleas.  By  concluding  with  a  verification,  instead  of  to  the 
country,  the  defendant  has  attempted  so  to  cast  the  bUrden  of 
pi*oof  on  himself  as  to  get  the  reply ;  but  no  mode  of  pleading 
can  make  that  imniaterial  which  is  an  essential  part  of  the 
plaintiffs'  case.  In  Huckman  v.  Femie  (J),  a  similar  action  to 
the  present,  Alderson,  B.,  said,  that  the  real  criterion  is^ 
-whether  the  iiverment  in  that  declaration,  that  the  assui-ed 
did  lead  a  temperate  life,  is  necessary  to  make  the  declaration 
good.  Here  the  plaintiffs  could  not  recover  iii  tight  of  the 
assured,  unless  on  proof,  by  way  of  condition  precedent,  thit 
he  made  a  true  declaration  to  the  defendant  But  JtatvUns  v. 
Desborongh  (c)  expressly  applies.  There  the  action  Wad  on  a 
policy  of  life  insurance,  and  which  the  declaration  stated  to 
be  made  on  the  basis  of  a  declaration  of  the  pldtttifis^  whidh 
was  set  out,  stating,  inter  alia,  the  usual  particuliars  as  to  the 
habits,  &c,  of  the  assUred,  and  that  he  was  at  th6  time  in 


(a)  1  M.  &  Rob.  379.  (c)  2  M.  &  Rob.  70;  8  C.  &  P. 

lb)  3  M.  ft  W.  510.  321. 
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1846^  good  healthy  with  an  averment  that  the  said  declaration 
was  in  all  respects  true.  There  were  several  pleas  and 
issues  joined,  leaving  the  affirmative  on  tlie  defendant.  In 
particular,  the  second  plea  alleged  that  the  assured  *^wm 
at  the  time  of  making  the  policy  in  l^ad  health,"  and  ooih 
eluded,  as  in  this  case,  with  a  verification.  The  replicatioii 
was,  that  he  ^^was  in  good  health,  as  in  the  dedaratioii 
is  alleged,"  concluding  to  the  country.  Lord  Denman 
held  the  plaintiffs  entitled  to  begin,  on  the  ground  that 
they  Iiad  to  establish  that  which  is  the  veiy  condition  of  the 
insurance,  namely,  that  the  party  whose  life  was  insored 
was  in  good  health.  That  averment  required  to  be  proved, 
as  there  is  no  presumption  of  good  health,  and  the  plea 
merely  denied  the  declamtion.  In  lUdgtoaj/  v.  Ewbank  [a), 
in  an  action  on  a  charter-party,  the  issues  were,  **  that  the 
defendant  did  furnish  sufficient  cargo,"  and  '^  that  the  plain- 
tiff refused,  after  notice,  to  receive  the  cargo  offered,"  and 
the  plaintiff  was  held  entitled  to  begin.  The  plea  condoded 
to  the  country.  [Alderson,  B. — The  mere  condufflon  of 
the  plea  does  not  afford  the  required  test.  It  should  be  re- 
membered, that  if  no  evidence  was  given  for  the  plaintiffs 
the  defendant  would  be  entitled  to  the  verdict  without 
giving  any.]  The  reasons  given  in  the  judgment  of  the 
Court  of  Queen's  Bench,  in  Mercer  v.  JVhaIHb\  apply 
strongly  here.  See  also  Sowell  v.  Champion  (c),  Staoert 
V.  Curling  {d\  2  Marshall  on  Insurance,  775  ;  Coul  Kg. 
tit.  Pleader  (D.  1). 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  for  a  new 
trial  should  be  made  absolute.  The  policy  contained  a 
statement  or  declaration  by  the  assured,  that  certain  matters 
were  true,  and  the  validity  of  the  policy  depended  on  the 
truth  of  those  matters.     The  plaintiffs  averred,  in  the  count, 

(a)  2  M.  &  Rob.  217.  (c)  6  Ad.  &  E.  407. 

(b)  6  Q.  B.  458.  (d)  3  Bmg,  N.  C.  3«. 
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that  the  statement  or  declaration  made  by  the  assured  was  ,_f®^^ 
true.  I  think  that,  had  only  non-assumpsit  been  pleaded  in 
an  action  of  this  kind,  before  the  New  Rules,  the  plaintiffs 
must  have  given  some  evidence,  though  slight,  of  the  truth 
of  that  declaration  (a).  Now  the  object  of  the  New  Bides 
was,  to  give  specific  notice  of  that  which  it  is  intended  to 
rely  on  at  the  trial,  and  these  pleadings  are  subject  to  those 
rules.  The  plea,  in  substance,  negatives  one  of  the  state- 
ments made  in  the  declaration  contained  in  the  policy ;  so 
that  the  defendant  might  have  taken  issue  by  concluding  to 
the  country,  instead  of  negativing  it  and  concluding  with  a 
verification.  But  that  does  not  alter  the  substance  of  the 
plea ;  and  its  being  an  informal  traverse,  open  to  special  de- 
murrer, had  the  plaintiff  so  chosen  (b),  makes  no  substan- 
tial difference  as  to  the  right  to  begin.  The  plaintiffs  hav- 
ing alleged  in  their  count  a  statement  which  they  averred  to 
be  true,  and  which  was  in  substance  denied  to  be  so  by  the 
defendant,  it  appears  to  me  that  the  plaintiffs  were  bound 
to  give  some  evidence  of  the  truth  of  it.  Geach  v.  Ingall  (c) 
is  expressly  in  point  to  shew  that  the  plaintiffs  ought 
to  have  begun  with  that  evidence,  unless  the  fact  in 
this  case,  that  the  traverse  in  the  plea  concluded  with 
a  verification  or  an  averment,  and  not  to  the  country, 
makes  any  such  difference  as  to  cast  the  onus  of  proof  on 
the  defendant  instead  of  the  plaintiffs.  And,  after  the  best 
consideration  I  can  give  to  the  question,  it  appears  to  me 
that  no  such  difference  is  made.  For  whether  the  issue  is 
taken  on  a  simple  traverse  in  the  plea,  or  by  de  injuria  replied 
to  a  like  traverse  pleaded  with  a  verification,  the  substance 
is  the  same;  and  the  plaintiffs,  having  stated  in  their  count 
matter  of  which  they  are  bound  to  give  some  evidence,  and 
which  the  plea  does  not  admit,  have  a  right  to  begin.   The 


(a)  See  per  Lord  Ahinger,  3     M.  &  W.  96. 
M.  &  W.  510,  in  Huckman  r.         {h)  2  Saond.  190,  n.  (5). 
Femie;  and  Geach  v.  Ingally  14         (c)  14  M.  &  W.  95. 
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1846.  other  question  then  arises,  what  is  to  be  the  effect  of  that 
right  having  been  taken  from  the  plaintifla  by  the  learned 
judge  at  the  trial  ?  It  unhappily  still  remains  of  great  im- 
portance to  the  administration  of  justice  by  a  jury,  that 
the  right  to  begin  should  be  correctly  adjudicated  on;  ibr 
all  who  are  conyersant  with  those  trials  at  Nisi  Priu%  in 
which  the  address  of  counsel  may  materially  afieet  the  re- 
sult, well  know  that  the  issue  often  ultimately  depends  on 
the  decision  of  the  question,  which  party  has  a  right  to  be- 
gin. And  in  such  cases,  the  erroneous  ruling  of  a  judge  on 
that  subject  should  be  corrected  by  the  Court  in  bana 
The  increasing  intelligence  of  juries  may,  ere  long^  render 
motions  on  this  ground  needless ;  but  we  cannot  yet  affiim 
that  any  erroneous  impressions  created  in  their  minds  in 
the  course  of  a  cause  can  be  easily  set  right  by  the  sutnmiiig 
up  of  the  judge.  In  some  cases  the  right  to  b^in  mij 
properly  be  matter  for  the  judge's  discretion,  while  theie 
are  others  in  which  it  is  of  the  utmost  importance  that  the 
suitor,  who,  in  point  of  practice,  has  the  right  to  hegaii 
should  exercise  that  right  accordingly.  It  appears  to  m^ 
that,  in  this  case,  the  plaintiff  Were  entitled  to  b^in ;  but 
that,  by  miscarriage  at  Nisi  Prius,  they  were  deprived  of 
that  right ;  and  we  think  it  possible  that  their  case  may 
have  been  injuriously  or  materially  afiected  in  consequence. 
We  therefore  think  that  there  ought  to  be  a  new  trial,  in 
order  that  they  may  fully  exercise  that  right. 

Alderson,  B. — I  am  also  of  opinion,  on  the  whole,  that 
this  rule  should  be  made  absolute.  The  plaintiffs'  declsnh 
tion  avers  the  truth  of  a  statement  or  declaration  made  bf 
tlie  assiu*ed  to  the  insurance  office,  as  the  baus  of  the  con^ 
tract  with  them.  The  plea,  in  truth,  raises  an  issiie  which 
amounts  to  no  more  tlian  this : — Whereas  you,  the  plaintiffii 
have  alleged  that  the  whole  of  this  statement  or  declaration 
to  the  insurance  office  is  true,  admitting  tlie  greater  part 
of  it  to  be  true,  I,  the  defendfmt^  put  you  to  proTe  the 
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truth  of  that  part  of  it  in  which  the  assured  alleged  that  hd  1846. 
was  notj  at  the  time  this  assurance  was  effectcid^  afflicted 
with  rupture.  But  that  is  an  issiie^  the  first  assertion  of 
which  was  made  by  the  plaintiffs.  The  defendant  has  con- 
tradicted what  the  plaintiffs  affirmed^  and  the  real  issue  is^ 
whether  what  they  have  so  affirmed  is  true.  If  it  be  triie^ 
it  is  for  the  plaintiffs  to  prove  its  truth ;  to  that  the  only 
difficulty  in  the  case  has  arisen  from  the  manner  in  which 
the  defendant  has  pleaded,  by  concluding  with  a  veri- 
fication instead  of  to  the  country.  Thd  case  of  Gieach  v. 
Inffdll  would  have  been  exactly  in  point,  had  the  plea  con- 
cluded to  the  Country ;  and  I  do  not  think  that  the  mere 
form  of  the  issue  alters  the  matter,  as  thd  substance  of  the 
plea  remains  the  same.  Av^ling  myself  of  RawUm  v. 
Deshorough  as  an  authority  for  looking  not  to  thd  fortii 
but  the  substance  of  the  pleading,  in  determining  on  the 
right  to  begin,  I  think  that,  though  the  plea  concluded  with 
a  verification,  and  the  plaintiflb  took  issue  on  it  by  re^ilying 
de  injurid,  the  proof  of  the  issue  is  in  ti-uth  not  on  the  de- 
fendant, but  On  the  plaintiii^.  Then  the  plaihtiffs  Were 
entitled  to  begin  at  Nisi  Prius. 

But  with  respect  to  the  other  point,  whether  w^  ought 
to  grant  a  new  trial  on  the  ground  that  the  plsuntiffs  Werd 
prevented  from  beginnings  1  havd  had  tniich  doubt.  Tor 
though  I  agree  in  the  observations  of  the  Lotd  Chief  Baron 
as  to  the  adyahtage  derived  in  some  cases  from  beginnings 
it  appears  to  me  that  a  larger  amoUht  of  proof  has  in  this 
case  been  thrown  on  the  defendant  than  there  oUght  to  have 
been ;  for,  in  my  view  of  it,  all  he  was  botind  to  do  Was  to 
shew  it  to  be  doubtful  whether  the  plainti^'  Statement  to 
the  office  wad  true ;  whereas  the  jury  was  here  called  bn  to 
find  for  the  plaintiffs,  unless  the  defendant  shewed  the  de- 
claration to  be  untrue ;  thus  giving  the  plaintifis  a  greater 
advantage  tbail  it  appears  to  me  they  were  entitled  to; 
Yet  they  complain  of  the  course  taken  at  the  trial,  oil  the 
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1846.^  ground  that  that  advantageous  position  was  more  than 
counterbalanced  by  losing  the  advantage  of  being  heard  by 
their  counsel  at  the  beginning  and  the  end.  I  feel  mncli 
doubt  on  this  point;  for  if  juries  are  improvingy  the  inter- 
vening stage  of  transitus  in  that  improvement  is  the  most 
dangerous  of  all.  Whilst  they  were  completely  uninformed, 
they  would  be  guided  by  the  judge*s  opinion.  Howeter, 
on  the  whole^  I  think  the  rule  must  be  absolute. 

SoLFE,  B. — I  am  of  the  same  opinion,  though  I  concur 
in  it  with  extreme  reluctance ;  for  I  consider  it  a  sort  of 
scandal  to  the  administration  of  justice  that  the  question  of 
the  right  to  begin  at  Nisi  Prius  should  ever  be  made  per 
se  a  ground  for  granting  a  new  tiiaL  I  should  have 
thought  it  much  better  if  the  Courts  had  laid  down  some 
general  rule  that  the  discretion  of  the  judge  on  such  a 
point  should  be  conclusive;  for  if,  firom  the  one  party 
beginning  instead  of  the  other,  or  from  other  causes,  the  ver- 
dict was  unsatisfactory  to  the  judge,  and  afterwards  to  the 
Court,  a  new  trial  would  then  be  granted.  It  seems  to  me, 
that  if  the  evidence  is  satisfactory,  there  is  no  more  ground 
for  granting  a  new  trial  because  the  plaintiff  b^un  or  the 
defendant  begun,  than  because  the  cause  was  taken  late, 
when  every  one  was  tired,  or  for  many  other  like  reaaoDa 
But  that  is  merely  a  present  opinion  of  my  own ;  and  I 
must  say,  that,  where  the  proper  course  of  trial  has  not 
been  taken,  and  injustice  may  have  been  done  thereby,  the 
Court  is  bound  to  interfere.  Was  this,  then^  a  case  in 
which  the  plaintiffs  had  a  right  to  begin?  and  if  they  had 
that  right,  and  have  been  prevented  from  exercising  it, 
ought  this  Court  to  interfere  to  enforce  it  by  granting  a 
new  trial  ?  Though  I  at  first  doubted  whether  the  plain- 
tiffs were  entitled  to  begin,  the  argument  has  convinced  me 
that  they  were.  They  aver  in  their  declaration^  that  the 
statement  made  by  the  assured  to  the  office  was  true ;  and 
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the  policy  shews  that  the  truth  of  that  statement  was  a  1846. 
condition  precedent,  which  the  plaintiffs  were  bound  to 
aver  and  make  out  by  evidence,  before  they  could  be  enti- 
tled to  recover.  By  averring  that  that  statement  was  true, 
they  aver,  in  substance,  that  the  assured  had  not  been 
afilicted  with  spitting  of  blood,  rupture,  &c  Now  the  de- 
fendant's answer  is,  in  substance,  that  that  statement  was 
not  true,  for  that  he  had  had  rupture.  That,  I  apprehend, 
threw  the  right  or  onus  of  beginning  to  address  the  jury 
in  tlie  first  place  on  the  plaintiffs ;  and  if  so,  there  should 
be  a  new  trial ;  for  in  this  case,  the  contrary  course  which 
has  been  taken  may  very  probably  have  worked  some 
injustice  to  them. 

Platt,  B. — I  agree  that  there  ought  to  be  a  new  trial. 
I  am  not  adverse  to  applications  of  this  nature ;  for  I  think 
it  of  the  last  importance  that  the  discretion  of  a  judge,  as 
exercised  at  Nisi  Prius,  should  be  most  extensively  re- 
vised by  the  superior  wisdom  of  the  Court  from  which  the 
record  emanates;  and  that  any  misdirection  of  his,  by  which 
injustice  is  worked,  whether  by  placing  a  party  in  an  un- 
fortunate position  from  not  having  his  case  properly  dis- 
cussed before  the  jury,  or  in  any  other  matter,  should  be 
equally  subject  to  the  jurisdiction  of  that  Court.  Person- 
ally, I  feel  great  satisfaction  in  knowing  that  whatever  I 
may  do  at  Nisi  Prius  is  open  to  revision  elsewhere.  The 
basis  of  this  action  is  the  truth  of  the  statement  made  to 
the  office ;  accordingly,  the  plaintiffs  aver  that  statement 
to  have  been  true.  The  defendant,  in  substance,  nega- 
tives that  averment,  and  puts  the  plaintiffs  to  prove  it  to  be 
true ;  thus  making  it  the  substantial  question  in  the  cause 
whether  the  statement  w^hich  was  the  basis  of  the  con- 
tract  was  true.  Where  real  damages  are  sought  to  be  re- 
covered at  Nisi  Prius,  every  one  of  any  experience  knows 
what  the  effect  of  the  first  and  last  word  is;  so  that,  as  the 
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1846.        plaintiffs  were  entitled  to  b^^iuj  bi|t  did  nott  T  thiakil 
AsBBY       i^ew  trial  should  be  granted. 


r. 
Batb8« 


Bule  absolute  accordingly  {a\ 


(a)  See  Booth  y.  Jliilku^  po«t« 


Jun$  8.  BioGE  V.  BuBBiDOE  and  Others. 

InanaetUm  L^ASE.  The  declaration  stated,  that  the  plaintifF  wa 
Uted  prioeof  possessed  of  a  certain  dwelling-house,  situate  &c.,  and  was 
duStd  the  de-  ^^^^^^  ^f  causing  to  be  erected  therein  a  ceFtun  kitchen 
fendant  pleaded  range ;  that  the  defendants,  being  manufactureve  of  kitdien 
Court  of  a  sum  ranges,  were  employed  by  the  plaintiff  in  that  behalf  and 
Sift  ^oiun  ^ere  paid  by  him  in  that  behalf  the  sum  of  £48 ;  and 
ndtfactioii  of    ^|^  {^  became  and  was  the  duty  of  the  defendants  to  nn 

the  canie  of  '' 

Bcdoni-^Heid,  due  and  proper  skill  in  the  constructing  of  the  said  ruga 
ant  in  that  ac-'  Breach,  that  the  defendants  did  not  use  due  and  pn^ 

wrtoppcd^ere-  ^'^^^  ^^'  ^"^  ^^  *^®  Contrary,  constructed  a  kitchen  lange 
by  from  suing     which  was  insufficient  and  improper  for  the  purpose.  && 

the  plaintiffs  for  .     .  . 

negugenoe  in  Plea,  that  the  plaintiff  ought  not  to  be  admitted  to  allege 

of  the'diattel!''^  that  the  defendants  did  not  use  due  and  proper  skill  in  con- 
structing the  said  range,  &c. ;  because  they  say^  that»  after 
the  said  supposed  grievances  committed  by  the  defendant!^ 
as  in  the  declaration  mentioned,  the  now  defendants  com- 
menced an  action  against  the  now  pliuntiff  for  constructing 
the  said  range,  and  for  the  price  thereof,  and  dedaied 
agidnst  the  said  now  plaintiff  for  the  price  of  goods  sold  and 
delivered,  and  for  work  and  labour,  &c  &c. ;  that  the  now 
plaintiff  pleaded  in  the  said  action  payment  into  court  of 
the  sum  of  £42,  which  sum  the  now  defendants  took  oat 
of  court  in  full  satisfaction  of  the  damages  and  causes  <^ 
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action ;  that  the  causes  of  action  in  tl^e  wd  declaration  1846. 
were  in  respect  of  the  price  apd  value  of  the  same  kitchen 
range^  and  of  fixing  the  Bame>  whereof  the  plaintiff  bath 
now  complained  that  the  defendants  did  not  use  due  and 
proper  skill  in  constructing  the  same :  wherefore  they  pray 
judgment  if  the  plaintiff  ought  tp  be  admitted  to  9^j  that 
the  defendants  did  not  use  due  and  proper  skill  in  construct- 
ing the  said  range*  The  declaration  proceeded  to  allege 
special  damage. 

Special  ^emurrer^  assigning  for  caua^  that  the  fact  of 
the  now  plaintiff  haying  paid  money  into  courts  in  the  stud 
action  brought  by  the  now  defendants,  is  no  answer  to  the 
action  now  brought  by  the  plaintiff  for  want  of  reasonable 
care  in  making  and  erecting  the  said  range.  Joinder  in 
demurrer. 

Qeasby,  in  support  of  the  demurrer. — This  plea  is  an 
utter  misapplication  of  the  doctrine  of  estoppel.  How  can 
the  mere  fact  of  the  plaintiff's  having  paid  money  into 
court  in  a  former  action  for  the  price  of  this  article,  prer 
vent  him  from  bringing  an  action  for  special  damage,  for 
negligence  in  constructing  it?  The  plaintiff  could  not 
have  alleged  the  negligence  as  an  answer  to  that  action. 
— The  Court  then  called  upon 

CarringtoTiy  contra. — This  plea  is  properly  pleaded  by 
way  of  estoppel.  The  correct  rule  on  this  subject  is  laid 
down  in  Mondel  v.  Steele  (a),  and  Thornton  v.  Piace  (i). 
According  to  those  cases,  the  plaintiff  was  entitled  to  de- 
duct in  the  former  action  the  sum  which  it  would  have 
cost  to  put  the  range  right.  Fisher  v.  Samuda  (c)  appears 
to  be  an  authority  for  the  proposition,  that  where  an  actjon 
has  been  brought  for  the  value  of  goods  supplied  at  a  stipu- 
lated price,  and  the  buyer  does  not,  cither  in  bar  of  tffe 

(a)  8  M.  &  W.  858.        (h)  1  M.  &  Rob.  218.        (c)  1  Campb.  190. 

'9- 
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1846^  action  or  in  reduction  of  the  damages,  object  to  the  qnafity 
of  the  goods,  but  lets  the  seller  recover  a  verdict  for  the 
full  price  agreed  upon,  he  cannot  then  inaintain  a  cnw 
action  on  the  ground  of  the  goods  being  of  good  quali^, 
or  unfit  for  the  purpose  for  which  they  were  ordered. — He 
cited  also  Famsworth  v.  Garrard  (a). 

Pollock,  C.  B. — The  plaintiff  is  clearly  entitled  to  our 
judgment  Unices  the  plea  amounts  to  an  estoppel,  it  is 
admitted  that  it  affords  no  answer  to  the  action ;  and  it  ce^ 
tainly  is  no  estoppel. 

Alderson,  B. — I  am  of  the  same  opinion.  Formeifyi 
when  an  action  was  brought  for  the  price  of  work  agreed  to 
be  done  at  a  stipulated  rate,  the  defendant  was  not  allowed 
to  make  any  deduction  from  that  stipulated  price  in  reqpect 
of  the  plaintiff's  haying  ffdled  properly  to  perform  Ids  con- 
tract, but  was  driven  to  his  cross  action  for  the  breach  of  it 
In  this  respect  the  law  is  now  settled  otherwise  by  tlie 
case  of  Mondel  v.  Steele.  But  the  present  plaintiff  ms^ 
maintain  an  action  against  the  defendants  for  n^ligenoe  ia 
the  performance  of  the  work,  unless  his  defence  to  the  fiff^ 
mer  action,  for  the  price  of  the  goods,  had  been  to  shew 
that  tlic  work  and  goods  were  of  no  value  whatever  to  him. 
That  certainly  was  not  the  case  here. 

RoLFE,  B. — I  am  of  the  same  opinion.  It  does  not  tt 
all  appear  that  the  defence  of  the  present  plaintiff  to  the 
former  action,  for  the  price  of  these  goods>  included  the 
damage  sustained  by  him  for  the  improper  working  of  the 
range. 


(I 


pLATT,  B. — The  plaintiff  piud  into  court-,  as  defendaat 
in.  the  former  action,  the  price  of  the  work  and  labour  and 

(a)  1  Caropb.  88. 
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goods,  and  he  is  now  clearly  entitled  to  his  remedy  against  1846. 

the  then  plaintiffs  for  the  special  damage  which  he  has  sus-  Rioge 

tained  by  their  unskilful  erection  of  the  range.  Bubbidgk. 

Judgment  for  the  plaintiff. 


Tarte  v.  Darbt  and  Another.  June  11. 

ij  ASE  for  distraining  the  plaintiff's  goods  for  an  alleged  On  the  28th 
arrear  of  rent,  no  rent  being  due :  with  a  count  in  trover,  thfpiaintiff,   ' 
Plea,  not  guilty,  by  statute.  the  defendant, 

^  o        J>     J  ^        andM„entcred 

At  the  trial,  before  Tindal,  C.  J.,  at  the  last  Warwick  into  an  agree- 
Assizes,  it  appeared  that  one  Robert  Mountain  had  been  wl^',  after 
tenant,  first  to  a  Mr.  Maybury,  since  deceased,  and  after-  52!"^  tenant 
wards  to  the  defendants,  who  were  the  executors  of  May-  ^o  defendant  of 

,  a  house,  at  a 

bury,  of  a  messuage  and  premises  at  Westbromwich ;  and  rent  of  ^25  a 
that  on    the  28th  October,  1843,  the  following  written  J^dtoletit 
agreement  was  entered  into  between  the  defendants,  Moun-  J^^^^^^o  a* 
tain,  and  the  plaintiff: —  year,  from  24th 

A  i.t  ii/«^i  June,  1844,  at 

"  An  agreement  entered  mto  the  28th  day  of  October,  ^hich  time  de- 
1843,  between  Robert  Mountain,  of  Westbromwich,  of  [^exoneratT* 
the  first  part ;  Thomas  Darby  and  William  Darby  (the  de-  ?^-  ^^^  ^»» . 

'■  •'  "^   ^  tenancy  on  hii 

fendants),  both  of  Westbromwich  aforesaid,  of  the  second  paying  all  rent 
part;  and  James  Tarte  (the  plaintiff),  of  Birmingham,  pro-  and  to  accept  ' 
vision-dealer,  of  the  third  part.  Whereas  the  said  Robert  jjj^rol'thl?" 
Mountain  holds  and  rents  of  and  under  the  said  Thomas  p«riod  at  Uie 

laid  rent  of  ;^0 

Darby  and  William  Darby,  a  messuage  or  dwelling-house,  a  year ;  M. 

agreed  to  let 
and  plaintiff  to  take  the  house,  from  the  date  of  the  agreement  to  the  24th  Jur.e  then  next,  at 
the  rent  of  £20  a  year ;  and  M.  agreed  to  find  all  materials,  except  lath,  to  put  up  a  partition- 
wall,  &c.,  plaintiff  finding  lath  and  lahonr.  And  plaintiff  agreed  to  take  the  honse  of  defendant 
from  the  24th  Jnne  at  the  rent  of  £20  a  year,  and  to  give  or  take  six  months'  notice  to  quit  the 
premises ;  and  defendant  agreed  to  exonerate  M.  from  his  tenancy  on  the  said  24lh  June,  on 
hia  paying  np  all  rent  due  to  that  time.  Immediately  after  the  execution  of  this  agreement,  M. 
let  pUuntiff  into  possession  of  the  premises.  On  4th  March,  1844,  defendant  agreed  to  sell  the 
house  to  the  plaintiff,  hut  this  agreement  was  not  carried  into  effect:— 1/iW,  first, that  the  in- 
atmment  of  28th  October,  1843,  amounted  to  a  kate  of  the  premises  by  defendant  to  plaintiff 
from  24th  June,  1844  ;  secondly,  that  it  was  not  affected  by  the  Eubsequent  ogrcement  for  the 
sale  of  the  premises. 

VOL.  XV.  T  T  M.  W. 
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1846.        situate  at  Mares  Oreen,  in  Westbromwich,  with  the  out- 
Txm^      buildings  thereto,  at  the  rent  of  £25  per  year,  payable 


^'  quarterly ;  and  whereas  the  said  Bobert  Mountain  hath 

agreed  with  the  said  James  Tarte  to  under-let  the  sud 
house  and  premises  to  him  the  said  James  Tarte,  firom 
Monday  next,  at  and  under  the  rent  of  £20  per  year,  untO 
the  24th  day  of  June  next,  at  which  time  the  said  William 
and  Thomas  Darby  agree  to  exonerate  the  said  Bobert 
Mountain  from  his  tenancy,  on  his  paying  all  rent  up  io 
the  said  24th  day  of  June  next,  and  to  accept  the  Mid 
James  Tarte  as  tenant  from  that  periodj  at  the  said  rent  of 
£20  per  year,  payable  quarterly,  and  under  the  further 
provisions  hcreinafler  mentioned.  Now  therefore  the  nid 
Bobert  Mountain  agrees  to  let,  and  the  said  James  Tarte 
agrees  to  take,  the  said  premises  from  this  time  till  the 
24th  day  of  June  next,  at  the  rent  of  £20  per  year,  firee  of 
all  deductions,  the  siud  rent  to  be  payable  quarterly,  and 
such  rent  to  commence  from  Monday  next^  a  proportionate 
rental  paid  on  the  25th  day  of  December  next.  And  the 
said  Bobert  Mountain  agrees  to  find  all  materials^  excqit 
lath,  to  put  up  the  partition  wall,  and  make  good  the 
ceiling,  he  the  said  James  Tarte  finding  lath  and  labour. 
And  the  said  James  Tarte  agrees  to  take  of  the  said  Wil* 
liam  Darby  and  Thomas  Darby  the  said  messuage  and 
premises,  from  the  said  24th  day  of  June  next»  at  the 
yearly  rent  of  £20  per  year,  payable  quarterly,  free  of  til 
deductions,  and  to  give  or  take  six  months*  notice  pt- 
viously  to  giving  up  the  said  premises.  And  the  sud 
Thomas  and  William  Darby  agree  to  exonerate  the  slid 
Bobert  Mountain  from  his  tenancy  on  the  said  24th  day  of 
June  next,  on  his  paying  up  all  rent  due  to  that  time  after 
the  rate  of  £25  per  year.  As  witness  the  hands  of  the 
said  parties : 

^^  Bobert  Mountain,  x  his  marie 
William  Darby.  Thomas  DaibTi 
James  Tarte." 
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Immediately  ailer  the  execution  of  this  agreement  ^1846. 
Mountain  let  the  plaintiff  into  possession  of  the  premises. 
The  plaintiff  shortly  afterwards  applied  to  the  defendants 
for  the  purchase  of  them^  and  the  following  agreement  was 
entered  into  for  that  purpose ;  which  was  proved  to  have 
been  signed  on  the  4th  of  March^  1844: — 

"We,  the  undersigned,  executors  of  the  late  Mr.  Sil- 
yanus  Maybury,  agree  to  sell  to  Mr.  James  Tarte  the  pro- 
perty now  occupied  by  him,  situate  at  Mares  Gbeen,  in  the 
parish  of  Westbromwich,  in  the  county  of  Stafford,  for  the 
sum  of  £840.  The  aforesaid  executors  to  bear  the  expense 
of  the  title-deeds.  "  William  Darbt. 

Thomas  Dabby." 

It  appeared  on  the  trial,  that  the  testator  Maybury  was 
only  the  mortgagee  for  an  unexpired  term  of  1000  years ; 
ibr  which  term  only,  therefore,  the  defendants  had  power 
to  sell  the  premises.  On  the  6th  of  April,  1844,  they  gave 
the  plaintiff  notice  of  this.  The  pMntiff  refused  to  accept 
a  conveyance  of  the  term,  and  called  upon  the  defendants  to 
perform  their  contract  of  sale  by  conveying  the  property  to 
him  absolutely :  and  he  continued  in  possession  of  the  pre- 
mises imtil  December  1845  refusing  to  pay  any  rent.  On 
the  20th  of  December,  the  defendants  levied  a  distress  on 
the  premises  for  £20,  a  year's  rent  alleged  to  be  due  on 
the  24th  of  June  preceding.  It  appeared  that  Moun- 
tidn's  tenancy  had  been  regularly  determined  on  the  24th  of 
June,  1844,  by  a  notice  to  quit. 

Under  these  circumstances,  the  learned  Judge  was  of 
opinion  that  the  plaintiff,  from  Midsummer  1844,  was 
tenant  from  year  to  year  of  the  premises  to  the  defendants ; 
and  under  his  direction  the  defendants  had  a  verdict,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  for  20L  lOs. 

In  Easter  term,  Humfrey  obtained  a  rule  nisi  accord** 

ingly,  and  for  a  new  trial,  on  the  ground  of  misdirection ; 

against  which 

T  T  2 
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184C.  ^  IVhitehurst  now  shewed  cause. — The  ruling  of  the  leaned 

Chief  Justice  was  correct     The  instrament  of  the  28th  of 
October^  18435  was  not  merely  an  agreement  for  a  fatme 
lease,  but  an  actual  lease  to  the  pkdnlifiy  to  come  into  qw- 
ration  on  the  determination  of  Mountain's  tenancy,  on  the 
24th  of  June  following.     Until  that  period  he  was  either 
tenant  to  Mountain,  or  had  an  interesse  termini  in  the  pre- 
mises.    The  defendants  were  therefore  in  a  position  whicb 
entitled  them  to  distrain,  unless  that  right  was  affected  bjr 
the  subsequent  agreement  for  the  purchase  of  the  premiieB 
by  the  plaintiff.    This  rule  was  moved  on  the  authority  of 
the  case  of  Dunk  v.  Hunter  (a),  which,  no  doubt)  establidied 
the  principle  that  there  can  be  no  distress  unless  there  bet 
contract  for  an  actual  demise,  at  a  specific  rent.    The  ques- 
tions therefore  are,  first,  was  this  instrument  a  contnct 
for  an  actual  demise ;  and  secondly,  did  it  subsist  notwitli- 
standing  the  subsequent  agreement  to  sell  ?   The  piindpki 
applicable  to  the  first  of  these  questions  are  fully  stated  ii 
the  recent  case  of  Curling  v.  Mtlh  (6).      It  is  there  UJ 
down,  that  the  intention  of  the  parties  is  that  which  is  to  be 
looked  to ;  and  that,  where  there  is  an  instrument  wherdyf 
one  party  is  to  give  possession,  and  the  other  to  take  ili 
that  is  a  lease,  unless  it  can  be  clearly  collected  from  the 
instrument  itself,  that  it  is  merely  an  agreement  prepantoiy 
to  a  lease  to  be  afterwards  made.   Now  it  is  dear  from  die 
nature  and  terms  of  this  instrument,  that  it  was  intended 
finally  to  create  between  the  parties  the  rehition  of  landloid 
and  tenant.     It  is  obvious  that  this  is  so  as  between  Moun- 
tain and  the  plaintiff;  and  Mountain,  in  pursuance  of  tbe 
previous  agreement  made  with  him,  is  to  be  exonentel 
from  his  tenancy  on  the  24th  of  June  following.     And  tie 
plaintiff  agrees  immediately  to  do  work  upon  the  premieei^ 
which  he  certainly  would  not  do  without  the  security  of  • 
j)re8ent  demise.     The  amount  of  the  rent,  and  the  time  of 


fa)  6  B.  &  Aid.  322.  {h)  6  Man.  &  G.  182. 
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payment  of  it,  are  settled  by  the  instrument  itself.  It  was  ^  18^6> 
clearly  intended  by  all  parties  to  operate  as  a  present  de- 
mise, from  the  24th  of  June  then  next,  the  defendants  re- 
taining the  right  of  distress  in  case  of  non-payment  by 
Mountain  of  the  intermediate  rent,  but  the  commencement 
of  the  plaintiff's  tenancy  not  being  conditional  upon  that 
payment.  If,  as  is  plain,  it  is  a  lease  from  Mountain, 
why  should  any  further  instrument  be  necessary  from  the 
defendants  ?  It  is  clear  all  the  parties  had  the  same  in" 
tention. 

Secondly,  assuming  that  the  instrument  of  the  28th  of 
October,  1843,  amounted  to  a  lease,  it  was  not  affected  by 
the  subsequent  agreement  for  the  sale  of  the  premises.  The 
plaintiff  being  in  possession  of  the  premises  on  the  24th  of 
June,  he  then  became  possessed  of  the  term  to  all  intents  and 
purposes :  Bac.  Abr.  Leases,  (M.) ;  Shep.  Touch.  304.  How 
could  that  term,  which  had  previously  passed  out  of  the 
lessor,  be  put  an  end  to  by  the  sale  of  the  premises  ?  That 
agreement  was  not  intended  by  either  party  to  defeat  the 
term,  nor  was  it  in  their  contemplation  that  there  shoidd  be 
a  surrender  of  the  lease  in  case  the  sale  went  off.  Doe  d. 
Gray  v.  Stanion  (a)  is  precisely  in  point  as  to  this  part  of 
the  case.  It  will  be  said  on  the  other  side,  that  the  plaintiff, 
by  the  agreement  of  the  6th  of  March,  became  tenant  at 
will.  But  he  was  then  tenant  to  Mountain,  and  the  agree- 
ment clearly  could  not  put  an  end  to  that  term.  Then,  be- 
fore the  24th  of  June,  namely,  on  the  6th  of  April,  it  be- 
came known  to  both  parties,  that  the  defendants  had  not 
the  estate  they  were  supposed  to  have  contracted  to  sell. 
Was  the  tenancy  put  an  end  to  then  ?  Clearly  not ;  for 
the  term  had  vested  upon  entry.  [^Platty  B. — The  question 
is,  to  what  are  we  to  refer  the  entry  on  the  24th  of  June  ?] 
The  law  refers  it  to  the  previous  lease,  if  it  be  one.  If  the 
defendants  could  not  distrain,  neither  could  they  maintain 

(a)  1  M.  &  W.  701. 
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1846.        ^^^^  ^^^  occupation^  and  the  premises  would  be  wholly  un- 
productive :  Winterbottom  v.  Inffham{a). 

Hurnfreyy  contr&. — The  instrument  of  28th  OctobsTi 
18435  operated  onlj  as  an  agreement  for  a  future  kaae. 
The  defendants  agree  to  exonerate  Mountain  from  his  toi- 
ancj  only  on  the  condition  of  his  paying  the  rent  up  to  the 
24th  of  June,  which  shews  they  did  not  intend  it  is  t 
present  lease  to  the  plaintiff.  He  entered  as  tenant  to 
Mountain ;  then^  before  that  tenancy  determined,  came  Ae 
agreement  for  the  purchase,  which,  perhaps,  made  him  ten- 
ant at  will ;  but  at  no  time  was  he  in  as  tenant  firom  yesr  to 
year  to  the  defendants.  The  case  of  Doe  d.  Gray  t*  Ae 
nion  shews^  that  a  jmrty  who  enters  into  premises  undsr  tt 
agreement  for  the  purchase  of  them,  is  only  a  tenant  it 
will.  The  defendants  have  contracted  to  make  a  good 
title  to  the  premises  in  fee ;  they  cannot  now  take  id- 
vantage  of  their  own  default,  and  say  the  plaintiff  is  ool^ 
their  yearly  tenant.  [Polhck,  C.  B. — Doe  d.  Grog  ▼. 
Stanton  is  a  direct  authority  against  you  as  to  this  point] 
Then  the  remaining  question  is,  whether  this  instrument  ii 
an  actual  lease  or  not  \_PoUock,  C.  B. — If  it  is  a  lease  as  le- 
gards  Mountain,  which  it  is  clear  it  is,  can  anybody  ima^ 
that  it  is  not  a  lease  as  regards  the  defendants?] 

Per  Curiam  (6). — The  instrument  is  dearly  a  lease;  aoi 
if  so.  Doe  d.  Gray  v.  Stamon  is  a  direct  authority  that  ii 
was  not  avoided  by  the  subsequent  agreement  of  puithMei 

Rule  discharged. 
(a)  10  Jut.  4,  Q.  B.        (b)  Pollock,  C.  B.,  Roife,  B.,  and  PkU,  E 


i 
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Drake  v.  Pickford.  j^^^  10^ 

A  RULE  had  been  obtained,  callmg  upon  the  plamtiff  to  where  a  de- 
shew  cause  why  the  verdict  obtained  by  him  on  the  trial  of  S;°r*teJL^  to ' 
this  cause  should  not  be  set  aside,  on  the  ground  that  due  *?^«  ^^^^}  »<>.- 
notice  of  trial  had  not  been  given.     It  appeared  that,  on  necesgary,  it 
the  7th  of  April,  the  defendant  obtained  an  order  for  fur-  pMndsV^ew 
ther  time  to  plead,  on  the  terms  (amongst  others)  of  taking  of';X?ter^ 
short  notice  of  trial,  if  necessary.     On  the  17th  another  notice  than  the 
order  was  obtained  for  further  time  to  plead,  and  the  de-  And^mthe 
fcndant  not   having  pleaded  accordingly,  the  plaintiff  on  fng^ndertnch 
the  23rd  signed  judgment,  which  judgment,  on  the  28th,  ^^^'.^^^y 
was  set  aside  on  payment  of  costs.     On  the  1st  of  May  vered  a  repii- 
the  defendant  pleaded;   on  the   14th  a  replication  was  i4th"ofMay, 
delivered;  on  the  16th  the  plaintiff  served  a  demand  of  Tj^^'i^^''^^^ 
rejoinder;  on  the  19th  he  gave  notice  of  abandoning  his  doned, andde- 
replication,  and  delivered  a  fresh  replication,  with  a  similiter  if ith  the  simiii- 
added  thereto.     On  the  21st  an  order  was  obtained  by  the  J^e  2^8^01).'''' 
plaintiff  to  try  before  the  sheriff,  and  on  the  23rd  the  issue  tained  an  order 

...  .  .        ^o  try  before 

was  delivered,  with  notice  of  trial  for  the  28th ;  on  which  the  sheriff;  on 
day,  the  defendant  not  appearing,  the  cause  was  taken  as  an  ^ered  the  issue 
undefended  one,  and  the  plaintiff  obtained  a  verdict  wSforlTe''^ 

28th ;  and  on 
the  latter  day 

Chamock  now  shewed  cause  agidnst  the  above  rule. —  tried  the  cause 
The  order  of  the  7th  of  April,  whereby  the  defendant  was  ^a  obtained  a 
bound  to  take  short  notice  of  trial,  if  necessary,  was  never  Jf '^"f '*  J^.® 
vacated,  and  therefore  remained  in  force  on  the  23rd  of  wide  with 
May.     The  effect  of  it  was,  that  the  defendant  should  take  ground  that  the 
short  notice  of  trial,  if  necessary,  whenever  the  order  to  try  Sad"tii     * 


time  to 


should  be  obtmned.     lAlderson^  B. — That  part  of  the  order  K*^«  ^^  ?"**- 

.  -  ,  n^T  notice. 

was  all  wiped  away  by  your  judgment]  When  the  judg- 
ment was  set  aside,  the  parties  were  remitted  to  their  for- 
mer position,  and  the  plaintiff  was  to  give  such  notice 
whenever  the  cause  was  ripe  for  trial.  [Alderson,  B. — The 
defendant  is  to  take  short  notice  of  trial,  if  necessary .    How 
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coiild  it  be  necessary^  upon  a  plea  delivered  on  the  Ist  of 
May,  for  a  trial  on  the  28th  ?]  The  order  for  trial  was  not 
made  until  the  2 Ist.  ^Alderson,  B. — You  might  faa?e 
obtained  it  before.  You  are  to  make  out  the  neeessUy  of 
short  notice  of  trial.]  C/uzmock  dted  Lush's  Practioe,  p. 
398  ;  and  Dignam  v.  Ibbotaon  (a). 


Alderson,  B. — A  defendant  is  not  bounds  under  sudi 
an  order  as  this,  to  take  short  notice  of  trial,  if  the  phuntiff 
can  give  him  the  ordinary  notice ;  that  is^  unless  he  is  un- 
able to  give  it  using  reasonable  diligence.  Here  issue  was 
reaUy  joined  on  the  14th,  on  which  day  the  pluntiff  d^ 
vered  his  replication;  at  all  events,  the  parties  were  fully  it 
issue  on  the  19th,  and  the  plaintiff  might  on  the  20th  have 
given  the  ordinary  eight  days'  notice ;  or  if  he  was  reallj 
unable  to  do  that,  which  does  not  appear  to  have  been  the 
case,  he  might  have  obtained  the  order  to  try  before  tiie 
sheriff,  with  the  terms  that  the  defendant  should  take  short 
notice  of  trial.     The  rule  must  be  absolute,  and  with  costSi 


The  other  Barons  concurring. 


Rule  absolute,  with  costs. 


(a)  3  M.  &  W.  431. 


Junt  12. 

A  If  rit  of  dU- 
tringai  may 
isine  within  a 
reasonable  time 
after  the  expi- 
ration of  four 
months  from 
the  issuing  of 
the  writ  of 
summons. 


Peyton  and  Another  r.  Wood. 

XlUMFREY  had  obtained  a  rule,  calling  upon  the  plain- 
tiff to  shew  cause  why  the  writ  of  distringas  issued  in  this 
cause  should  not  be  set  aside,  on  the  ground  that  it  had 
issued  more  than  four  months  after  the  issuing  of  the  writ 
of  summons.  The  writ  of  summons  issued  3rd  NoTember, 
1845;  the  distringas  was  obtained  29th  April,  1846. 
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Bovill  shewed  cause. — It  is  obvious  that  a  writ  of  distrin-  1846. 
gas  may  issue  more  than  four  months  after  the  issuing  of 
the  writ  of  summons ;  for  the  plaintiff  has  the  whole  of  the 
last  day  of  the  four  months  in  which  to  serve  the  writ  of 
summons.  And  Norman  v.  Winter  (a),  Bromage  v.  Ray  (J), 
and  Pearce  v.  Swain  (c),  are  all  authorities  that  it  may. 

Ilumfrey^  contra. — Abbott  v.  Kelly  {d),  and  Lemon  v. 
Lemon  (e),  are  express  authorities,  that  a  distringas  issued 
afler  the  expiration  of  the  writ  of  summons  is  irregular. 
If,  indeed,  a  continuing  writ  of  summons  have  subsequently 
issued,  the  distringas  may  be  founded  upon  that  In  Nor- 
man V.  Winter  there  was  an  alias  and  pluries  writ  of  sum- 
mons ;  in  Pearce  v.  Swain  there  was  an  alias.  [Aldersonj  B. 
—But  the  distringas  was  founded  upon  the  original  writ  of 
summons.] 

Pollock,  C.  B. — The  cases  relied  on  by  Mr.  Humfrey 
are  overruled  by  Norman  v.  Winter^  or  at  all  events  by 
Pearce  v.  Swain.  ^Vlicn  the  four  months  have  elapsed,  it 
becomes  a  question  for  the  discretion  of  the  Court,  whether 
the  distringas  has  issued  within  a  reasonable  time  afterwards. 

Alderson,  B. — It  is  impossible  to  get  over  the  fact,  that 
the  writ  of  summons  may  be  served  on  the  last  day  of  the 
four  months. 

RoLFE,  B. — The  third  section  of  the  Uniformity  of  Pro- 
cess Act  is  entirely  silent  as  to  the  time  within  which  a 
distringas  may  issue. 

Eulc  discharged,  with  costs. 

(a)  6  Bing.  N.  C.  278.  (d)  3  Bing.  N.  C.  478. 

(b)  9  Dowl.  P.  C.  559.  {e)  2  Scott,  506. 

(c)  7  M.  &  W.  543. 
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The  attorney     A  RULE  had  been  obtwned,  calllDff  upon  Mr.  R  F. 

for  a  defendant  "^       '' 


•^"^^^-  Thompson  v.  Oobdon. 

A 

in  a  cause  in  Long,  on  attorney^  (but  not  of  this  Court),  to  shew  canw 

signed  an  un-  why  he  shouId  not  pay  over  to  the  plaintiflf^  pursuant  to  his 

whereb"^'*  undertaking,  the  sum  of  69L  10*.  6d.y  being  the  amount  of 

consideration  the  debt  and  costs  in  this  action.     The  pliuntiff  sued  the 

oftheplaintiflTs    ,«,.•.     ^  .  ^      --,,   - 

agreeing  to  defendant  in  this  Court,  on  a  promissory  note  for  634  os.; 

tSn  wf  the*^"  *^^  ^°  ^^^  proposal  of  Mr.  Long,  who  was  the  attorney  for 

judgment,  he  the  defendant,  the  plaintiff  accepted  a  judge's  order  for  psy- 

make  an  ar-  ment  by  the  defendant  of  the  debt  and  costs,  amounting  to 

hirefrwpectbg  69/.  10*.  6(i,  upou  which  Order  final  judgment  was  signed 

the  End  ""^  in  May,  1845.     Mr.  Long  then  sent  to  the  plaintiff  the 

costs,  prior  to  followinff  letter : — 

the  defendant's  ° 

being  dis-  *^  Sir, 

charged  from  YourSclf  V.  Gordou. 

prison  on  other  ▼.,./.  .  •• 

detainers ;  or,  ^^  In  consideration  of  your  agreemg  to  suspend  execution 

the  plaintiff's  upon  this  judgment,  I  hereby  undertake  to  make  an  arrange- 

?he  ternw^offei^  ment  with  you  respecting  the  payment  of  the  debt  and  costs 

ed,  to  inform  prior  to  Mr.  Gordou  being  discharged  from  prison  under 

him  in  sufficient  .  ,       .  ^ 

time  of  the  de-  ois  present  detainers ;  or,  m  the  event  ot  your  not  agreeing 
tended  dis-**  ^  ^^  terms  offered  by  me,  to  inform  you  in  sufficient  time 
charge,  so  that    Qf  jyjr.  Gordon's  intended  discharge,  so  that  you  may  not 

the  plaintiff  ^  *^  ^  .  . 

might  not  be      bc  deprived  of  your  power  of  lodging  a  detainer  agiunst 

deprived  of  his     .  .       .      , ,  .  .  ^»  ,  .  x«  ^i  • 

power  of  lodg.    him  in  this  action.     Your  reply,  approvmg  ot  thiB  arrange- 

L^i'„.fhtT-  °»«°t»  wUl  oblige. 

Ueid,  that  this  "  I  am.  Sir,  yours  truly, 

as  the  Court 

could  enforce         The  plaintiff  sent  a  reply,  signifying  his  assent  to  tha 

snmmarilj,  in*  ^x.'o»/o 

asmach  as  they  proposal,  and  accordingly  forbore  to  charge  the  defendant 
sure  the^dMw."  ^^  execution,  who  was  discharged  from  prison  a  few  months 
b^th****^^  afterwards.  Mr.  Long,  however,  made  no  arrangement  or 
performance  of  offer  of  arrangement  with  the  plaintiff  for  payment  of  the 

Sembltt  the  Court  has  power  to  enforce  the  performance  by  an  attorney  of  an  ondertakiof 
given  by  him  as  attorney  in  a  cause  in  this  Court,  though  he  be  not  an  attorney  on  Uie  rolled 
this  Court. 
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debt  and  costs,  nor  was  the  plaintiff  apprised  of  the  defend-         1846. 

ant's  discharge  until  January,  1846.  -^^     "^^^ 

*=*  ^^  Thompson 


Petersdarff  shewed  cause. — First,  Mr.  Long  not  being  an 
attorney  of  this  Court,  the  undertaking  cannot  be  enforced 
against  him  here.  In  S/iarp  v.  Hawker  (a),  the  Court  of 
Common  Fleas  refused  to  interfere  to  compel  an  attorney 
to  pay  over  money  which  he  had  received  as  attorney  in  an 
action  brought  in  that  Court,  as  he  was  not  an  attorney  in 
the  Common  Pleas.  [^Aldersouy  B. — He  has  signed  an 
undertaking  as  attorney  in  the  cause  in  this  Court.  Has  he 
not  thereby  given  us  jurisdiction  ?  We  cannot  allow  liim 
to  practise  in  this  Court  without  authority,  and  then  throw 
off  his  responsibility.]  Secondly,  here  is  no  engagement 
to  pay  over  money,  but  merely  to  make  an  arrangement,  or 
furnish  information.  The  Court  has  no  means  of  measuring 
the  damages  sustained  by  the  non-performance  of  it. 

T,  Janesy  control. — The  Court  will  interfere  to  compel 
the  attorney  substantially  to  perfonn  his  undertaking,  by 
paying  over  the  debt  and  costs,  which  have  been  lost  alto- 
gether by  his  non-performance  of  it. 

Per  Curiam. — This  is  merely  an  engagement,  either  to 
offer  some  terms  of  settlement,  or,  if  the  plaintiff  does  not 
agree  to  them,  to  give  him  information  when  the  party  is 
about  to  be  discharged  from  prison:  it  is  not  an  engage- 
ment to  pay.  It  is  clearly  the  subject  of  an  action  only ; 
the  Court  have  no  means  of  ascertaining  what  is  the  amount 
of  damage  received  by  the  plaintiff.  He  may  bring  his 
action,  and  then  the  jury  will  say  how  much  the  custody  of 
the  debtor  was  worth, — perhaps  it  was  the  whole  debt, 
perhaps  nothing. 

Rule  discharged,  without  costs, 
(o)  3  Bing.  N.  C.  C6. 


V. 

GO&OON. 
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ji^  12.  Ex  parte  Foulkes. 

Under  tbe  8  &  JjUSH  had  obtained  a  writ  of  habeas  corpus,  to  bring  up 
■  T^  ^'rt^^'  *^^  ^^y  ^^  Thomas  Foulkes,  a  prisoner  in  the  custody  of 
may  be  impri-    the  keeper  of  the  debtors'  prison  in  the  county  of  Surrqr,  in 

soiieQ  for  non* 

payment  of  a  Order  to  his  being  discharged,  on  the  ground  of  the  inya- 
ceeding  ^20,  Hditj  of  the  order  of  committal  It  appearred  that  he 
?JJ?^° •  had  been  confined,  since  the  8th  of  June,  in Horsemoi^er- 
tboogh  the  lane  Gaol,  which  is  the  only  common  debtors'  prison  for 
originaiiT  ex-  the  county  of  Surrey,  under  a  warrant  or  order  of  oom- 
**A^i^nt  of  "^^^^1  froD^  Ae  Palace  Court  at  Westminster,  of  which  the 

oommitment        followin£^  IS  a  CODV  : — 
under  that  act,  ^  *  "^ 

by  the  judge  of      «  Jn  the  Court  of  her  Majesty's  Palace  at  Westminster, 

the  Palace  .    /.    .  /.         i 

Court,  ordered  an  mfenor  court  for  the  recovery  of  debts.     At  a  court 

ant  ahouirU'  ^^^^  *^6  20th  day  of  February,  a.d.  1846,  at  the  Conrt 

^eur^ol^^  House,  Westminster,  within  the  jurisdiction  of  the  Court 

twenty  days  to  Whereas  Thomas  Foulkes,  at  the  time  of  the  application 

the  common         t»  t  •  i  i  a. 

gaol  wherein  for  and  granting  the  summons  hereafter  mentioned,  was, 

•iTd''^  rat  and  ^^^  "^^  ^®*  indebted  to  James  Hollick  Davis  in  the  sum  of 

in  execution  of  41  10*.,  and  no  more,  besides  costs  of  the  suit,  amounting 

court!  of  jus.  to  5/.  6s.y  by  virtue  of  a  judgment  obtained  in  her  Majes- 

^ned  i^  the  ^7 '^  Court  of  Exchequer  of  Pleas  at  Westminster,  on  the 

county  of  Sur.  gth  day  of  November,  a.d.  1845.     And  whereas  the  said 

rey  i  sna  was 

directed  to  H.  Jamcs  Hollick  Davis  did,  on  the  14th  day  of  February  in 

of  the  said  this  present  year,  obtain  a  summons  from  this  Courts  in  the 

Se  kcMer  of  ^^"^  prescribed  by  an  act  for  the  better  securing  the  pty- 

the  debtors'  ment  of  small  debts,  passed  in  the  session  of  Parliament 

prison  above  ... 

mentioned,  for  held  in  the  eighth  and  ninth  years  of  the  reign  of  her  present 
Sur^Tand  Majesty,  and  upon  an  application  by  him  in  writing  acoord- 
the  defendant^  jj^g  ^^  ^.j^^  f^j.^^  given  by  the  said  act ;  and  the  said  Thomas 
under  it  in  Foulkes,  at  the  time  of  granting  such  summons,  resided 
lane  Gaol,         and  was,  and  now  resides  and  is  within  the  jurisdiction  of 

being  the  only 

debtors'  prison  for  the  county  of  Surrey. 

Heldf  Arst,  that  the  warrant  was  properly  directed  to  and  executed  by  H.  H.,  notwithstaad- 
ing  s.  13  of  the  act,  saving  the  right  of  the  high  bailiff  of  Westminster  to  tbe  ezecutioo  of  pro- 
cess ;  secondly,  that  the  twenty  days'  imprisonment  began  to  run  from  tbe  time  of  tbe  defeod- 
ant's  being  actually  lodged  in  prison  under  the  warrant ;  and  thirdly,  that  the  place  of  impri* 
tonment  was  sufficiently  designated  in  the  warrant. 


FoULKBt. 
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the  Court;  by  which  summons  the  said  Thomas  Foulkes  1846. 
was  required  to  appear  before  this  Court  at  the  Court  Ez  parte 
House  aforesaid  this  day.  And  whereas  the  said  Thomas 
Foulkes  hath  been  duly  served  with  the  said  summons 
within  the  jurisdiction  of  this  Court,  but  he  hath  not  at- 
tended as  required  by  the  said  summons,  and  hath  not 
alleged  a  suflScient  excuse  for  not  attending.  Now  I  do 
therefore  order,  that  the  said  Thomas  Foulkes  shall  be  com- 
mitted for  the  term  of  twenty  days  to  the  common  gaol, 
wherein  debtors  under  judgment  and  in  execution  of  the 
superior  courts  of  justice  may  be  confined  within  the 
county  of  Surrey,  in  which  the  said  Thomas  Foulkes  is 
now  residing. 

"  William  Corrie,  barrister-at-law  and  judge  of 
the  said  Court,  from  the  time  the  said  sum- 
mons was  applied  for  to  the  present  time. 

"  To  Henry  Henrick,  an  officer  of  the  said  court,  and  to 
the  Keeper  of  the  Debtors'  Prison  (above  mentioned)  for 
the  county  of  Surrey." 

Ltish  now  moved  that  the  prisoner  be  discharged  out  of 
custody. — First,  the  warrant  is  bad  for  omitting  to  state 
that  the  defendant  is  indebted  in  respect  of  a  debt  which 
originally  did  not  exceed  £20.  The  stat.  7  &  8  Vict. 
c.  96,  s.  57,  took  away  the  right  of  arrest  on  final  process 
in  cases  where  "the  sum  recovered  by  the  action"  did 
not  exceed  £20;  and  when  the  stat.  8  &  9  Vict.  c.  127, 
8.  1,  gave  the  power  of  commitment  in  cases  where  "  any 
person  is,  or  shall  be,  indebted  to  any  other  in  a  sum  not 
exceeding  £20,  besides  costs  of  suit,  by  force  of  any  judg- 
ment  obtained,  or  of  any  order  for  the  payment  thereof,  or 
of  any  costs  in  any  court,"  it  must  be  considered  to 
have  conferred  the  power  in  the  same  cases  only  from  which 
the  former  statute  had  taken  away  the  right  of  arrest, 
namely,  cases  where  the  judgment  debt  originally  did  not 
exceed  £20.  The  two  statutes  are  in  pari  materia.  Here, 
however,  it  is  quite  consistent  with  the* language  of  the 
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1846.  warrant  of  commitment  that  the  sum  of  4/.  IQ«.  mentioiifid 
El  parte  ^^  ^^  ^^7  ^^^^  ^^^^  ^^^  balance  of  a  larger  sum  of  £100. 
FouLKit.  Where  the  debt  due  by  force  of  the  jadgment  anffmHij 
exceeded  £20,  the  party  is  still  liable  to  be  taken  cm  a  cb. 
sa.  issuing  out  of  the  superior  courts ;  he  ought  not,  there- 
fore^ in  such  case  to  be  liable  to  oonunitment  in  ezecotion 
under  this  act  by  an  inferior  coiurL 

Secondly^  under  the  13  th  section  of  the  8  &  9  Viet, 
c.  127^  the  execution  of  this  process  belonged  to  the  high 
bdliff  of  Westminster,  and  the  judge  of  the  Palace  Court 
had  no  authority  to  delegate  it  to  one  of  his  own  officers. 
That  section  expressly  enacts,  that,  "  until  Parliament  shall 
otherwise  direct,  the  execution  of  all  process  iasuing  out 
of  any  of  the  last-mentioned  courts,  [i . «.,  inter  alia,  in- 
ferior courts  of  record  for  the  recovery  of  debts],  the  juris- 
diction of  which  shall  include  the  city  and  liberty  of  West- 
minster, or  any  part  thereof,  shall  belong  to  the  high  bailifis 
of  Westminster." 

Thirdly,  the  warrant  is  bad  for  not  specifying  distinctly 
the  gaol  in  which  the  party  was  to  be  imprisoned,  and  not 
being  directed  to  the  keeper  of  that  gaoL  It  only  directs 
that  the  party  shall  be  committed  for  twenty  days  *'  to  the 
common  gaol  wherein  debtors  under  judgment  and  in  exe- 
cution of  the  superior  courts  of  justice  may  be  confined 
within  the  county  of  Surrey,*^  and  the  direction  is  merely 
"  to  the  keeper  of  the  debtors'  prison  (above  mentioned)  fcr 
the  county  of  Surrey."  This  is  altogether  uncertain  and 
informal.  [Per  Curiam. — It  appears  that  Horsemonger- 
lane  gaol  is  the  only  debtors'  prison  in  the  county  of 
Surrey.] 

Fourthly,  the  warrant  does  not  state  from  what  day  the 
twenty  days'  imprisonment  is  to  be  computed.  It  is  dated 
on  the  20th  of  February  last,  and  the  party  is  still  (on  the 
12th  of  June)  a  prisoner  under  it.  [Alderson^  B.— Surdy 
the  imprisonment  is  to  be  computed  from  the  day  when  the 
party  is  lodged  in  gaol  under  the  warrant.]  That  ou^  to 
be  expressed  in  the  commitment. 
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Fifthly^  the  warrant  ought  to  have  stated,  in  accordance         1846. 
¥rith  the  third  section  of  the  act,  that  the  defendant  was  to       ex  parte 
be  imprisoned  for  the  term  therein  mentioned,  or  until  he      FouLSBg. 
should  be  duly  discharged  by  order  of  the  Court.     In  its 
present  form,  it  would  seem  to  authorize  his  detention  for 
the  whole  twenty  days,  though  he  may  have  paid  the  debt 
and  costs  the  day  ailer  his  committal  (a). 

Pollock,  C.  B. — I  am  of  opinion  that  the  prisoner  is 
not  entitled  to  his  discharge  on  any  of  the  grounds  which 
have  been  stated.  With  respect  to  the  first  and  principal 
point  in  this  case,  I  am  of  opinion  that  the  8  &  9  Vict, 
c.  127,  s.  1,  was  intended  to  apply  to  all  judgment  debts  not 
exceeding  the  sum  of  £20,  whether  the  debt  originally  ex- 
ceeded that  amount  or  not.  That  is  the  obvious  gram-* 
matical  construction  of  the  words  of  the  act  of  Parliament, 
and  I  see  no  reason  for  limiting  their  effect.  Then  as  to 
the  argument  that  the  execution  of  the  warrant  belongs  to 
the  high  bailiff,  the  2nd  section  of  the  act  enacts,  that 
'^  every  bailiff  or  messenger  to  whom  any  such  order  shall  be 
issued,  or  who  shall  be  acting  as  an  officer  of  the  high  bailiff  of 
Westminster  or  of  South  wark,  in  the  execution  of  any  such 
order  to  such  high  bailiff,  shall  be  thereupon  empowered  to 
take  the  body  of  the  person  against  whom  such  order  shall 
be  made,  and  all  constables  and  other  peace  officers  within 
their  several  jurisdictions  shall  aid  in  the  execution  of  every 
such  order."  Then  comes  the  13th  section,  the  object  of 
which  was  to  preserve  the  privileges  of  the  high  bailiff; 
but,  reading  that  section  together  with  the  second,  it  is 
clear  that  it  was  not  intended  to  prevent  other  officers  of 
the  courts,  to  whom  the  process  might  be  directed,  from 
executing  it  within  the  city  and  liberty  of  Westminster. 

Aldebson,  B. — I  entertain  no  doubt  that  a  party  may 

(a)  The  learned  counsel  also     but  the  Court  amended  the  re- 
took some  formal  objections  to     tarn  inttanter. 
the  return  to  the  habeas  corpus. 


616  CASES  IN   THE   EXCHEQUER, 


184(».  lawfully  be  committed  and  detwied  in  custody,  under  tlus 
'  "  act,  for  a  judgment  debt  not  exceeding  £20,  although  the 
FouLKiH.  sum  due  upon  the  judgment  may  originally  have  exceeded 
that  amount.  This  appears  to  me  to  be  plain  from  the  words 
of  the  first  section,  which  authorizes  the  imprisonment  of  any 
person  who  "  shall  be  indebted  in  a  sum  not  exceeding  £20, 
besides  costs  of  suit,  by  force  of  any  judgment  obtained," 
&c.  Here  the  party  is  committed  for  non-payment  of  a  debt 
not  exceeding  £20,  that  is  to  say,  4L  lOs.,  due  from  him 
by  virtue  of  a  judgment  obtained  in  this  Court.  And  this 
construction  leads  to  no  absurdity.  The  intention  of  the 
legislature  was  to  give  a  limited  ca.  sa.,  in  all  cases  where 
the  amount  of  the  judgment-debt  did  not  exceed  £20.  The 
next  question  is,  whether  the  process  has  been  executed  by 
the  proper  officer.  I  am  of  opinion  that,  under  the  second 
section,  the  process  was  properly  executed  by  the  ofiicer  of 
the  Court  who  is  specified  in  it,  and  to  whom  it  is  directed 
by  name.  The  object  of  the  13th  section  was  merely  to 
preserve  the  privileges  of  the  high  bailiffs  of  Westminster 
and  Southwark,  but  not  to  give  to  them  the  exclusive  right 
to  the  execution  of  process  within  those  jurisdictions.  Then 
with  respect  to  the  place  of  the  imprisonment,  the  defend- 
ant is  committed  to  the  common  gaol  for  debtors  in  the 
county  of  Surrey,  and  it  appears  that  there  is  but  one 
common  gaol  for  debtors  in  that  county,  namely^  that  in 
which  the  prisoner  has  been  confined.  And  as  to  the 
duration  of  the  imprisonment,  I  think  it  is  clear  that  it 
begins  to  run  from  the  day  on  which  the  prisoner  was 
actually  lodged  in  the  gaol,  namely,  the  8th  of  June;  he 
will,  therefore,  be  entitled  to  his  discharge  on  the  28th. 

RoLFE,  B. — I  am  of  the  same  opinion.  With  respect 
to  the  objection,  that  it  ought  to  have  been  stated  in  the 
waiTant  irom  what  day  the  imprisonment  was  to  b^in,  I 
think  the  act  of  Parliament  sufficiently  expresses  that  it  is 
to  date  from  the  time  of  the  debtor  being  lodged  in  gaoL 
It  would  be  impossible  to  fix  a  date  in  all  cases,  because  it 
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could  not  be  known  beforehand  how  long  it  might  be  before  vJ^^^L/ 
the  party  was  apprehended.  Then  with  respect  to  the  Ex  parte 
amount  of  the  debt,  the  words  of  the  first  section  are  clear 
and  express.  It  begins  by  reciting,  '^  that  it  is  expedient 
and  just  to  ^ve  creditors  a  further  remedy  for  the  recovery 
of  debts  due  to  them ;"  and  then  it  gives  the  power  of  im- 
prisonment in  the  case  of  any  person  who  shall  be  indebted 
in  a  sum  not  exceeding  £20,  besides  costs  of  suit,  by  force 
of  any  judgment.  Those  words  are  very  clear,  and  authorize 
ihe  imprisonment  of  the  defendant,  for  he  was  indebted  in 
a  sum  under  £20  by  force  of  a  judgment. 

Platt,  B.— I  own  I  was  at  first  a  good  deal  struck  by 
the  argument  drawn  from  a  comparison  of  the  enactments 
of  the  7  &  8  Vict  c.  96,  s.  57,  and  the  8  &  9  Vict.  c.  127, 
&  1 ;  but  I  am  now  satisfied  that  the  argument  is  not  sus- 
tainable, and  that  if  the  legislature  had  had  the  limited 
object  contended  for  by  Mr.  Ltuh,  they  would  have  used 
the  words  of  the  former  act,  and  given  the  power  of  com- 
mitment only  where  the  sum  recovered  in  the  action  did  not 

exceed  the  sum  of  £20. 

Prisoner  remanded. 


The  Dean  and  Chapter  of  Ely  v.  Cash.  j^ne  12. 

X  HE  following  case  was  sent  by  the  Lord  Chancellor  for  The  Limitatioii 
the  opinion  of  this  Court  y^  4*^  27 

King  Henry  the  Eighth,  by  letters  patent,  dated  &c.,  ^  enacu. 
granted  to  the  Dean  and  Chapter  of  Ely,  and  their  suces-  shall  bring  an 
sors,  the  manor,  rectory,  and  parsonage  of  Lakenheath,  in  ^oYer  any  limd 
the  county  of  SuiFolk,  and  all  tithes,  oblations,  &c,,  there-  J^JJ^'J^^^^ 

titkln)  bat 
within  twenty  yean  next  after  the  right  to  bring  such  action  has  accrued  to  him,  or  some  per- 
son through  whom  he  claims : — Heldf  that  this  statute  does  not  operate  to  preTent  the  tithe- 
owner  from  recoTcring  tithes  at  ehatteU  from  the  occupier,  although  none  had  been  set  out  for 
twenty  years ;  but  that  it  is  confined  to  cases  where  there  are  two  parties,  each  claiming  an 
•dTerse  ettaie  in  the  tithes. 

VOL.  XV.  U  U  M.  W. 


618  CASES   IN  THB  EZCHEQUEB, 

1840.  unto  belonging;  by  virtue  whereof  the  said  Dean  and 
Dean  &  Chapter  Chapter  have  ever  since  been^  and  still  are,  adised  in  fee  of 
of  B^Y  the  said  rectory^  &c.  Within  the  pariah  of  LakenhcaA 
Cash.  there  is  a  large  tract  of  land,  caUed  Liakenheath  FeSi 
which  was  formerly  unindoeed  and  commoiu  In  the  re^ 
of  Charles  the  First,  an  act  of  Parliament  was  passed,  under 
which  Lakenheath  Fen  was  partially  drained^  inclosed,  and 
allotted.  In  the  8  G^o.  3,  an  act  of  Parliament  was  paoed 
for  draining  lands  in  Lakenheath,  under  which  the  draiiagi 
of  Lakenheath  Fen  was  improved,  by  means  whereof  dK 
fen,  which  had  previously  titheable  things  of  very  inoon- 
siderable  value,  was  brought  into  a  state  of  cultivation,  and 
about  fifty  years  ago  produced  titheable  matters  of  con- 
siderable value,  the  tithes  of  which  were  rectorial  tithe& 
The  defendant,  from  December  1837,  to  June  1841,  oocn- 
pied  land  in  Lakenheath  Fen,  and  yearly  took  therefioo 
titheable  produce,  the  tithes  whereof  were  rectoiial  and 
praedial,  without  setting  out  or  paying  the  tithes  of  the  and 
titheable  matters.  In  January,  1840,  tiie  Dean  and  Chiller 
instituted  a  suit  in  Chancery  against  tiie  defendant,  to  n- 
cover  the  value  of  the  said  tithes.  The  right  and  titk  of 
the  Dean  and  Chapter  of  Ely  to  the  tithes  of  Trfjkfnhffttf* 
Fen  did  not  first  accrue  to  them  within  twenty  years  next 
before  the  said  suit ;  the  said  Dean  and  Chapter  were  not 
in  possession  or  receipt  of  the  profits  of  such  tithes  at  any 
time  within  twenty  years  next  before  the  said  suit;  nor 
was  any  acknowledgment  of  their  titie  to  the  tithes  giveo 
to  them,  or  their  agent,  in  writing,  signed  by  the  said  de- 
fendant, or  by  any  other  person  in  possession  or  Ttoi^ 
of  the  profits  of  the  said  tithes,  at  any  time  within  twentj 
years  next  before  the  said  suit.  In  opposition  to  the  daim 
of  the  Dean  and  Chapter,  the  defendant  relied  upon  and 
pleaded  the  3  &  4  Will.  4,  c.  27,  an  act  for  the  limitadoo 
of  actions  relating  to  real  property,  and  averred^  thai  tk 
right  of  the  Dean  and  Chapter  to  bring  an  action  or  8int 
to  recover  the  said  tithes,  if  any,  did  not  first  accrue  to 
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ihem,  or  to  any  person  through  whom  they  claim,  within         1846. 
twenty  years  next  before  the  said  suit;  and  that  neither  Dctn& Chapter 
they,  nor  any  persons  through  whom  they  daim,  had,  in        <>'  ^^^ 
respect  of  the  estate  or  interest  therein  claimed  by  them,        C/lbb. 
been  in  possession  or  receipt  of  the  profits  of  the  said  tithes 
within  twenty  years  next  before  the  said  suit ;  and  that  no 
acknowledgment  of  their  title  to  the  said  tithes  had  been 
given  to  them,  or  their  agents,  in  writing,  signed  by  the 
defendant,  or  by  any  other  person  in  possession,  or  in  re- 
ceipt of  the  profits  of  the  said  tithes,  within  twenty  years 
next  before  the  said  suit.    For  the  purposes  of  this  case, 
it  is  to  be  assumed  that,  but  for  the  provisions  of  the  act  of 
the  3  &  4  Will.  4,  c.  27,  the  Dean  and  Chapter  of  Ely,  as 
rectors  of  the  rectory  and  parish  of  Lakenheath  aforesaid, 
were  entitled  to  the  tithes  of  all  the  several  titheable  mat- 
ters and  things  which  have  been  taken  by  the  defendant  as 
aforesaid. 

The  said  plea  having  come  on  for  argument  before  the 
Master  of  the  Rolls,  his  Lordship  allowed  the  same ;  and  the 
plaintifi*  having  appealed  from  his  decision  to  the  Lord 
Chancellor,  the  latter  directed  that  a  case  should  be  sub- 
mitted to  the  Barons  of  the  Exchequer  for  their  opinion,  on 
the  following  question :— Whether,  in  an  action  of  debt  on 
the  2  &  3  Edw.  6,  c  13,  the  plaintiffs,  notwithstanding  the 
statute  of  3  &  4  WiU.  4,  c.  27,  are  entitled  to  recover  from 
the  defendant  treble  the  value  of  the  prsedial  tithes  claimed 
by  the  Dean  and  Chapter  of  Ely  in  the  said  suit. 

The  case  was  argued  on  the  1st  of  June,  by 

Martin^  for  the  plaintiffs. — The  question  to  be  decided  in 
this  case  turns  on  the  construction  to  be  put  upon  the  Limi- 
tation Act,  3  &  4  WilL  4,  c.  27,  as  applicable  to  tithes. 
The  first  section  (the  interpretation  clause)  enacts,  that 
the  word  '^  land  '*  shall  extend  to  manors,  messuages,  and  all 
other  corporeal  hereditaments  whatsoever,  and  also  to  tithes. 

u  u2 
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^  3846.^      Then,  by  sect.  2,  no  person  shall  make  any  entiy  or  dis- 
Detn&Chapter  tress,  or  bring  an  action  to  recover  any  land  or  rent,  but 
^^  within  twenty  years  next  after  the  time  at  which  the  right 

Casb.  ^  make  such  entry  or  distress,  or  to  bring  such  action,  fint 
accrued  to  him,  or  to  some  person  through  whom  he  daimSi 
The  statute,  therefore,  obviously  affects  tithes,  as  an  estate 
or  interest  in  the  landy  and  not  as  a  chatteL  In  Com.  TXg^ 
Dismes  (A),  tithes  are  defined  to  be  *'  an  ecclesiastical  a* 
heritance,  collateral  to  the  land,  and  properly  due  to  n 
ecclesiastical  person.''  And  the  stat.  32  Hen.  8^  c*  7,  s.  7, 
while  it  gave  to  the  temporal  courts  the  right  of  recovering 
tithes  in  the  same  manner  as  land,  reserved  to  the  sfHritml 
courts  the  right  of  adjudicating  upon  tithes  which  shoold 
not  be  set  out,  and  offerings,  which  are  mere  chatteb. 
Tithes  are  an  interest  for  which  ejectment  may  be  brought: 
Baldmn  v.  Wine  (a).  Camel  v.  Claverinff  (£)•  But  this 
question  is,  in  truth,  already  determined  by  the  case  of 
Grant  v.  UlUs  (c),  in  which  this  Court  held^  that  the  wofd 
rent,  which  in  the  statute  is  coupled  with  bmdf  meant  there- 
in an  estate  or  interest  in  a  rent,  and  did  not  apply  to 
rents  reserved  on  ordinary  leases ;  the  word  **  recover,"  in 
the  second  section,  meaning  the  same  thing  as  ^*  obtain  pos- 
session or  seisin  of."  Applying  the  same  principle  to  tithes^ 
which  are,  for  the  purpose  of  the  act,  included  in  the  word 
"  land,"  the  statute  is  phunly  confined  to  the  estate  in  the 
tithes,  and  does  not  apply  to  the  tithes  taken— the  chattel 
itself,  which  is  the  produce  of  that  estate. 

Watson,  for  the  defendant.— The  stat  3  &  4  Will  4,  c 
27,  was  passed  for  the  express  purpose  of  quieting  the 
possession  of  lands,  and  of  all  interests  in  and  charges  upon 
lands ;  and  its  enactments  ought,  for  this  purpose,  to  be 

(a)    Cro.  Car.  901 ;   Sir  W.         (b)  2  Lord  Raym.  789. 
Jones,  321.  (c)  9  M.  &  W.  113. 
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held  to  apply  to  all  cases  where  there  has  not  been  a  per-  1846. 
ception  of  tithes  for  twenty  years.  Suppose  the  tithe-  Betn&Chiptar 
owner  had  not  been  in  the  receipt  of  the  tithes  for  twenty  of  Ely 
years,  and  in  the  twenty-first  year  they  were  not  set  out.  Cask. 
can  it  be  said  that  an  ejectment  would  lie  for  them? 
[Aldersariy  B. — ^Where  the  tenant  has  not  set  out  the  tithes 
for  twenty  years,  how  can  he  be  said  to  be  in  possession  of 
them  ?  In  such  a  case,  nobody  can  be  said  to  be  in  pos- 
session of  the  tithes.]  Where  a  rent  is  charged  upon  land, 
the  estate  in  it  is  extinguished  by  non-receipt  of  the  rent 
for  twenty-years:  James  y.  Salter  (a).  The  interest  in 
tithes  is  of  the  same  nature.  [AldersoUy  B. — The  diflGiculty 
is,  how  has  the  defendant  dispossessed  the  Dean  and  Chapter  ? 
K  the  tithe  was  not  set  out  as  a  chattel,  it  did  not  exist  at 
all,  and  the  defendant  could  not  be  in  possession  of  it.] 
The  principle  of  the  statute  is,  that  there  must  be  apercqh- 
Hon  of  the  tithe  by  the  tithe-owner  within  twenty  years, 
otherwise  it  is  a  bar.  [^Alderson,  B. — The  effect  of  your 
argument  is,  that  tithes  as  chattels  may  now  be  recovered 
in  an  action  for  nineteen  years,  although  before  the  statute 
the  period  of  limitation  was  six  years  only.] 

Martin  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  deliyered  by 

Aldbbson,  B. — In  this  case  we  shall  certify  our  opinion 
to  the  Lord  Chancellor,  that,  in  an  action  of  debt  on  the 
stat.  2  &  3  Edw.  6,  c.  13,  the  plaintiffs,  notwithstanding  the 
Stat.  3  &  4  Will.  4,  c.  27,  are  entitied  to  recover  from  the 
defendant  treble  the  value  of  the  prsedial  tithes  claimed  by 
the  Dean  and  Chapter  of  Ely,  in  the  suit  instituted  by 
them.  We  think  this  question  concluded  by  the  authority 
of  the  decision  of  this  Court  in  Grant  v.  JEUis^  as  to  rent. 

(a)  3  Bing.  N.  C.  544. 
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1846.        In  that  case,  we  construed  the  word  '^  rent^"  in  the  3  &  4 

Deiin&Chapter  W^-  ^»  ^'  2^>  8.  2,  as  confined  to  cases  where  an  estate  in 
of  Ely  the  rent  is  claimed,  and  where  the  defendant  sets  up  an  ad- 
Cash.  verse  possession  of  the  rent  itself  for  twenty  years,  as  id 
answer  to  the  plaintifi*'s  chum.  There,  as  here,  the  woid 
"  rent  ^  had  an  ambiguous  meaning,  being  either  the  estite 
in  the  rent,  or  the  rent  reserved  imder  a  lease;  and  we 
held,  that  in  this  section  it  was  confined  to  the  forma 
meaning  alone,  and  that  a  mere  non-receipt  of  rent,  under 
a  lease  for  more  than  twenty  years,  did  not  deprive  the 
lessor  of  his  right  to  rent  under  the  lease.  Here,  by  the 
interpretation  clause,  it  is  provided  that  the  word  land  in- 
cludes tithes.  But  '* tithes"  is,  like  rent,  ambiguous;  it 
may  mean  either  the  estate  in  the  tithes,  or  it  may  mean  tlie 
chattel  itself,  the  fruits  of  the  estate.  We  find  it,  howcTer, 
included  in  the  word  '^  land  i"  and  no  one  doubts  that  the 
word  ^^land,"  in  its  proper  sense,  applies  only  to  cases  ii 
which  there  are  two  persons,  each  claiming  an  estate  in  the 
land  adverse  to  the  other.  We  therefore  think  we  ought 
to  confine  the  operation  of  the  section  to  cases  where  there 
are  two  i)arties,  each  claiming  an  adverse  estate  in  the 
tithes.  Therefore  a  person  who  has  received  no  tithes  fcr 
twenty  years  cannot  recover  the  possession  of  them  fiom 
another  who  has  for  twenty  years  received  those  tithes  fixm 
the  terretenant.  This  construction  reconciles  the  3  &4 
Will.  4,  a  27,  s.  2,  with  Lord  TenterdetCs  act  for  shorten- 
ing the  time  of  prescription  in  such  cases,  and  for  limitiiig 
it,  in  the  case  of  tithes,  to  a  period  of  sixty  years,  and  three 
incumbencies;  for  Lord  TenterdetCs  act  clearly  applies  to 
the  tithes  as  a  chattel,  and  provides  a  limitation  to  protect 
the  terretenant  in  his  prescriptive  mode  of  rendering  then 
to  the  clergyman  or  titheholdcr.  It  is  very  improbabk 
that  the  legislature  could  have  intended  sub  silentio  to  hife 
repealed  so  important  and  well-considered  an  act,  bo  i^c^tly 
passed ;  but  no  doubt  the  Master  of  the  Rolls  was  quite 
right  in  holding,  if  he  thought  the  later  act  clearly  inoon- 
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Bistent  with  the  former,  that  it  was  a  repeal  of  it,  on  the         1846. 
principle,  that  leges  posteriores  priores  contrarias  abrogant.  Dean&Cha  ter 
But  we  think  he  did  not  give  sufficient  weight  to  this        of  Ely 
consequence,  as  an  argument  for  doubting  whether   his        Cabh. 
construction  of  the  3  &  4  WilL  4,  a  27,  s.  2,  was  correct 
Our  construction^  which  we  think  the  more  reasonable  one, 
has  the  additional  advantage  of  reconciling  both  acts,  and 
of  removing  what  would  otherwise  seem  an  apparent  neg- 
lect and  carelessness  on  the  part  of  the  legislature. 

Our  certificate  will  therefore  be,  for  these  reasons,  in 
favour  of  the  plaintiffs. 

Certificate  accordingly. 


Doe  d.  Stace  and  Another  v,  Wheeler.  j^^^^  5^ 

JjiJECTMENT  for  premises  at  Ashford,  in  the  county  of  Two  of  three 
Kent  The  only  demise  was  in  the  names  of  both  the  Say^r^^w 
lessors  of  the  plaintiff,  dated  the  14th  of  March,  1841.   At  land,  of  their 

^  ;  teetatorin 

the  trial,  before  Coltmauy  J.,  at  the  last  assizes  for  the  ejectment,  on  a 
county  of  Kent,  it  appeared  that  the  plaintiffii  sued  as  the 
executors  of  the  will  of  William  Stace,  who  was  the  sur- 
viving assignee  of  a  mortgage  term  of  500  years  in  the 
premises,  created  in  the  year  1767.  William  Stace  died 
in  the  year  1841,  having  by  his  will  appointed  the  lessors 
of  the  plaintiff,  William  Harvey  Stace  and  Thomas  Davis, 
and  his  daughter  Mary  Stace,  his  executors  and  executrix ; 
and  probate  was  granted  to  the  lessors  of  the  plaintiff, 
power  for  the  like  grant  being  reserved  to  Mary  Stace, 
the  executrix. 

It  was  contended  for  the  defendant,  that  the  two  lessors 
of  the  plaintiff,  there  being  a  third  executor,  could  not  re- 
cover the  possession  of  the  premises  on  a  joint  demise.  The 


624  CA8E8  IN  THE  EXCHBQURB, 

1846.        learned  Judge  reserved  the  pointy  and  the  plaintiff  had  t 

verdict. 

In  Easter  Term^  Peajcock  obtained  a  rale  nisi  to  enter  a 
nonsuit,  pursuant  to  leave  for  that  purpoee  re8erve4  at  the 
trial     He  cited  Doe  d.  Poole  v.  Errington  (a). 

FoTtescue  (with  whom  was  Channell,  Seijt.)  now  shewed 
cause. — The  two  lessors  of  the  plaintiff  have  a  right  to  re* 
cover  the  premises  in  ejectment  The  estate  of  execoton 
is  a  peculiar  one;  it  is  not  analogous  to  that  of  jom^ 
tenants,  who  are  for  most  purposes  seised  per  my  et  per 
tout,  r.  e.  per  my  only  for  their  own  portions ;  but  eadi 
executor  has  the  whole  estate :  Com.  Dig.,  Administration 
(B.  12) ;  Herbert  v.  Pigott  (ft).  Each^  therefore,  may  pari 
with  the  whole  by  his  demise;  and  that  being  so^  de 
two  executors  cannot^  by  their  demise,  give  lees  than  tbe 
whole.  It  is  laid  down  in  Bac.  Abr.,  Executors  and  Ad- 
ministrators, (D)  1,  that,  **  If  a  man  appoints  several  ex- 
ecutors, they  are  esteemed  in  law  but  as  one  person,  mpt- 
sen  ting  the  testator,  and  therefore  the  acts  done  by  anyone 
of  them  which  relate  either  to  the  delivery,  gift^  sale,  pay- 
ment, possession,  or  release  of  the  testator's  goods,  are 
deemed  the  acts  of  all,  for  they  have  a  joint  and  entire  au- 
thority over  the  whole."  ••••''  And  for  this  reasoa 
it  is  holden,  that  if  one  executor  grants  or  releases  his  in- 
terest in  the  testator's  estate  to  the  other,  nothing  pasBei 
thereby,  because  each  was  possessed  of  the  whole  before* 
The  same  doctrine  is  laid  down  more  fidly  in  Godolphin'i 
Orphan's  Legacy,  p.  184,  and  in  Wentworth  on  "RygCTt^y'r 
p.  211.  If  this  were  an  action  by  the  lessors^  instead  of  the 
lessecy  it  might  equally  (subject  to  a  plea  in  abatement  for 
nonjoinder  of  the  third)  be  maintained.  In  Dyer,  23  a,  it 
is  stated  that  the  question  arose,  '^  If  two  execntors  have  a 

(a)  1  Ad.  &  E.  750.  (b)  2  C.  &  M.384. 
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terniy  and  one  grants  to  a  stranger  all  that  belongs  to  him^  ^1846* 
how  much  of  the  term  shall  pass  ?  and  the  Court  thought, 
that  all  the  whole  term  passed,  inasmuch  as  each  of  them 
has  an  entire  authority  and  interest  in  the  term  as  exe- 
cutor ;  but  of  other  joint-tenants  of  a  term  it  is  other- 
wise ;  so  there  is  a  diversity." — He  cited  also  2  RolL  Abr. 
924,  (O),  and  Nation  v.  Tozer  (a),  and  was  then  stopped 
by  the  Court,  who  called  upon 

Peacock,  in  support  of  the  rule. — The  demise  to  the  no- 
minal plaintiif  must  be  stated  according  to  its  legal  eifect ; 
and  on  a  demise  by  two  of  three  executors,  the  estate  would 
not  pass  from  them  jointly.  Although  the  whole  estate 
passes  from  each,  John  Doe  cannot  declare  on  a  joint  de- 
mise. When  two  executors  join  in  a  lease,  each  passes  all 
that  he  has,  therefore  each  passes  the  whole ;  consequently 
the  two  do  not  pass  the  whole.  [^Alderson,  B. — We  see 
that  John  Doe  gets  the  entirety,  which  is  all  we  want  to 
ascertain.]  But  not  from  the  two  ;  each  passes  the  whole, 
and  no  joint  interest  comes  from  the  two.  [Rolfe,  B.^ 
Suppose  the  two  actually  demised,  how  would  you  describe 
the  demise  according  to  its  legal  effect?  and  how  would 
your  objection  be  obviated  if  all  three  joined  ?]  Because 
the  whole  three  have  a  joint  estate :  each  has  the  whole,  and 
the  whole  have  the  whole.  It  is  like  the  case  of  a  joint  and 
several  bond ;  the  obligee  may  sue  all  the  obligors  jointly, 
or  any  one  of  them  separately,  but  not  two  out  of  three 
jointly.  [Aldersony  B. — ^Because  they  never  agreed  that  he 
should  do  so.  But  here,  what  is  true  of  all  is  true  of  each. 
It  is  different  from  the  case  of  joint-tenants ;  each  has  the 
whole,  and  there  are  not  many  wholes,  but  one  whole. 
Pollock,  C.  B. — If  the  three  are  one,  why  are  the  two  more 
than  one  ?  The  conclusion  from  all  the  cases  is,  that  the 
estate  of  executors  is  different  in  this  respect  from  that  of 

(a)  1  C,  M.,  &  R.  172. 
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1846.        joint-tenantfi  or  of  tenantB  in  ooauiKm.]     Xo  doubt;  tmk 
has  the  wbcde,  but  tiro  of  the  three  have  not  tbe  whole. 

Pollock^  C.  B. — There  ia  no  snthority  for  your  poo- 
tioD^  and  I  do  not  aee  why  we  ahoaU  take  it  up  for  the 

first  time. 

Aldeb80n%  B. — There  is  certainly  no  principle  for  it 

BoLFE,  B. — It  is  generally  said  there  are  only  three  de- 
scriptions of  persons  who  haTe  a  joint  interest,  namdr, 
joint-tenants,  tenants  in  common,  and  coparceners;  but 
when  we  look  closely,  there  are  four,  that  is,  co-execaton 
also,  who  have  some  of  the  incidents  of  all  the  others. 

Platt,  B.,  concurred. 

Rule  dischaigei 


June  12.  Wood  r.  Ccrungl 

DecUrition  in  V^ASE. — The  declaration  stated,  that,  before  and  at  tk 
SrSiSdi^'  *™^  ^^  ^^^  committing  of  the  grievances,  &c,  the  defendant 
of"  Shmrff^  ^^  possessed  of  a  certain  wharf  for  the  loading  and  unload- 
the  lolling  and  ing  of  ships  and  vessels,  on  the  banks  of  the  river  Thames, 
raaeuTonthe  near  to  which  said  wharf  there  then  was  certain  woodwok, 
tEI^Jm!  I,^     before  then  by  the  defendant  placed  and  then  being  at  and 

which  thrre 
WAf  certain 

wriodfrork,  before  then  placed  bj  the  defendant  and  then  being  opon  the  bottom  of  tk 
riirer,  orer  which  at  certain  states  of  the  tide  the  ressel  of  the  pluntiff  tbeiviBafter  ■»• 
tioned  woald  float,  bat,  at  others,  not;  that  while  the  defiendant  waa  so  poaacandof  Ac 
wharf,  the  plaintiff  was  possessed  of  a  Tessel  then  being,  bj  the  anfieranoe  and  perauMon  of  tk 
defendant,  at  and  slongnide  the  said  wharf,  for  rewanl  to  the  defendant  in  that  behalf*  sad 
the  defendant  then  had  the  management  and  control  of  the  nid  whaif»  and  the  mffftriM  sad 
stationing  of  Teasels  at  and  near  the  same,  while  thej  were  at  the  said  wharf,  §or  the  pnrpoae  of 
using  the  same.  Breach,  that  the  defendant  nnskufdllj  and  negligently  placed,  moored,  ^ 
stationed  the  plaintiffs  vessel  in  the  part  of  the  river  near  the  mid  wharf,  and  ofcr  the'sai 
wor^lwork,  ana  unskilfully  and  negligently  detained  the  vessel  thoe  for  a  long  time,  untiLm 
the  natural  fall  of  the  tide,  she  fell  and  lodged  against  the  said  woodwork,  and  was  daoyMd 


tltrrebv  '.—Held,  on  motion  in  arrest  of  judgment,  that  this  count  sufficiently  stated  a  dot? 
the  defendant  safely  to  moor  and  station  the  plaintiff's  Tessel,  and  a  breach  of  tK«t  dutj. 
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upon  the  bottom  of  the  s^d  river,  over  which  said  wood-  s2^^1^ 
work,  at  certain  states  of  the  tide  of  the  said  river,  the  ship  Wood 
or  vessel  of  the  plaintiff  thereinafter  mentioned  would  float,  Curling. 
but  at  other  states  of  the  tide  the  said  ship  or  vessel 
would  not  float ;  of  all  which  premises  the  defendant,  before 
and  at  &c.,  had  notice :  that  at  the  time  of  the  committing 
of  the  sidd  grievances,  and  while  the  defendant  was  so  pos- 
sessed of  the  said  wharf  as  aforesaid,  the  plaintiff  was  pos- 
sessed of  a  certain  ship  or  vessel  of  great  value,  to  wit,  &c., 
then  being,  by  the  sufferance  and  permission  of  the  defendant^ 
at  and  alongside  the  said  wharf,  for  reward  to  the  defendant 
in  that  behalf;  and  the  defendant  then  had  the  management 
and  control  of  the  said  wharf,  and  the  mooring  and  station- 
ing of  ships  and  vessels  at  and  near  the  same  whilst  such 
ships  or  vessels  were  at  the  said  wharf  for  the  purpose  of 
using  the  same :  yet  the  defendant,  to  wit,  on  &c.,  unskil- 
fdlly,  n^ligently,  and  improperly  placed,  moored,  and  sta- 
tioned the  said  ship  or  vessel  of  the  plidntiff,  in  the  part  of 
the  said  river  near  the  said  wharf,  and  over  the  said  wood- 
work, and  unskilfully,  negligently,  and  improperly  detained 
the  said  ship  or  vessel  there  over  the  said  woodwork,  for  a 
long  and  improper  time,  and  until  the  said  ship  or  vessel,  on 
the  day  and  year  aforesaid,  upon  the  natural  and  usual 
fall  of  the  tide  in  the  said  river,  came,  feU,  and  lodged  upon 
and  struck  against  the  said  woodwork,  at  the  bottom  of  the 
Bud  river,  and  there  remained  and  continued  upon  and 
striking  against  the  said  woodwork  for  a  long  time,  to  wit^ 
&c,  and  thereby  then  became  and  was  greatly  strained, 
bilged,  broken,  and  injured,  &c.  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  said  ship  was 
not,  at  the  said  time  when  &c,  by  the  sufferance  or  per- 
mission of  the  defendant,  at  and  alongside  the  said  wharf^ 
for  the  purpose  of  using  the  same,  for  reward  to  the  de- 
fendant in  that  behalf,  in  manner  and  form,  &c. ;  thirdly, 
that  he  the  defendant  had  not,  at  the  said  time  when  &c.. 
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1846.  the  management  or  control  of  the  said  wharf^  or  the  moQr> 
ing  or  stationing  of  ships  or  vessels  at  and  alongside  die 
same^  for  the  purpose  of  using  the  same,  in  manner  and 
form^  &c  ;  fourthly,  a  denial  of  the  defendant's  possessioa 
of  the  wharf;  fifthly,  a  denial  of  his  haying  placed  the 
woodwork  at  or  upon  the  bottom  of  the  river,  as  in  the 
declaration  mentioned ;  and  lastly,  a  denial  of  notice. — On 
all  these  pleas  issues  were  joined* 

At  the  trial,  before  Flatty  B.,  at  the  London  rittings  in 
last  Easter  term,  it  appeared  that  the  defendant  was  i 
general  wharfinger,  and  was  the  lessee  of  Davis's  whai( 
Southwark,  which  has  a  frontage  of  about  two  hundred  and 
fifty  feet.  One  end  of  the  wharf^  of  about  thirty  feet 
frontage,  was  used  by  a  Mr.  Pope,  a  coal-merchant>  who 
paid  the  defendant  a  yearly  rent  of  £250,  and  was  separated 
by  a  deal  partition  from  the  rest  of  the  whar£  The  {dsn- 
tifi*'s  vessel,  the  brig  ^*  Isis,"  was  consigned  by  him  fipom 
Sunderland  to  Pope,  laden  with  coals ;  and  on  her  airinl 
in  the  Thames,  on  the  1st  of  April,  1845,  she  was  placed 
in  the  berth  allotted  to  Pope's  vessels.  A  few  days  afte^ 
wards,  after  she  had  partially  discharged  her  cargo,  in  moT- 
ing  her  from  the  position  she  occupied  for  the  purpose  of 
enabling  another  vessel,  which  was  in  an  inner  tier^  to  leave 
the  wharf^  under  the  management  of  a  person  of  the  name 
of  Sym,  who  was  employed  by  the  defendant  to  attend 
upon  the  vessels  at  the  wharf,  to  point  out  the  podtiou 
they  should  take,  and  to  direct  any  necessary  changes  m 
their  position,  the  wind  at  the  time  blowing  strongly  up 
the  river,  the  vessel  struck  against  a  partition  or  jetty  of 
piles,  which  had  been  constructed  by  the  defendant  to  sop- 
port  the  ground  adjoining  his  wharf^  and  thereby  damaged 
her  keel.  It  was  for  this  damage  that  the  present  action 
was  brought.  It  appeared  in  evidence  that  Sym  was  not 
paid  anything  for  this  service  by  Pope,  but  that  he  recdved 
a  fee  of  2s.  6d.  from  the  master  of  each  vessel  consigned  to 
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and  discharged  by  Pope*    Pope's  men  did  not  at  all  inter-         1846. 
fere  with  the  mooring  of  the  crafl  under  Sym's  direction. 

The  learned  Judge,  in  summing  up,  told  the  jury,  that, 
upon  the  first  issue,  the  question  for  their  consideration 
was,  whether  Sym,  in  controlling  the  vessels,  acted  as  the 
servant  of  the  defendant ;  and  that  if  he  did,  and  it  was 
within  the  scope  of  his  authority  to  regulate  the  mooring 
and  stationing  of  the  vessels,  the  defendant  was  liable  for 
his  negligence.  As  to  the  second  issue,  he  told  them  that 
the  reward  therein  mentioned  meant  a  reward  to  the  de- 
fendant from  the  plaintiff;  but  that  if  the  management  of 
the  whole  wharf  was  in  the  defendant,  and  the  vessel  was 
alongside  for  the  purpose  of  using  it,  the  issue  was  sup- 
ported thereby.  On  the  third  issue,  he  left  it  to  them  to  say 
whether  the  defendant  had  the  control  of  the  wharf,  and  the 
mooring  and  statiomng  of  the  vessels ;  and  upon  the  fourth 
issue,  whether  Pope  had  the  exclusive  enjoyment  of  his  por- 
tion of  the  wharf  as  tenant,  or  the  defendant  retained  posses- 
sion of  the  whole.  The  jury  found,  first,  that  Sym  acted 
by  the  authority  of  the  defendant,  and  that  he  was  negli- 
gent in  striking  off  the  moorings ;  secondly,  that  the  pay- 
ment of  the  2^.  6d.  was  for  the  benefit  of  the  defendant 
and  not  of  Sym ;  thirdly,  that  the  defendant  had  the  con- 
trol of  the  wharf,  and  the  mooring  and  stationing  of  the 
vessels ;  and,  fourthly,  that  the  defendant  had  possession  of 
the  whole  wharf:  and  they  found,  therefore,  a  verdict  for 
the  plaintiff  on  all  the  issues,  damages  215/.  4s.  4^ — On  a 
subsequent  day  in  Easter  Term  (April  30), 

Jervis  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection,  or  why 
the  judgment  should  not  be  arrested ;  contending,  that  the 
declaration  did  not  (Usclose  any  duty  in  the  defendant 
safely  to  moor  or  station  the  plidntiff's  vessel,  arising  from 
the  use  of  the  wharf  for  reward;  it  only  stated  that  the 
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1846.  defendant  was  possessed  of  the  wharf,  that  the  plaintiflri 
vessel  was,  by  the  sufferanoe  of  the  defendant,  at  tmd 
alongside  the  wharf  for  reward  to  the  defendant  in  tbat 
behalf,  and  that  the  defendant  had  the  management  and 
control  of  the  wharf,  and  the  mooring  and  stationing  of 
vessels  at  and  near  the  same,  whilst  they  were  at  the  wharf 
far  the  purpose  of  using  the  same.  Secondly,  he  contended 
that  the  evidence  did  not  shew  any  reward  payable  to  the 
defendant  for  the  use  of  the  wharf  by  the  plaintiff's  vesseL 


\ 


Cur.  adv.  vult 


The  Court  now  delivered  judgment. 


Pollock,  C.  B. — This  was  an  application  by  Mr.  Jerm 
for  a  new  trial,  or  to  arrest  the  judgment  We  are  all  of 
opinion,  that,  as  the  defendant  may  have  his  remedy  bj 
writ  of  error  if  the  declaration  be  defective,  the  jodgment 
ought  not  to  be  arrested.  With  respect  to  the  other  psit 
of  the  rule,  we  are  of  opinion  that  all  the  questiona  left  by 
the  learned  Judge  to  the  jury  were  correctly  left  in  point 
of  law,  and  that  there  is  no  reason  for  questioning  the 
judgment  of  the  jury  on  the  facts.  That  being  so,  tbe 
motion  in  arrest  of  judgment  only  remains  to  be  disposed 
of;  and  indeed  it  was  the  only  matter  about  which  from 
the  first  the  Court  entertained  any  doubt.  [His  Liordship 
stated  the  declaration.]  It  appears  to  me  that,  after  ver* 
diet,  the  declaration  is  sufficient,  and  that  thereis  nogitmsd 
for  arresting  the  judgment  I  think  the  duty  of  the  de» 
fendant  is  clearly  stated;  that  the  circumstances  under 
which  it  arose  are  stated  with  sufficient  deamess ;  and  that 
the  breach  is  sufficiently  aUeged.  There  will  therefore  be 
no  rule. 

RoLFE,  B. — I  am  of  the  same  opinion.    With  respect  to 
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the  alleged  misdirection^  I  could  not  understand  what  it  1846. 
was.  Every  question  was  put  to  the  jury  which  arose  on 
the  pleadings  and  the  evidence.  The  only  question^  then, 
is  that  which  arises  on  the  record.  It  is  suggested  that  it 
does  not  sufficiently  appear  on  the  face  of  the  declaration, 
that  any  duty  arose  by  reason  of  the  defendant's  having  the 
management  and  control  of  the  mooring  and  stationing  of 
the  vessels  at  the  wharf  for  reward.  I  think,  however, 
that  it  is  fully  averred ;  and  doubt  even  whether  the  declar- 
ation would  not  be  good  on  special  demurrer. 

Platt,  B. — I  thought  from  the  first  that  this  declar- 
ation was  most  ingeniously  drawn,  to  shew  tioo  duties,  one 
arising  from  the  pernancy  of  reward,  the  other  from  having 
the  control  of  the  vessels  at  the  wharf.  He  who  assumes 
such  a  control  is  bound  to  bring  to  it  a  reasonable  degree 
of  care.  I  see,  therefore,  no  ground  at  all  for  doubting  the 
sufficiency  of  the  declaration. 

Kule  refused  (a). 


(a)  The  judgment  of  this  affirmed  on  error  by  the  Court  of 
Court,  as  to  the  sufficiency  of  Exchequer  Chamber.  See  poet, 
the  declaration,  was  afterwards      Vol.  16. 
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ji,    0-,  Fenwick  v.  Boyd  and  Another. 

May  29^ 

A  charter-party  A  S SUMP  SIT.— The  first  count  of  the  declaration  WM 

S^'iw^ihouid  ^Pon  a  charter-party,  dated  23rd  of  October,  1844,  whereby 

saU  to  any  safe  Jt  was  agreed  between  the  phuntiff,  therein  described  to  be 

island  or  ^  ^   i    i.  i     *  •«    i         i    •        •      i 

islands  on  the  owncr  of  the  ship  "  Opheha  and  Anne,'  then  lying  in  the 
wast  "of  Africa,  Thames,  and  the  defendants,  merchants  of  London,  that 
fcSr^S^  *®       the  ship  should  with  all  convenient  speed  sail  and  proceed 

which  were  to  to  any  safe  island  or  islands  on  the  south-west  cocut  of  Africa^ 
be  given  to  the  , ,  .  i  .  »  *        •  » 

captain  in  doe  agreeably  to  instructions  which  were  to  oe  given  to  the  captam 
charterers  or  *^  ^"^  ^^^  ^H  ^^^  charterers  or  their  offents,  or  so  near  there- 
their  agents,      ^^^q  ^g  gj^g  miffht  safely  ffet,  and  there  load,  from  the  fio- 

and  there  load,  ^  .^o'  ~» 

fh>m  the  fac-  tors  of  the  defendants,  a  full  and  complete  cargo  of  guaiM^ 
charterers,  a  or  other  lawful  producc,  which  the  charterers  bound  them- 
«Hin??r^othcr   selves  to  provide,  &c. ;  and  being  so  loaded,  should  theic- 

lawfol  prodace, 

which  the  charterers  bound  themselves  to  provide ;  and  being  so  loaded  shoiiild  proceed  tlieieaiit 
to  a  safe  port  in  the  United  Kingdom,  and  deliver  the  same  on  being  paid  fineigfat  at  3/.  18t.  per 
ton,  the  freight  to  be  paid  on  unloading  ttnd  right  delivery  qf  ike  cargo,  one  third  in  cash  si 
arrival  at  port  of  destination,  and  the  remainder  by  approved  aooeptances  at  three  months,  or 
cash  equal  thereto,  &c.  And  it  was  further  agreed,  that,  in  case  the  charterers*  agents  shoiU 
be  unable  to  furnish  a  cargo  of  guano  at  the  ports  or  places  therein  provided,  thej  ahovld  hue 
power  to  send  the  vessel  to  any  other  safe  port  or  ports,  place  or  places,  for  the  porpoaeof  ob> 
taining  a  cargo  of  guano  in  the  manner  aforesaid,  or  of  other  goods,  &c.,  in  whidi  one  tbcf 
were  to  pay  for  such  service,  as  hire  for  the  said  vessel,  after  the  rate  of  15«.  Sd,  per  tea  ptf 
month,  such  pay  or  hire  to  commence  from  the  day  of  the  vessel's  clearing  outwards  at  the 
Custom-house,  London,  and  to  terminate  upon  ike  vessel* e  return  to  ker  peri  qfJeU^njet 
ikereinbrfore  provided  for  ^  and  the  disckarge  of  ike  cargo.  If  the  freigfatera'  agents  fBteaded 
so  to  employ  the  vessel,  they  were  to  give  the  master  written  notice  of  such  thcar  inteatioB,  sa 
production  whereof  the  freighters  engaged  to  pay  the  owner,  in  cash  on  acooont,  three  moatki' 
pay  for  the  hire  of  the  vessel,  and  the  balance  to  be  paid  on  tke  vesseVs  reiwm  at  qfitresmL 

The  charterers  instructed  their  agent  on  the  south-west  coast  of  Africa  that  the  diip  sboaU 
proceed  according  to  his  instnictiong,  and  that,  in  case  she  could  not  find  a  cargo,  she  shoaU 
proceed  where  he  deemed  it  likely  to  procure  one.  The  vessel  sailed,  puraoant  to  the  chsr- 
terers'  directions,  to  an  island  on  the  south-west  coast  of  Africa,  where  uie  agent  met  her,  sad 
informed  the  captain  that  there  was  no  guano  to  be  had  there,  and  that  ahe  most  proeoes 
cargo  in  Saldanha  Bay,  (another  place  on  the  same  coast),  and  must  proceed  to  the  Cape  for  s 
license  to  load  a  cargo  there.  The  vessel  accordingly  sailed  for  the  Cape,  but,  being  there  re- 
quired to  enter  into  an  engagement  to  sign  and  hand  over  bills  of  lading  for  the  cargo,  as  a  se- 
curity for  the  charges  of  the  license,  the  captain  refused  to  do  so  unless  the  agent  would  mab 
the  freight  payable  according  to  the  time  employed,  instead  of  acoordine  to  the  wei^^t  of  tke 
cargo ;  and  the  latter  accordingly  gave  the  captain  notice  that  he  engaged  Mm  apon  tone,  ac" 
cording  to  the  latter  clause  of  the  charter-party : — Heldt  that,  under  such  circnmstanoes,  tkh 
danse  had  come  into  operation,  and  that  the  time  freight  was  recoverable. 

The  vessel,  having  loaded  a  cargo  of  guano  at  Saldanha  Bay,  proceeded  therewith  to  Eas* 
land,  and,  under  the  charterers'  instructions,  went  to  Southampton  to  discharge  her  caifs. 
The  charterers  wrote  to  the  captain  there,  stating  that,  without  prejudice  to  the  ehaiter- 
party,  or  any  dispute  connected  with  the  vessel,  their  wishes  were  that  it  should  be  laaded 
and  warehoused  in  the  Southampton  docks  in  bulk,  which  was  accordingly  done  I'-^HeUi  M 
upon  such  landing  of  the  cargo  the  balance  of  the  freight  became  pajrabla. 
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with  proceed  to  a  safe  port  In  the  Mediterranean,  calling  at         1846. 
Gibraltar  for  orders,  &c,  or  to  a  safe  port  in  the  United 
Kingdom,  or  Baltic,  calling  at  Cork  or  Falmouth  for  orders, 
&C.,  or  so  near  thereunto  as  she  might  safely  get,  and  deli- 
yer  the  same,  on  being  paid  freight  at  3/.  18^.,  British  ster- 
ling, per  ton  of  20  cwt.  of  guano  delivered  net  at  the 
Queen's  beam,  &c.  &c,  the  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargoy  namely,  one-third  in  cash  on 
arrival  at  port  of  destination,  and  the  remainder  by  approved 
acceptances  at  three  months,  or  cash  equal  thereto ;  sixty 
working  days  to  be  allowed  for  loading,  commencing  upon 
arrival  of  the  vessel  at  Ichaboe,  or  port  of  loading,  &c. 
And  it  was  further  agreed,  that  in  case  the  charterers'  agents 
should  be  unable  to  furnish  a  cargo  of  guano  at  the  ports  or 
places  therein  provided^  they  should  have  the  power  to  send  the 
vessel  to  any  other  safe  port  or  ports,  place  or  places,  for  the 
purpose  of  obtaining  a  cargo  of  guano  in  the  manner  aforesaid, 
or  of  other  goods,  to  be  furnished  in  the  usual  and  custom- 
ary manner  of  the  port  at  which  the  vessel  might  load,  in 
which  case  they  were  to  pay  for  such  service,  as  hire  for  the 
said  vessel,  after  the  rate  of  \5s,  6cL  of  old  register  ton  per 
month,  together  with  all  pilotages  and  port  charges,  such 
pay  or  hire  to  commence  from  the  day  of  the  vessel  clearing 
outwards  at  the  Custom-house,  London,  and  to  teiminate 
upon  the  vesseFs  return  to  her  port  of  delivery  as  thereinbefore 
provided  for,  and  the  discharge  of  the  cargo.     If  the  freight- 
ers' agents  intended  so  to  employ  the  vessel,  they  were  to 
give  the  master  written  notice  of  such  their  intention,  on 
production  whereof  the  freighters  thereby  engaged  to  pay 
to  the  said  owner,  in  cash  on  account,  three  months'  pay 
for  the  hire  of  the  vessel,  and  the  balance  to  be  paid  on  the 
vesseTs  return  ax  aforesaid;  it  being  understood  and  agreed 
that  the  freighters  had  not  the  power  so  to  employ  the  ves- 
sel for  a  longer  period  than  fifteen  months,  nor  less  than 
eight  months,  &c.     The  declaration  then  alleged  mutual 
promises,  and  averred,  that  the  ship  did  with  all  convenient 
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1846.        speed  sail  and  proceed  from  London  to  a  certain  port  or 
place  on  the  south-west  coast  of  Aficica,  to  wit,  Aagk 
Pequina»  agreeably  to  certain  instnictioiis  for  that  pinpoK 
theretofore,  to  wit,  on  &c.f  given  by  the  said  charteref% 
and  did,  to  wit,  on  the  said  last-mentioned  day,  arrive  at  the 
said  lastr-mentioned  port  or  place,  of  which  the  defendairfi^ 
to  wit,  on  &C.,  had  due  notice,  and  the  said  yeaeel  remainel 
at  the  sdd  last-mentioned  port  or  place  for  a  certain  sfaee 
of  time,  to  wit,  two  days :  that  the  agent  in  that  behalf  of 
the  said  charterers,  to  wit,  one  C.  J.  Aahton,  then  bdif 
unable  to  furnish  a  cargo  of  guano  at  the  said  port  or  plM^ 
the  defendants,  to  wit,  by  their  said  agent,  instructed,  (f> 
dered,  and  directed  the  master  of  the  said  yessel  to  sail  mi 
proceed  to  Cape  Town,  at  the  Cape  of  Good  Hope,  and  Ae 
said  vessel  did  then,  to  wit,  on  &c,  sail  and  proceed  to 
the  Bald  last-mentioned  place,  in  pursuance  of  and  obe^eaee 
to  the  said  instructions,  order,  and  direction,  and  did  afiff* 
wards,  to  wit,  on  &c,  arrive  at  the  said  lastr-mentioned  pbee^ 
of  which  the  defendants  then  had  notice :  that  the  ail 
agent  of  the  defendants  was  unable  to  fomiah  a  caigo  of 
guano  at  any  of  the  ports  or  places  in  the  charter-piitj 
provided,  and  thereupon  afterwards,  to  wit,  on  the  24th  of 
March,  1845,  the  said  agent  of  the  defendants  gave  notift 
in  writing  to  the  master  of  the  said  vessel,  that,  as  it  W 
not  in  his  power  to  procure  a  cargo  according  to  the  fixat 
clause  of  the  sdd  charter-party,  he,  the  said  agent,  did  cs- 
gage  the  said  vessel  upon  time,  according  to  the  latter  dann 
of  the  said  charter-party  in  that  behalf;  and  that  theraqxii 
the  sdd  vessel  was  employed  by  the  defendants  by  time^ 
under  and  by  virtue  of  the  said  clause,  &c.,  and  has  remaiiied 
and  continued  in  such  employ  fitHn  thence  hitherto;  vi 
that  afterwards,  to  wit,  on  &c.,  the  said  written  notioeb  v 
^ven  to  the  said  master  by  the  said  agent  of  the  frei^itaB 
as  aforesaid,  was  produced  and  shewn  by  the  plaintiffi  to  tk 
defendants,  the  said  freighters,  and  they  then  had  o^ 
thereof.    The  declaration  then  averred,  that  although  I? 
reason  of  the  premises,  the  defendants  became  and  weiefii- 
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ble  to  pay  to  the  plamtiff  in  cash,  on  account,  three  months'  ^^^46. 
pay  for  the  hire  of  the  said  vessel,  amounting,  &c.,  and 
the  esid  sum  became  and  was  and  still  is  due  and  payable 
by  the  defendants,  according  to  the  terms  of  the  said  char- 
ter-party, and  although  a  reasonable  time  for  the  payment 
thereof  had  elapsed  before  the  commencement  of  this  suit, 
yet  the  defendants  had  not  paid  the  same,  &c. 

There  were  also  counts  for  the  use  and  hire  of  a  vessel 
from  the  plaintiff,  for  goods  sold  and  delivered,  money  had 
and  received,  and  on  an  account  stated. 

Fleas,  first,  to  the  whole  declaration,  non  assumpsit ; 
and  to  the  first  count,  secondly,  that  the  sailing  and  pro- 
ceeding of  the  ship  to  the  sdd  port  or  place  on  the  south- 
west coast  of  Africa,  to  wit,  Au^  Pequina,  was  not 
agreeably  to  the  instructions  for  that  purpose  ^ven  by  the 
said  charterers,  in  manner  and  form,  &c. ;  thirdly,  that  the 
sfdd  agent  of  the  said  charterers  was  not  unable  to  furnish 
a  cargo  of  guano,  in  manner  and  form,  &c. ;  fourthly,  that 
the  agent  of  the  defendants  did  not  ^ve  such  notice  in 
writing  to  the  sdd  master  of  the  said  vessel  as  in  the  first 
count  mentioned,  nor  did  the  said  agent  engage  the  said 
vessel  upon  time,  in  manner  and  form,  &c.;  and  fifthly, 
that  the  eaid  written  notice  so  given  to  the  said  master  was 
not  produced  or  shewn  by  the  plaintiff  to  the  defendants, 
in  manner  and  form,  &c.     Issues  thereon. 

The  plaintiff's  particulars  of  demand  were  as  follows : — 
*'  Under  the  indebitatus  count  of  this  declaration,  the 
plaintiff  will  seek  to  recover  the  sum  of  £700,  for  three 
months'  hire  and  use  of  the  ship  or  vessel  called  the  Ophelia 
and  Anne,  due  to  the  plaintiff  firom  the  defendants,  under 
and  by  virtue  of  the  last  clause  of  the  charter-party  men- 
tioned and  set  forth  in  the  first  count  of  the  declaration  in 
this  case."  The  real  amount  claimed,  however,  as  appeared 
by  a  letter  to  the  defendants  from  the  plaintiff's  brokers, 
before  the  commencement  of  the  action,  was  645/.  13^.,  for 
"  time  pay,  as  per  charter-party,  on  277|i  tons  /m,  firom 
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1846.         30th  October^  1844,  to  SOth  January,  1845,  tbree  montb^ 

^BsrwicK      ^  ^^^'  ^'  P^  ^^'^  P^  month." 

^^  At  the  trial,  before  Polloek,  C.  B.,  at  the  Londcm  attingi 

after  hst  Hikrj  Term,  the  material  qiiestion  between  die 
parties  was,  whether  the  freight  was  to  be  paid  aooordii^  to 
the  weight  of  the  caigo,  or  according  to  the  time  the  di^ 
was  actoally  employed,  under  the  drcnmstanoes  disdosedii 
the  evidence. 

The  charter^Mirty  set  oat  in  the  declaration  was  ezecated 
on  the  23rd  of  October,  1844.  The  defendants  had  at  tint 
time  an  agent,  Mr.  C.  J.  Ashton,  on  the  south-west  coast  of 
Africa,  who  was  snperintending  the  loading  of  several  tv- 
sels  which  the  defendants  had  sent  out  for  the  purpose  of  ob- 
taining cargoes  of  guano ;  and,  on  the  25th  of  October,  tli^ 
wrote  to  Mr.  Ashton  the  following  letter  of  instroctioiu:— 

<'  Mr.  C.  J.  Ashton,  ''  London,  25th  October,  1844 

''Dear  Sir, — We  wish  this  letter  to  serve  as  an  in- 
stmction  to  the  captains  of  any  of  our  ships,  or  tlioft 
chartered  by  us,  and  that  they  should  proceed  according 
to  your  instructions,  agreeably  with  their  respective  charter 
and  render  you  every  assistance  in  their  power.  In  cut 
any  of  them  cannot  find  a  cargo,  we  wish  them  to  proceed 
where  you  deem  it  likely  to  procure  one. 

"  We  are,  &c., 

"  John  Boyd  &  Co.' 

The  vessel  sailed  from  London  on  the  31st  of  October^ 
and  proceeded,  according  to  the  defendants'  in8tmcti(8i8»  to 
the  island  of  Augia  Pequina,  on  the  south-west  cotft  of 
Africa,  where  she  arrived  on  the  1st  of  February,  1845. 
Ashton,  the  agent,  went  on  board,  and  the  captain  deliyered 
him  the  above  letter.  Ashton  informed  the  captam  thii 
there  was  no  guano  to  be  had  there,  and  that  the  ship  moBt 
procure  a  cargo  in  Saldanha  Bay,  and  directed  him  to  pio- 
ceed  to  the  Cape  for  a  license,  and  gave  him  the  foOowing 
letter  of  instructions : — 
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Captain  McClelland,  1846. 

Brig  Ophelia  and  Anne.  "  February  2, 1845. 

"Dear  Sir, — ^You  will  please  proceed  immediately  to 
Cape  Town,  where  you  will  receive  further  instructions 
from  our  agents,  Messrs.  Dickson,  Brownie,  &  Co.,  who 
will  procure  a  license  for  you  to  load  guano  at  Saldanha 
Bay,  on  your  delivering  the  letter  you  have  for  them. 

"  I  remain,  &c 

"  Per  John  Boyd  &  Co. 

"  C.  J.  ASHTON." 

At  the  same  time  Ashton  handed  to  the  captain  a  letter 
to  Messrs.  Dickson  &  Co.,  at  Cape  Town,  requesting  them 
to  do  all  in  their  power  to  facilitate  the  loading  of  a  cargo 
at  the  island  of  Malagas,  in  Saldanha  Bay,  and  to  give  all 
necessary  information. 

The  vessel  accordingly  sailed  for  the  Cape,  where  she 
arrived  on  the  19th  of  February.  The  captain  applied  to 
Messrs.  Dickson  &  Co.,  to  obtain  a  license ;  but  being  re- 
quired by  them  to  enter  into  an  engagement  to  sign  and 
hand  over  bills  of  lading  for  the  cargo,  deliverable  to  their 
agents,  as  a  security  for  the  charges  of  the  license,  he  re- 
fused to  do  so,  and,  on  the  20th  of  February,  wrote  to  the 
defendants,  stating  the  circumstances  in  which  he  was 
placed.  A  few  weeks  aflerwards  Ashton  arrived  at  the  Cape, 
and  was  informed  by  the  captain  that  he  would  not  enter 
into  the  engagement  required,  unless  Ashton  would  make 
the  freight  payable  according  to  the  time  employed,  instead 
of  by  the  weight  of  the  cargo,  and  that  if  Ashton  would 
not  do  this,  the  ship  should  remain  her  lay  days,  and  then 
go  to  England  in  ballast.  Ashton  remonstrated  against 
this  proceeding,  stated  that  it  was  not  in  his  power  to  ob- 
tain a  cargo  unless  the  captain  complied  with  the  usual 
customs  of  the  place,  and  that  the  latter  would  be  provided 
with  a  letter  from  him,  Ashton,  indemnifying  him  from  all 
responsibility,  and  that  any  documents  he  might  sign  would 
be  without  prejudice  to  his  charter-party.     And  on  the 
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1846.        22nd  of  March,  Ashton  accordingly  handed  to  the  obtain 
the  following  letter  of  indemnity : — 

"  Captain  McClelland,  "  Cape  Town,  March  22iicl, 

Brig  Ophelia  and  Anne.  1845. 

Sir, — In  order  to  enable  me  to  procure  a  cargo  for  yoor 
vessel,  it  is  necessary  that  you  should  sign  bills  of  lading  m 
favour  of  any  parties  to  shipping,  and  at  any  rate  of  fid^t 
mentioned  therein. 

^c  By  agreeing  to  the  above,  I  consider  that  you  are  act- 
ing for  the  benefit  of  your  charterers,  Messrs.  John  Bqjd 
&  Co.  of  London,  and  I  hereby  agree  to  hold  you  harmkflB 
from  all  responsibility,  and  that  this  shall  in  no  way  be 
considered  to  interfere  with  your  original  charter-party. 

"  I  remain.  Sir, 

**  Yours,  &c. 

*H3.  J;  AsHTOS, 
«  On  behalf  of  Messrs.  John  Boyd  &  Ca" 

Tlie  captain,  however,  refused  to  alter  his  previous  it 
termination,  and  thereupon  Ashton  gave  him  the  ftOowing 
letter: — 

''  Cape  Town,  24th  Maiefa,  1845. 

*^  Sir, — As  it  is  not  in  my  power  to  procure  for  yoa  i 
cargo  according  to  the  first  clause  of  your  charter^Mi^i  1 
now  engage  you  upon  time,  according  to  the  latt^  cisnieof 
the  same.  "  I  remain,  &a 

"  C.  J.  ASBIOV, 

"Per  J.  BoydkOoi' 

The  requisite  license  was  then  procured,  the  chaigeBcf 
which  amounted  to  353/.  15^.,  for  which  sum  a  biU  of  ex* 
change  was  drawn  by  Ashton  upon  the  defendants^  ptj* 
able  thirty  days  afler  sight,  to  the  order  of  Mr.  TiA 
the  collector  of  customs  at  Cape  Town,  which  was  tnuv- 
mitted  to  the  defendants,  and  accepted  and  duly  paid  bf 
them ;  and,  under  an  indemnity  from  Ashton,  bills  of  1b£bE 
were  signed  by  the  captain,  whereby  the  cargo  was  mA 
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deliverable  to  Mr.  Field  or  his  assigns,  but  sabject^  after  >J^t?i 
payment  of  his  demand,  to  freight  as  per  charter-party. 
The  capttun,  on  the  29th  of  March,  made  a  formal  protest, 
before  a  notary  pabUc,  that  he  consented  to  the  arrange- 
ment only  upon  the  footing,  that  his  doing  so  should  not  be 
held  to  interfere  with  or  affect  in  any  way  the  original 
charter-party. 

The  vessel  proceeded  to  Saldanha  Bay  (which  is  on  the 
south-west  coast  of  Africa,  about  seventy  miles  from  the 
Cape),  and  there,  under  Ashton's  superintendence,  loaded  a 
full  cargo  of  guano,  with  which  she  arrived  off  Falmouth 
on  the  26th  September,  1845 ;  from  thence,  under  the  in- 
structions of  the  defendants,  she  proceeded  to  Southampton 
for  the  purpose  of  discharging  her  cargo.  On  the  1st  of 
October,  the  defendants  wrote  to  the  captain,  stating  that, 
without  prejudice  to  the  charter-party,  or  reference  to  any 
dispute  connected  with  the  vessel,  their  wishes  r^arding 
the  cargo  were,  that  it  should  be  warehoused  in  the  South- 
ampton docks  in  bulk.  The  cargo  was  accordingly  landed 
in  the  Southampton  docks,  where  it  remamed  up  to  the 
time  of  the  trial  of  this  cause. 

Another  action,  which  stood  for  trial  next  in  the  paper 
afler  the  present,  was  an  action  of  indebitatus  assumpsit^ 
brought  by  the  plaintiff  against  the  defendants  for  the  sum 
of  26S5L  lOs.9  being  the  balance  of  time-fireight  for  the 
period  during  which  the  ship  was  employed  after  the  expi- 
ration of  the  three  months ;  and  in  that  action  the  further 
question  arose,  whether  there  had  been  such  a  '^  return  of 
the  vessel  to  her  port  of  delivery  and  discharge  of  her 
cargo,"  within  the  meaning  of  the  charter-party,  as  to  en- 
title the  plaintifib  to  recover.  And  it  was  agreed  between 
the  parties  that  both  the  cases  should  be  stated  to  the  jury 
and  determined  by  them  together. 

Upon  these  facts,  the  Lord  Chief  Baron  was  of  opinion, 
that,  under  the  circumstances,  the  captain  was  warranted  in 
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1846.  ^  his  refusal  to  enter  into  the  engagement  required  of  him  at 
the  Cape,  and  that  the  defendants  were  liable  upon  the 
agreement  for  time-freight  then  entered  into.  Upon  the 
other  question^  his  Lordship  thought  that  there  had  been 
such  a  delivery  of  the  cargo  as  to  make  the  balance  of  the 
freight  payable;  and  under  his  direction  the  plaintiff  had  a 
verdict  in  each  of  the  actions  for  the  amount  claimed^  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit. 

In  last  Easter  Term,  Jervis  obtained  rules  nisi  accord- 
ingly,  against  which,  in  the  present  Term,  (May  28), 

Watson  {Lush  with  him)  shewed  cause. — ^The  verdict  in 
both  these  cases  is  fully  warranted  by  the  evidence.  The 
true  construction  of  the  charter-party  is,  that»  in  case  acaigo 
cannot  be  provided  by  the  charterers*  agents  at  any  place 
designated  by  him  for  that  purpose  under  the  stipulations  of 
the  charter-party,  and  the  letter  of  instructions  given  to 
him  by  his  employers,  the  second  branch  of  the  charte^ 
party  shall  forthwith  come  into  operation,  which  empoww 
the  charterers  or  their  agent  to  hire  the  vessel  on  time- 
freight,  and  send  her  to  any  other  safe  ports  or  places  for 
a  cargo.  Here  it  appears  that  at  Au{^  Fequina,  the  place 
designated  under  the  charter-party,  a  cai^  could  not  be 
obtained,  and  therefore  the  other  clause  of  the  charte^ 
party  at  once  attached. 

As  to  the  other  point,  the  charter-party  freight  is  by  the 
charter-party  to  be  paid  '^  on  unloading  and  right  deliveiy  of 
the  cargo,  namely,  one-third  in  cash  on  arrival  at  port  of 
destination,  and  the  remainder  by  acceptance  at  three 
months."  Then,  by  the  subsequent  clause,  the  hire  upon 
time-freight  is  to  terminate  ^^upon  the  vessel's  return  to  her 
port  of  delivery  as  thereinbefore  provided  for,  and  the  dis- 
charge of  the  cargo ;"  and  the  balance  of  such  freight  is  to 
be  paid  "  on  the  vessel's  return  as  aforesaid  J*  The  defend- 
ants contend  that  these  words,  **as  aforesaid,''  import  ^to 
be  paid  in  manner  aforesaid,^ — that  isi,  by  acoeptance  at 
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three  months.  [ifc>(^,  B. — Or,  at  all  events,  that  payment  1846. 
is  not  to  be  made  until  the  return  of  the  vessel  to  her  port 
of  destination,  and  the  discharge,  L  e.  the  unloadmg  and 
right  delivery^  of  her  cargo.]  It  is  submitted  that  these 
i^ords  mean  merely  the  return  as  aforesaid,  i.  e.  her  return 
to  her  port  of  delivery  as  provided  for  by  the  previous  part 
of  the  charter-party.  But  further,  although  the  plaintiff 
has  still,  by  the  terms  of  the  charter-party,  and  under  the 
Customs  Regulation  Act,  3  &  4  Will.  4,  c.  57,  s.  47,  a  lien 
on  the  cargo,  it  has  been  discharged,  and  that  by  the  or- 
ders of  the  defendants,  and  the  freight  has  been  fully 
earned.  It  has  been  discharged  to  the  order  of  their  own 
agent,  who  has  warehoused  it.  The  existence  of  a  lien  on 
goods  does  not  prevent  a  vendor  from  suing  for  the  price 
of  them.  [Rolfey  B. — The  defendants  must  say  that  the 
freight  is  still  being  earned.  Aldersan,  B. — As  soon  as  the 
cargo  is  taken  out  of  the  ship,  and  she  is  useful  for  any  other 
purpose  of  navigation,  the  freight  ceases.] 

Jervis  and  Unthank,  contr&. — In  the  first  of  these  cases, 
two  questions  arise;  the  first,  on  the  construction  of  the 
charter-party ;  the  other,  on  that  of  the  letter  of  instruc- 
tions from  the  defendants  to  their  agent,  Ashton.  Now 
the  first  clause  of  the  charter-party  must  be  read  with  re- 
ference to  the  latter  alternative,  that  in  case  the  charterers' 
agents  should  be  imable  to  furnish  the  cargo  at  the  ports  or 
places  before  provided,  they  should  have  the  power  to  send 
the  vessel  to  any  other  safe  ports  or  places  for  the  purpose 
of  obtaining  a  cargo  of  guano,  or  of  other  goods.  It  clearly 
amounts  altogether  to  a  seeking  voyage.  [Alderson^  B. — 
No  doubt ;  but  then  it  says  you  are  to  seek  it^n  the  terms 
of  paying  time-freight.]  The  "  other  safe  ports  and  places'* 
must  mean  other  than  those  specified  in  the  former  part  of 
the  instrument,  which  includes  all  ports  and  places  on  the 
south-west  of  Africa.  The  stipulation  as  to  time-freight, 
tiierefore,  applied  only  to  places  elsewhere  tiian  on  tiie 
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1846.  south-west  coast  of  Africa.  Saldanha  Baj  was  a  place 
within  the  first  clause  of  the  charter-party,  to  which  the 
alternative  of  time-freight  did  not  apply.  Then  as  to  the 
letter^  it  is  only  a  conditional  designation  of  Saldanha  Bay, 
unless  in  the  meantime  the  vessel  meets  with  the  agent,  in 
which  case  the  charter-party  has  itself  provided  what  is  to 
be  done.  It  is  not  a  positive  designation  of  the  island,  but 
subject  to  instructions  from  the  agent.  It  was  at  that 
time  uncertain  where  guano  would  be  found ;  the  pboe  is, 
therefore,  lefl  to  be  fixed  by  the  agent  on  the  spot;  a  limit 
being  at  the  same  time  placed  to  the  lime  and  expense  of 
the  owner,  by  restricting  it  to  a  certain  range,  namely,  to  an 
island  or  islands  on  the  south-west  coast  of  Africa.  It  is  said 
the  plaintiff  may  recover  on  the  money  counts ;  but  that  h 
not  so ;  for  the  particulars  tie  him  up  to  the  charter-par^ 
freight ;  and  the  vessel  had  not  arrived  at  her  port  of  dis- 
charge when  this  action  was  brought,  therefore  the  contract 
was  not  fully  performed. 

With  respect  to  the  other  action,  the  hire  for  time-frei^t 
was  not  to  terminate  until  the  return  of  the  vessel  to  her 
port  of  delivery,  as  thereinbefore  provided  for,  and  the  dis- 
charge of  the  cargo,  and  the  balance  of  fineight  is  to  be  paid 
'^  on  the  vessel's  return  cu  aforesaid.^  Now,  by  the  fonner 
part  of  the  charter-party,  the  fireight  is  payable  **on  rmlf^ing 
and  riffht  delivery  of  the  cargo.''  The  diicharge  and  right  deB- 
very  of  the  cargo  are  used  as  synonymous  terms.  What 
was  done  at  Southampton  was  without  prejudice,  and  it  is 
the  same  for  this  purpose  as  if  the  cargo  had  remained  on 
board.  And  as  the  payment  is  to  be  in  cash  on  deUvdy^ 
there  is  no  reason  why  the  owner  should  retain  a  lien  on  the 
cargo.  Besides,  the  Customs  Regulation  Act,  8  &  4  WiO. 
4,  c  47,  s.  47,  preserves  the  lien  for  fireight,  when  the  goods 
are  landed  in  docks,  as  if  they  remained  on  board  But,  in- 
asmuch as  there  has  not  been  any  '*  right  delivery^  of  the 
cargo,  the  title  to  freight  has  not  attached. 

Cur.  adv.  vult 
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The  Court  now  delivered  their  judgment.  ^  1846. 

Pollock,  C.  B. — The  principal  question  in  these  cases 
is,  whether,  by  reason  of  the  vessel  ultimately  going  to  Sal- 
danha  Bay,  which  it  is  said  is  an  island  within  the  charter- 
party,  time-freight  was  recoverable.  The  question  turns 
upon  this,  whether  that  island  was  one  of  the  ^^  ports  or 
places  herein  provided,"  to  which  the  vessel  was  in  the  first 
instance  to  proceed.  I  think  the  charter-party  is  to  be 
construed  with  reference  to  the  instructions  given  to  the 
captain ;  and  no  instructions  were  given  to  go  to  Saldanha 
Bay  until  after  the  question  of  cargo  freight  was  entirely  at 
an  end,  and  the  defendants'  agent  had  distinctly  stated  that 
he  was  unable  to  procure  a  cargo.  It  is  not  the  case  of  a 
distinct  new  hiring  upon  a  time  contract;  but  the  agent 
dealt  with  the  transaction  thus : — "  Where  you  have  been 
instructed  to  go  under  the  first  clause  of  the  charter-party, 
I  am  unable  to  procure  you  a  cargo ;  I  therefore  hire  you 
on  time,  according  to  the  latter  clause  of  the  charter-party." 
There  is  abundant  evidence  to  shew  that  the  parties  con- 
sidered this  island  not  to  be  within  the  instructions,  and  as  not 
being  one  of  the  ports  or  places  thereinbefore  provided  for. 

Alderson,  B. — The  question  is,  whether  the  plaintiff  is 
entitled  to  recover  for  time-freight,  and  it  appears  to  me 
that  he  clearly  is.  The  vessel  is  in  the  first  instance  to 
proceed  to  any  safe  island  or  islands  on  the  south-west 
coast  of  Africa,  agreeably  to  instructions  to  be  given  to  the 
captmn  by  the  charterers  or  their  agents,  and  there  load  a 
cargo.  Then  it  is  stipulated,  that  in  case  the  agents  should 
be  unable  to  furnish  a  cargo  at  the  ports  or  places  therein 
provided,  they  should  have  the  power  to  send  the  vessel  to 
any  other  safe  ports  or  places  for  the  purpose  of  obtaining  a 
cargo,  in  which  case  the  charterers  were  to  pay  time-freight. 
The  question  therefore  is,  what  are  the  ports  and  places 
therein  provided?    Undoubtedly,  such  island  or  islands  on 
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1846.  the  south-west  coast  of  Afiica  as  should  be  designated  m 
the  instructions  given  by  the  charterers  or  their  agents  to 
the  captain.  Then,  as  a  cargo  could  not  be  procured  at 
the  place  so  designated,  the  other  clause  of  the  charter- 
party  came  into  operation,  which  provided  for  the  engage- 
ment of  the  vessel  on  time-freight. 

With  respect  to  the  other  pointy  which  arises  only  in  the 
second  action,  I  think  the  true  construction  of  the  charter- 
party  is,  that  as  soon  as  the  vessel  returns  to  her  port  of 
destination,  that  is,  '^to  a  safe  port  in  the  United  King- 
dom,''  the  time-freight  is  payable. 

KoLFE,  B. — I  am  of  the  same  opinion.  The  parties  are 
unable  to  comply  with  the  first  term  of  the  charter-party,  by 
which  a  cargo  is  to  be  procured  at  the  ports  or  places  desig- 
nated in  the  instructions  of  the  charterers,  and  then  adopt 
the  latter  alternative.  There  was  a  distinct  contract  under 
the  second  branch  of  the  charter-party,  which  entitles  the 
plaintiff  to  recover  in  the  first  action.  On  the  other  pcnnt 
I  quite  agree  with  my  brother  Alderson.  The  **  vessel's  re- 
turn to  her  port  of  delivery,  and  the  discharge  of  her  cargo," 
means,  when  she  is  so  discharged  as  that  the  owner  might 
have  her  at  his  disposal :  it  is  immaterial  that  he  retained  a 
lien  upon  the  cargo. 

Platt,  B. — The  parties  intended  a  designated  Toyage, 
the  designation  to  be  completed  by  instructions  frcmi  the 
charterers  or  their  agent  The  moment  the  charterers,  or 
their  agent,  gave  the  instructions,  and  made  the  election  of 
the  island  therein  mentioned,  the  voyage  was  perfectly  de- 
signated. The  latter  branch  of  the  charter-party  looks  to 
a  voyage  ascertained  in  the  first  place  by  the  charterers,  or 
their  agent  abroad,  and  when  that  is  found  to  be  unprofit- 
able by  the  inability  to  obtiun  a  cargo  there,  then  he  is  to 
be  at  liberty  to  hire  the  vessel  abroad,  but  it  is  to  be  on 
time-freight     As  to  the  other  point,  the  only  return  m^i- 


TRINITY  VACATION,   9  VICT. 

tioned  in  the  charter-party,  to  which  the  words  '*  the  ves- 
sel's  return  as  aforesaid"  can  apply,  is  her  return  to  her 
port  of  delivery  and  discharge  of  her  cargo ;  and  that  is  the 
period  up  to  which  the  time-freight  is  payable. 

Rule  discharged 
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VACATION    SITTINGS    AFTER    TRINITY 

TERM. 


Tarry  v.  Newman. 


June  18. 


XRESPASSfor  assault  and  false  imprisonment.     Plea,  Aninforma- 
Not  guilty  (by  statute).     At  the  trial,  before  Maule,  J.,  s  G^"  4^0. 2* 
at  the  last  Lent  Assizes  for  Bucks,  it  appeared  that  the  ?•  ^^*  ^^^  ■*^- 

'^'-  ^  mg  a  growing 

defendant,  a  magistrate  of  that  county,  had  convicted  the  ash-tree,  the 

plaintiff  under  7  &  8  Geo.  4,  c.  29,  s.  39,  for  stealing  a  m.,  was  pre- 

growing  ash-tree,  the  property  of  E.  F.  Maitland,  and  had  '^^^^  *» 

imprisoned  him  in  the  Aylesbury  house  of  correction  on  that  °^ '**«  peace, 

'■   ^     ^  ^  who  sammoned 

conviction.     The  information  and  complaint  on  which  the  the  offender, 
conviction  proceeded  had  been  given  by  one  Reeves  to  Mr.  and  place  fixed 
Dashwood,  a  magistrate,  who  had  thereupon  summoned  the  ^^^«  ""Jp. 
plaintiff  to  appear  before  him  to  answer  it     At  the  time  pe&red,  and 

,  was  conTicted 

and  place  fixed,  the  defendant  heard  the  evidence,  and  ad-  by  another 
judicated,   Mr.  Dashwood  and  another  magistrate  being  dk^dant/D.^ 

the  snmmoning 
magistrate, 
being  present,  but  not  taking  any  part.  The  conviction  ordered  the  plaintiff  ''  to  forfeit  and  pay, 
over  and  above  the  value  of  the  tree  stolen,  the  sum  of  5«. ,  and  for  the  value  of  the  tree  stolen  It., 
and  also  to  pay  the  sum  of  1/.  4«.  6d,  for  costs,  to  be  paid  on  or  before  the  19th  of  March  next, 
and  in  default  of  payment  of  the  said  sums  to  be  imprisoned  in  the  house  of  correction  "  at  &c., 
**  and  there  kept  to  hard  labour  for  one  month,  unless  the  said  sunu  shall  be  sooner  paid." 
It  then  ordered  the  5ff.  to  be  paid  to  the  overseer,  the  1«.  to  M.  the  party  grieved,  and  the 
1/.  4s.  6d.  to  be  immediately  paid  to  R.,  the  complainant. 

An  action  of  trespass  and  false  imprisonment  having  been  brought  against  the  defendant, — 
Held,  that  the  conviction  was  good,  notwithstanding  it  had  not  proceeded  on  the  information 
of  the  party  aggrieved,  or  been  made  by  the  magistrate  who  received  the  orii^inal  information 
and  issued  the  summons  on  which  the  defendant  appeared ;  nor  was  it  invalidated  by  its  mode 
of  adjudicating  the  costs. 
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1846.        present,  but  not  acting  in  the  case.     The  operative  part  of 
Tarrt"      ^®  conviction  was  as  follows: — 
V'  ^^  For  that  he  the  said  TVllliam  Tarry,  on  the  9th  day  of 

Nbwman. 

February,  in  the  year  aforesaid,  at  the  parish  of  Hn^ieii- 
don,  in  the  said  county  of  Bucks,  one  ash-tree  of  the  value 
of  Is.  at  the  least,  the  property  of  Ebenezer  Fuller  Mait- 
land,  Esq.,  then  and  there  growing,  unlawfully  did  steal, 
take,  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided :  I,  the  sud  John  Newman,  do 
therefore  adjudge  the  said  William  Tarry,  for  the  said 
offence  (the  same  being  his  first  offence),  to  forfeit  and  pay, 
over  and  above  the  value  of  the  said  tree  so  stolen  as  afore- 
said, the  siun  of  5«.,  and  for  the  value  of  the  said  tree  so 
stolen  as  aforesaid,  the  further  sum  of  1^.,  and  also  to  pay 
the  sum  of  1/.  4«.  6d.  for  costs,  to  be  paid  on  or  before  the 
1 9th  day  of  March  next,  and  in  de&ult  of  payment  of  the 
said  sums,  to  be  imprisoned  in  the  house  of  correctioii  at 
Aylesbury,  in  and  for  the  said  county  of  Bucks,  and  there 
kept  to  hard  labour  for  the  space  of  one  calendar  mcmtli,  un- 
less the  said  sums  shall  be  sooner  paid;  and  I  direct  Hiatthe 
said  smn  of  5s.  shall  be  paid  to  one  of  the  overseers  of  the 
poor  of  the  same  parish  in  which  the  said  offence  was  com- 
mitted, to  be  by  him  applied  according  to  the  directioos  of 
the  statute  in  that  case  made  and  provided,  and  that  the 
smd  sum  of  1^.  shall  be  paid  at  the  same  time  to  the  said 
E.  F.  M.,  the  party  aggrieved  by  the  said  offence,  who  has 
not  been  examined  in  proof  of  the  same(a);  and  I  do  order 
that  the  said  sum  of  1^  As,  ScL  for  costs  shall  be  imme- 
diately {b)  paid  to  Joseph  Reeves,  the  complainant*  Griven 
under  my  hand  and  seal  the  day  and  year  first  above  men- 
tioned. 

"  John  Newman,  (l.  s.)" 

(a)  See  Dickenson's  Sessions,  form  of  convicUon  given  by  7  & 

6th  edit.  080  ;  Paloy  on  Convic-  8  (Jeo.  4,  c.  29,  s.  71,  or  in  the 

tionsy  8rd  edit.  46, 142.  act.    See  judgment  of  Parhy  B. 

(6)  This  word  is  not  in  the 
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The  warrant  of  commitment  redted,  that  the  plaintiff  had  ^  1846. 
been  convicted  on  the  oaths  of  J.  Reeves  and  others,  of 
stealing  an  ash-tree,  &c.,  and  then  proceeded  thus :  '^  And 
thereupon  I,  the  said  justice,  adjudged  the  said  William 
Tarry  to  forfeit  and  pay  for  his  sfdd  offence,  the  same  being 
his  first  offence,  the  sum  of  5s,  over  and  above  the  value  of 
the  article  so  stolen  as  aforesaid,  and  for  the  value  of  the 
said  article  so  stolen  as  aforesaid,  the  further  sum  of  Is., 
and  also  to  pay  the  sum  of  IL  4s.  6d.  for  costs;  and  I  di- 
rected that  the  said  sum  of  5s.  should  be  paid  to  one  of  the 
overseers  of  the  poor  of  the  parish  last  aforesaid,  in  which 
the  said  offence  was  committed,  to  be  by  him  applied  ac- 
cording to  the  directions  of  the  statute  in  that  case  made 
and  provided,  and  the  said  sum  of  Is.  to  the  said  E.  F. 
Maitland,  the  party  aggrieved  by  the  said  offence,  who  has 
not  been  examined  by  and  before  me  in  proof  of  the  same ; 
and  that  the  sum  of  IL  4s.  6d.  for  costs  should  be  paid  to 
the  s(ud  J.  Beeves  the  compkdnant.  And  whereas  the  said 
Wm.  Tarry  has  made  default  in  payment  of  the  said  sums," 
&c  (the  warrant  then  directed  the  constable  to  take  the 
plaintiff  to  the  house  of  correction,  and  the  keeper  of  it  to 
receive  him  and  keep  him  to  hard  labour  for  one  calendar 
month,  ^'  unless  such  smns  as  aforesaid  should  be  sooner 
paid  or  satisfied.") 

The  plaintiff's  counsel  objected  to  the  conviction,  on  three 
prindpal  (among  other)  grounds :  firsts  because  it  had  not 
proceeded  on  the  information  and  complaint  of  Mr.  Mait- 
land,  the  party  aggrieved;  secondly,  because  the  original 
information  had  been  laid,  not  before  the  defendant,  but  be- 
fore another  ma^strate ;  thirdly,  because  the  defendant  had 
awarded  the  sum  for  costs  improperly,  viz.  by  ordering  the 
imprisonment  of  the  plaintiff  on  default  of  payment  by  him 
as  well  of  that  as  of  the  two  other  sums,  Maule,  J.,  re- 
served these  pointa  The  defendant  consented  to  the  in- 
formation and  warrant  being  put  in,  as  well  as  the  convic- 
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184G.  tion  and  warrant  of  commitment  The  plaintiff  had  a  Ter- 
dict  for  £5  by  consent,  leave  being  ^ven  to  moTC  to  enter 
a  verdict  for  the  defendant.  A  rule  having  been  obtdbed 
accordingly, 

G^Malley  now  shewed  cause. — First,  the  oonviction  wis 
bad^  because  the  party  aggrieved  should  have  been  the  com- 
plainant. This  appears  from  sect.  68  of  7  &  8  G^.  4,  c  29, 
by  which  the  justice  may  discharge  the  party  from  his  con- 
viction on  his  making  *^  such  satisfaction  to  the  party  ag- 
grieved for  damages  and  costs,  or  either  of  them,  as  shall  be 
ascertained  by  the  justice.  **    Now,  if  the  party  aggrieved, 
though  known,  is  not  present,  or  out  of  the  realm,  or  at  t 
distance  within  it,  the  party  convicted  could  not  seek  him 
out  to  pay  him.     By  sect  70,  **  If  a  party  proceeded  against 
pays  the  sum  adjudged,  or  is  discharged  from  his  conviction 
under  sect.  68,  he  shall  be  released  from  all  further  proceed- 
ings for  the  same  cause.''  By  sect.  66,  if  the  party  aggrieved 
is  unknown,  the  sum  awarded  as  the  value  of  the  property 
taken  is  to  be  applied  as  a  penalty,  L  e.  pidd  to  the  ovei^ 
seers  of  the  poor.     [Aldersany  B. — How,  in  that  case,  could 
the  party  aggrieved  be  unknown,  and  yet  be  the  complain- 
ant ?]     If  a  stranger  may  inform,  a  friend  of  the  offender 
may  do  so  behind  the  back  of  the  party  grieved,  and  fay 
consenting  to  the  offender's  making  satisfaction  under  sect 
68,  might,  under  sect  70,  bar  the  party  grieved  of  his  re- 
medy by  action.   (He  cited  1  &  2  Will  4,  c.  32,  a.  6).  By 
5  Geo.  3,  c.  14,  s.  3,  the  penalty  for  fishing  in  a  water  pro- 
tected by  tliat  act,  is  given  to  the  **  owner  of  the  fishery," 
being  to  be  paid  to  the  convicting  justice  for  his  use,  so 
tliat  there  would  be  no  need  to  seek  the  party  grieved  in 
order  to  pay  him.     Yet,  in  a  case  on  that  act»  where  the 
information  was  set  out  in  the  conviction,  it  was  held  that  the 
conviction  must  expressly  state,  as  well  in  the  informaticm 
as  in  the  evidence  also  set  forth,  that  the  proceedings  were 
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carried  on  at  the  instance  (a)  of  the  owner  of  the  fishery,  ^  1846. 
bemg  the  party  injured  (*).  [Parke,  B. — This  conviction 
shews  who  the  party  grieved  is,  and  awards  him  Is.  Sect. 
66  shews  that  the  party  grieved  is  not  in  all  cases  the  com- 
plainant ;  nor  is  there  anything  absurd  in  the  enactment  of 
sect.  70,  that,  where  a  proceeding  against  a  party  has  had  a 
certain  penal  result,  no  one  else  shall  have  a  civil  remedy 
for  the  same  matter.]  Though  Midelton  v.  Gale(c)  seems 
to  the  contrary,  the  stat.  1  &  2  Will  4,  c.  32,  there  acted 
on,  shews,  by  sects.  30,  37,  46,  that  it  was  there  contem- 
plated there  might  be  proceedings  before  magistrates  which 
the  party  grieved  might  not  appear  in  or  direct  Sect  41 
only  appUes  where  the  party  aggrieved  is  unknown.  It  did 
not  appear  whether  Maitland  authorised  Beeves  to  complain. 
[Parkcy  B. — The  parol  evidence,  if  gone  into,  might  have 
shewn  that  the  party  grieved  was  the  party  complain- 
ing. Must  that  fact  appear  on  the  face  of  the  conviction? 
The  form  of  conviction  given  in  the  act  distinguishes  be- 
tween the  complainant  and  the  party  grieved,  evidently 
contemplating  that  they  may  be  different  persons,  and  this 
conviction  follows  the  words  of  the  act.  AUersan,  B. — 
Nothing  shews  whether  Maitland,  the  party  grieved,  was 
known.]  The  stat.  3  Geo.  4,  c.  23,  s.  2,  only  applies  where 
two  magistrates  must  adjudicate.  In  Regina  v.  Wilcock  (d), 
Lford  Denman  said,  the  third  objection,  arising  from  the 
information  having  been  before  different  justices  from  those 
who  convicted,  was  certainly  not  removed  by  3  Geo.  4, 
c.  23,  s.  2,  because  the  fact  of  such  difference  is  not  recited 
in  the  conviction,  as  required  by  that  enactment. — He  also 
cited  Rex  v.  Carden  (e). 


(a)  Distinguished  from  «<  on  (e)  8  Ad.  &  £.  166 ;  3  N.  & 
behalf,"  1  Chitt.  R.  164.  P.  372. 

(b)  2  B.  &  Aid.  378 ;  S.  C,  (d)  14  Law  J.,  (N.  S.),  M.  C. 
and  fally  reported  by  Mr.  Chitty,  104 ;  1  New  Sees.  Cas.  661 ,  663. 
counsel  in  the  cause,  in  1  Chitt.  (e)  4  Burr.  2279. 
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from  the  act  are  the  other  way.  Sect.  65  of  7  &  8  Greo.  4,  1846. 
c.  29,  provides,  that  a  party  may  be  charged  on  the  oath  of 
**  a  credible  witness,"  without  fixing  who  the  witness  shall  be. 
By  sect.  63,  the  owner,  or  his  servant  or  agent,  or  a  peace- 
oflScer,  may,  on  view  of  the  offence,  take  the  party  before  a 
justice.  Now  the  plaintiff's  argument  would  prove,  that  un- 
less one  or  other  of  these  persons  saw  the  offence  committed, 
the  offender  must  escape.  The  ruling  in  Eex  v.  Daman  (a), 
that  the  party  grieved  and  the  complainant  ought  to  be 
shewn  by  the  information  and  conviction  to  be  the  same 
person,  proceeded  on  the  express  enactment  in  5  Geo.  3, 
c  14,  ss.  3  and  4,  that  the  owner  of  the  fishery,  viz.  the 
party  grieved,  shall  have  the  penalty  for  illegal  fishing,  and 
might  recover  it  by  action.  Griffiths  v.  Harries  (b)  applies. 
Next,  it  is  said  that,  if  any  one  but  the  party  grieved 
might  inform,  a  stranger  might  do  so,  and  bar  the  owner  of 
his  civil  remedy  without  his  consent;  but  section  70  of  this 
act  does  not  shew  what  the  ^^  further,  or  other  proceedings 
for  the  same  cause  "  which  are  to  be  barred,  are.  MideUon 
V.  Gale  is  rather  in  favour  of  the  defendant,  for,  on  the 
Game  Act,  1  &  2  Will.  4,  c  32,  the  owner  need  not  institute 
the  proceedings. 

Secondly,  at  common  law,  one  justice  might  deal  with 
a  complaint  which  another  had  received.  In  Jtmes  v. 
Gurdan,  Lord  Denman  said:  "It  may  be  conceded,  that, 
in  general,  where  no  provision  is  made  to  the  contrary, 
the  original  information  or  complaint  may  be  made  to  one 
justice,  and  another  may  hear  and  determine  the  matter.** 
Here  the  summoning  justice  was  in  fact  present  at  the  con- 
viction, but  the  conviction  was  by  the  defendant  singly,  as 
authorised  by  section  65.  [Parkey  B. — As  the  summoning 
justice  did  not  share  in  the  adjudication,  his  presence  did 
BO  more  than  exclude  any  inference  of  his  having  contested 

(o)  2  B.  &  Aid.  378;  1  Chit.  R.  347.  {h)  2  M.  &  W.  336. 
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1846.  the  defendant's  juriadiotion.]  The  defendant  might  haiw 
objected  to  the  infonnation  and  summons  being  made  put 
of  the  evidence.  In  Regma  t.  Wileoch  (a),  the  inform- 
ation was  put  in,  as  it  might  be  on  the  trial  of  an  i^ypeal 
against  a  conyiction,  so  that  it  clearly  appeared  that  (me  set 
of  justices  had  entertained  the  comphiint^  and  another  adju- 
dicated on  it.  Thirdly,  the  order  to  pay  costs  does  not 
affect  the  conviction.    [He  was  stopped  on  this  pcMnt] 

Pollock,  C.  R — The  rule  to  enter  a  verdict  for  the  de- 
fendant must  be  absolute.    The  questions  torn  on  the  ooo- 
struction  of  section  39  of  7  &  8  Geo.  4,  c  29,  which  cre- 
ates the  particular  oflfence,  and  is  illustrated  by  several  odxr 
sections  of  that  act     The  first  point  made  for  the  plaintf 
was,  that  the  parfy  grieved  must  be  the  party*  making  tk 
complaint     Had  that  been  intended  by  the  legidatare,  it 
would  have  been  easily  expressed,  but  is  not  00  emdei 
However,  we  are  called  on  to  declare  it  to  be  the  neuiuiy 
condufflon,  to  be  drawn  fincun  kgal  reasoning.  But  it  w««U 
be  hard  on  a  magistrate  to  decide  fixxn  dednctioiis  purelT 
aigumentative  that  an  action  of  tresfmaB  lies  against  Ibb^ 
unless  something  more  definite  should  af^iear  on  ^^rMiiw^ 
the  particuhur  statute.     The  inference  apfMuneat  from  Ml 
39  is,  that  any  person  whatever  m%ht  institiite  IUb  pro- 
ceeding before  a  magistrate ;  but  sect  65  makes  tint  wr 
dear,  for  it  says  nothing  about  the  complaint  beii^  otij  tf 
the  party  grieved,  and  shews  that  no  one  need  be  befaeik 
magistrate  except  the  *' credible  witnese^"*  who  nuiv  be  ik 
peace-officer,  or  other  perscm  not  bang  the  party  gncfvi 
It  was  next  argued  that,  by  sect  70,  this  conviction  inte- 
nifies  the  offender  against  other  proceedb^a^  so  *>— ^  aniea 
the  party  grieved  were  necessarily  the  conqilainaBt,  a  fp*^ 
of  the  offender  might  proceed  against  hiniiy  and  Ihn^  IjchI- 

(a)  1  New  Sob.  Caa.  651. 
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lusion,  deprive  the  party  grieved  of  his  civil  remedy ;  but  1846. 
any  such  fraud  would  annul  such  discharge  from  the  con- 
viction, and  the  whole  proceedmgs:  Duchess  of  Kingston's 
case  (a).  Again,  the  legislature  may  have  thought  it  right 
that  a  party  proceeded  against  before  a  magistrate  under  " 
this  act  should  be  cleared  from  any  other  proceeding.  It 
was  next  asked,  whether  the  conviction  by  a  justice  who  had 
not  summoned  the  plaintiff  was  valid,  so  as  to  justify  a  com- 
mitment under  it  The  short  answer  is,  that,  by  the  ex- 
press words  of  sect.  73,  ^^  no  warrant  of  commitment  shall 
be  held  void  by  reason  of  any  defect  therein,  provided  it  be 
therein  alleged  that  the  party  has  been  convicted,  and  that 
there  be  a  good  and  valid  conviction  to  sustain  the  same ;" 
and  it  is  a  rule,  that,  in  an  action  of  trespass  agfdnst  a 
magistrate  by  a  convicted  party,  he  cannot  travel  out  of  the 
conviction,  or  adduce  evidence  to  contradict  it,  if  it  is  good 
on  the  face  of  it,  though  on  appeal  to  the  sessions  he  might 
have  impugned  the  conclusion  of  the  magistrates  in  that 
manner  (i).  I  give  no  opinion  whether  one  magistrate  may 
proceed  on  an  information  which  another  has  received,  for  if 
this  conviction  is  good  on  the  face  of  it,  we  cannot  suffer  it 
to  be  falsified  by  extrinsic  matter.  The  defendant  might 
have  raised  the  question  by  not  appearing,  or  might  have 
appealed  (c).  On  the  last  point,  as  to  the  award  of  costs,  it 
is  clear  that,  taking  the  whole  act  together,  it  was  intended 
that  costs  as  well  as  damages  might  be  awarded  by  the  con- 
victing magistrate,  and  I  think  that  in  this  case  the  form  in 
which  this  has  been  done  is  correct  according  to  the  act. 

Parke,  B. — The  only  question  on  which  I  have  enter- 
tained any  doubt  is  the  first,  namely,  whether  the  informa- 
tion can  be  exhibited  by  any  person  but  the  party  grieved. 

(a)  1  East, P. C, 468;  1  Leach,  £a8t,22:  and  see ifaimy.2>a«0r«, 

Cr.  C,  146.  3  B.  &  Aid.  103. 

(6)  Paley  on  Convictions,  Srd  (c)  The  conviction  being  by 

edit.,  316;  Qratf  r,  Cookson,  16  one  justice  only.    See  sect.  72. 
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^^^^-  ^  My  doubt  arose  on  sections  68  and  70,  and  is  not  entirely 
removed,  but  is  not  sufficiently  strong  to  induce  me  to  differ 
from  the  rest  of  the  Court.  Section  39,  in  defining  and 
authorising  this  proceeding,  does  not  enact  that  no  one  but 
the  party  grieved  shall  proceed  for  penalties.  But  it  was 
argued  for  the  plaintiff,  that  it  would  be  hard  on  the  party 
grieved  if  his  action  for  the  damage  could  be  defeated  by  a 
conviction  had  behind  his  back,  by  a  person  proceeding 
without  authority  from  him  (a),  and  by  collusion  with  the 
guilty  party ;  and  Bex  v.  Daman  (b)  was  cited ;  but  the 
desired  inference,  that  the  complainant  only  can  be  the 
party  grieved,  arose  far  more  strongly  from  the  context  of 
the  act  there  proceeded  on,  than  from  this.  For,  as  has 
been  pointed  out  in  argument,  by  that  act  (5  Gea  3,  c  14, 
&  4),  a  remedy  by  action  for  the  penalty  was  expressly 
given  to  the  party  grieved,  and  by  sect.  3,  the  penalty  was 
directed  to  be  paid  to  the  convicting  justice  for  his  use.  As 
we  arc,  therefore,  at  liberty  to  put  a  different  oonstruction 
of  this  act,  I  am  of  opinion,  on  the  whole,  that  the  bar  in 
sect.  70  only  applies  in  cases  where  the  party  grieved,  after 
himself  making  or  authorising  complaint  to  be  made  before 
a  magistrate,  which  has  had  any  of  the  results  mentioned  in 
tliat  section,  has  afterwards  brought  an  action  for  an  injury 
already  compensated  in  the  other  manner.  Besides,  tbe 
words  of  the  act  are  very  general  and  strong  to  ^ew  that 
any  person  whatever  may  exhibit  the  information  in  this 
case. 

The  next  question  is,  whether  the  same  magistrate  who 
received  the  information,  and  issued  the  summons,  must 
proceed  to  convict  Upon  this  subject  no  common-law  rule 
can  exist,  as  the  penalties  can  only  be  awarded  by  authority 
of  a  statute ;  so  that  the  question  in  every  such  case  is,  what 

(a)  Reeves  was,  in    fact,  the  Prius,  and  this  was  not  thought 

servant  of  Maitlnnd,  the  party  material. 

grieved  ;  but  the  cause  was  dis-  (b)  3  B.  &  Aid.  378;  1  Chitt. 

posed  of  on   admissions  at  Nisi  R.  347. 
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did  the  legislature  intend  in  each  instance?  Now  in  this  1846. 
case  no  reasonable  doubt  can  exist,  under  sect.  65,  as  to  the 
power  of  one  magistrate  to  proceed  and  hear  the  complaint, 
for  he  may  ^^  summon  the  person  charged  to  appear  at  a 
time  and  place  to  be  named  in  such  summons,"  not  to  appear 
^^  before  him,"  namely,  the  summoning  magistrate.  That 
distinguishes  this  case  from  Jones  v.  Gurdon  (a). 

The  section  provides,  that  if  the  party  summoned  ^^  shall 
not  appear,"  that  is,  shall  not  appear  before  any  justice  at 
the  time  and  place  named  in  the  first  summons,  then,  on 
proof  had  of  the  service  of  that  summons,  the  summoning 
magistrate  may  proceed  alone,  ex  parte,  to  adjudicate,  or 
issue  his  warrant  to  apprehend  such  person,  in  which  case 
the  ^^  justice  before  whom  the  person  charged  shall  appear  or 
be  brought,  shall  proceed  to  hear  and  determine  the  case :" 
whereas,  if  the  party  appears,  i.  e.  before  any  justice,  on 
return  of  the  first  summons,  the  magistrate  on  the  spot  may 
entertain  the  original  application,  and  adjudicate  thereon. 
The  conviction,  therefore,  appears  to  me  to  be,  so  far,  valid. 

As  to  the  order  for  payment  of  costs,  the  act  is  very  per- 
plexed ;  but  this  conviction  has  stated  all  that  is  required 
by  it,  and  follows  the  form  prescribed  by  sect  71,  except 
in  ordering  payment  of  the  costs  to  be  made  "  immediately," 
for  which  there  is  no  authority.  The  intention  of  the  act 
was  clear,  that,  if  the  party  convicted  went  to  prison,  he 
should  pay  the  costs.  But  it  is  said  that  as,  when  im- 
prisoned, he  could  not  get  out  thence  without  paying  the 
costs  as  well  as  the  penalty,  and  the  value  (6),  an  illegal 
condition  was  thus  laid  upon  him ;  but,  on  comparing  the 
act  of  Parliament  with  the  conviction,  I  think  no  condition 
has  been  imposed  on  him  which  is  not  justified  by  the  act 
The  conviction  states,  that  the  plaintiff  "shall  forfeit  and 
pay,  over  and  above  the  value  of  the  tree  so  stolen  as  afore- 
said, the  sum  of  6$. ;  and  for  the  value  of  the  said  tree  so 

(a)  2  Q.  B.  600.  (h)  See  sect  67. 
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1846.  Stolen  as  aforesaid,  the  further  sum  of  Is. ;  and  also  the 
sum  of  U  4«.  6d.  for  costs,  to  be  paid  on  or  before  the 
1 9th  day  of  March  next,  and  in  defiuilt  of  payment  of  the 
said  sums,  to  be  imprisoned,"  &c  It  then  orders  that  ^^  the 
said  sum  of  U  4«.  6d.  for  costs  shall  be  immediately  paid  to 
Joseph  Reeves."  Thus  the  context  of  the  conviction  shews 
that  the  costs  awarded  are  to  be  paid  down  to  Reeves,  while 
lime  is  to  be  given  for  discharging  the  damages  and  value; 
and,  looking  to  the  substance,  it  is  dear  that  no  im- 
prisonment is  to  take  place  if  those  two  sums  are  paid; 
but  if  the  party  is  so  imprisoned,  then  he  cannot  be  dis- 
charged without  paying  the  third  sum  also,  viz.  the  costs. 
It  was  lastly  urged  that  the  conmiitment  was  bad ;  but 
Daniel  v.  PhiUips  (a)  is  in  point  to  shew  that  it  must  be 
read  with  the  conviction,  and  construed  in  the  same  waj. 
Then  no  illegal  condition  was  imposed  on  the  plaintiff  hj 
either. 

Aldersok,  B. — I  entirely  agree.  The  only  point  about 
which  doubt  has  been  entertained  is,  whether  the  party 
complidning  must  not,  ex  necessitate,  be  the  party  grieved; 
but  I  observe  the  form  of  conviction  in  sect.  71  directs  that 
the  value  of  the  articles  stolen,  or  the  amount  of  the  injiuy 
done,  "  shall  be  paid  to  C.  D.  [the  party  aggrieved^  ^]' 
*^  and  I  order  that  the  said  sum  of  for  costs  shaO 

be  paid  to  ,  [the  complainant] "     That  shews 

that  the  complainant  and  party  grieved  may  be  difierent 
persons,  and  serves  to  answer  that  doubt 

Platt,  B.,  concurred. 

Rule  absolute  {b). 


(a)  1  C,  M.,  &  R.  662;  6  thority  to  justices  of  peace  <n^  o/ 

Tyr.   292  ;   Rex    v.   MtlloTy  2  sessions  to  award  ooeta  to  be  paid 

Dowl.  P.  C.  173.  to  the  party  injured. 

(6)  18  Geo.  3,  c,  19,  gives  au- 
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1846. 

PiLKiNGTON  and  Another  v.  Scott  and  Others.  June  24. 

X  HIS  was  an  action  on  the  case  against  the  defendants.  The  plaintiffs 
for  wrongfully  harbouring  one  Joseph  Leigh,  a  servant  of  ing  with  L., 
the  plaintiffs.     Plea,  not  guilty  (with  other  pleas  not  mate-  ^e^Ui^'^for 
rial  to  be  stated).  »e^«n  yea«  «« 

.  ,  ft  crown-glass 

At  the  trial,  before  Po^^on,  J.,  at  the  last  Liverpool  maker;  that  ho 
Assizes,  the  plaintiffs  put  in  evidence  an  agreement  made  during  tbit 
between  them  and  Joseph  Leifi:h,  dated  in  the  year  1844.  **""  ^^'^  ^ 

•TO'  J  ^  any  other  per- 

The  substance  of  this  agreement  was,  that  the  said  Joseph  son  without 
Leigh  should  and  would,  at  all  times,  during  the  term  of  that  the j  might 
seven  years,  to  be  computed  from  the  day  of  the  date,  serve  waros'any'fine" 
the  plaintiffs,  their  executors,  &c,  as  a  crown-glass  maker ;  Jf®  ^^^!iJ°7' 
that  he  should  not,  during  the  said  term,  work  for  any  other  their  mles ; 
person  at  any  other  glass-house  or  place  of  business,  without  depression  of 
the  licence  of  the  plaintiffs ;  that  it  should  be  lawful  for  the  ^^^^^^"""^^ 
plaintiffs  to  deduct  from  his  wages  any  fine  that  he  might  ™oiety  ^J"  ***■ 
incur  for  breach  of  their  rules ;  that,  during  any  depression  he  should  be 
of  trade,  he  should  be  paid  a  moiety  of  his  wages ;  that,  if  the  plamtiffs' 
he  should  be  sick  or  lame,  the  plaintiffs  should  be  at  liberty  J^'jJ**  ^  *' 
to  employ  any  other  person  in  his  stead  without  paying  ploy  mj  oUier 
him  any  wages ;  that  the  plaintiffs  should  pay  him  when  stead,  without 
and  so  long  as  he  should  continue  to  be  employed,  and  work  ^J^,  thit*"^ 
as  a  crown-glass  maker,  wages  by  the  piece  (stating  them),  *^*^^'*^* 
and  £8  per  annum  in  lieu  of  house-rent  and  firing ;  and  that  him,  so  long  as 
the  plaintiffs  should  have  the  option  of  dismissing  him  from  employed  and 
their  service  on  giving  him  a  month's  wages  or  a  month's  ^^^^^ 

notice.  maker,  certain 

wages  by  thg 

It  was  contended  for  the  defendants,  that  the  agreement  piece,  and  £S  ^ 
was  invalid,  first,  as  being  unilateral,  and  not  mutual ;  for  o/house^renr 
that  under  it  the  plaintiffs,  the  masters,  were  not  bound  to  Jjd  firing;  and 

*  that  the  plain- 

tiffs should 
have  the  option 
of  dismissing  him  from  their  service  on  giving  him  a  month's  notice  or  a  month's  wages: — 
Held,  that  this  agreement  bound  the  plaintiffs  to  employ  L.  during  the  seven  years,  subject  to 
the  above  power  of  dismissal ;  that  there  was,  therefore,  a  good  consideration  for  L/s  contract 
to  serve  for  the  seven  years,  and  the  agreement  was  not  in  unlawful  restraint  of  trade. 
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1846.         employ  the  workman  at  all,  but  only  to  pay  hira  wages  so 
Pi L KINGTON    long  as  he  should  In  fact  be  employed;  and  secondly,  be- 

mm 

Scott.  cause  it  was  in  restraint  of  trade.  The  learned  Judge  over- 
ruled the  objections,  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiffs,  damages  £4. 

In  Easter  Term,  J.  Henderson  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  on  the  above 
points. 

Martin  and  Crompton  now  shewed  cause. — There  is  no 
ground  for  the  objections  taken  to  this  agreement.  The 
provision  for  a  month's  notice  before  dismissing  the  work- 
man implies  that  the  plaintifis  were  under  an  obligation  to 
employ  him  during  the  term,  subject  to  that  provision. 
They  are  bound  to  keep  him  in  their  employ  during  the 
seven  years,  unless  they  give  him  a  certain  notice ;  if  they 
turn  him  away  without  that  notice,  he  has  a  right  of  action; 
and  even  if  they  omitted  to  employ  him  at  all,  he  would 
have  a  right  to  recover  some  damages.  The  agreement, 
therefore,  is  mutual  Neither  is  it  unlawful  as  being  in 
restraint  of  trade.  \VTiy  may  not  a  man  hire  himself  for 
seven  years  as  well  as  for  one  year?  Since  the  case  of 
Hitchcock  V.  Coker  (a),  the  Court  will  not  inquire  into  the 
adequacy  of  the  consideration ;  it  is  enough  if  there  is  a 
sufficient  consideration  to  support  an  assumpsit.  Here  the 
ri£:ht  to  have  a  month's  notice  of  dismissal  isof  itself  a  soffi- 
cient  consideration. 

J.  Henderson,  contra. — This  agreement  is  invalid.  It 
purports  to  be  a  contract  on  the  part  of  Leigh  to  work  for 
seven  years  for  no  other  person  than  the  plaintiffs,  without 
any  contract  on  their  parts  to  employ  him  at  all.  It  may 
be  admitted,  that  if  any  consideration,  not  being  a  colour- 
able one,  appears,  the  Court  will  not  now  inquire  into  the 

(a)  6  Ad.  Si  EU.  440. 


V, 

Scott. 


TRINITY  VACATION,  9  VICT.  659 

value  or  amount  of  it;  that  is,  they  will  not  make  a  bar-  1846. 
gain  for  the  parties.  But  it  is  established  law,  that  a  con-  Pilkinoton 
tract  in  restraint  of  trade,  which  is  universal  in  point  either 
of  space  or  of  time,  is  altogether  void:  Young  v.  Tim- 
mins(a)y  Ward  v.  Byrne  (i),  Mallan  v.  May{c).  [Aldersoriy 
B. — If  it  be  in  partial  restraint  of  trade  only,  it  is  good,  if 
founded  on  a  consideration.  This  contract  is  for  seven 
years  only ;  it  is  therefore  partial  only ;  consequently  it  is 
a  lawful  contract,  if  there  be  a  good  consideration.]  If  it 
withdraws  the  workman  from  labouring  for  the  community 
generally,  without  any  obligation  on  the  masters  to  employ 
him,  it  is  invalid.  Now  throughout  this  agreement  there  is 
no  contract  or  stipulation  on  the  part  of  the  masters  to  em- 
ploy the  party  at  all.  They  only  contract  to  pay  him  wages 
"  when  and  so  long  as  he  shall  continue  to  be  employed." 
That  is  no  contract  to  employ  him :  Aspden  v.  Austin  {d)y 
Dunn  V.  Sayles  {e).  Then,  if  so,  supposing,  immediately  after 
the  signing  of  the  contract,  the  plaintiffs  refuse  to  give  him 
employment,  he  nevertheless  cannot  for  seven  years  work 
for  any  other  person.  That  is  an  undue  restraint  of  trade. 
The  agreement  to  work  for  no  other  person  is  absolute  and 
independent,  whereas  the  agreement  to  pay  wages  is  de- 
pendent and  conditional  on  the  employment.  Nor  can  the 
Court,  from  the  provision  as  to  a  month's  notice,  imply  a 
covenant  to  employ  him  during  the  seven  years.  [Alder^ 
souy  B. — Is  it  not  a  necessary  inference  therefrom,  and  also 
from  the  power  to  employ  other  persons  in  his  stead  during 
his  sickness,  that  they  ore  bound  to  take  him  into  their 
employ  ?  It  is  because  they  have  engaged  to  employ  him 
for  seven  years,  that  they  take  a  power  to  discharge  him  on 
giving  a  month's  notice.  Surely,  if  I  take  a  power  to  put 
an  end  to  an  agreement,  it  is  because  the  agreement  has 
begun.  The  power  to  dismiss  implies  that  they  have  en- 
gaged to  employ.     Platty  B. — The  proviso  must  be  taken 

(a)  1  C.  cSc  J.  331.  (d)  5  Q.  B.  671. 

(6)  6  M.  &  W.  548.  (e)  Id.  685. 

(c)  11  M.  &  W.  653. 
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1846.        to  be  an  exception  out  of  the  preceding  contract]    Pio- 
R  KiNOTo      ^^^7  ^^  masters  did  intend  to  bind  diemselves  for  the 
V'  seven  years,  but  it  is  not  so  expressed. 

Scott. 

Aldebson,  B.  —  The  question  in  this  case  simply  is, 
whether  the  rule  ought  to  be  made  absolute,  on  the  ground 
that  this  is  a  contract  in  restraint  of  trade,  and  has  no  ade- 
quate consideration  to  support  it.  If  it  be  an  unreasonable 
restraint  of  trade,  it  is  void  altogether ;  but  if  not»  it  is  law- 
ful, the  only  question  being  whether  there  is  a  consideration 
to  support  it ;  and  the  adequacy  of  the  consideration  the  Court 
will  not  inquire  into,  but  will  leave  the  parties  to  make  the 
bargain  for  themselves.  Before  the  case  of  Hitchcock  v. 
CoheTy  a  notion  prevailed  that  the  conaderation  must  be 
adequate  to  the  restraint;  that  was,  in  truth,  the  law 
making  the  bargain,  instead  of  leaving  the  parties  to  make 
it,  and  seeing  only  that  it  is  a  reasonable  and  proper  bar- 
gain. Here  the  restraint  is  for  seven  years  only,  with  an 
engagement  on  the  part  of  the  workman  not  to  go  into  the 
service  of  any  other  person  during  that  time ;  and  the  ques- 
tion is,  whether  there  is  a  consideration  for  that  engagement. 
Mr.  Henderson  says  there  is  not,  because  there  is  no  under- 
taking  on  the  part  of  the  plainti£&  to  employ  the  workman. 
But,  looking  at  the  agreement  altogether,  I  see  sufficient  to 
satisfy  me  that  they  are  bound  to  employ  him.  The  work- 
man agrees  to  serve  them  during  the  seven  years  on  certain 
terms,  and  they  agree  to  pay  him  certain  wages,  and  a 
moiety  thereof  during  any  depression  of  trade,  with  liberty 
to  them  to  employ  any  other  person  in  the  event  of  his 
being  sick  or  lame.  Then  they  are  to  have  the  option  of 
dismissing  him  from  their  service,  on  giving  a  month's 
wages  or  a  month's  notice.  All  these  provisions  being 
taken  together,  it  appears  to  me  that  the  agreement  points 
clearly  to  an  undertaking  on  the  part  of  the  masters  to  em- 
ploy the  workman  for  the  seven  years,  subject  to  the  notice, 
and  on  the  part  of  the  workman  to  serve  them  for  that 
period  on  the  same  terms.     That  is  a  reasonable  baigab. 
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having  its  foundation  in  a  good  consideration,  namely,  the        1846. 
agreement  to  employ  him ;  and  the  amount  or  adequacy  of    Pilkinotok 
that  consideration  the  Court  will  not  inquire  into.     The        scott. 
contract,  therefore,   is  not  void  as  being  in  restraint  of 
trade,  and,  being  binding  on  the  parties,  may  be  made  the 
foundation  of  an  action  against  the  defendants  for  harbour- 
ing and  employing  the  plaintiffs'  servant.     The  rule  must, 
therefore,  be  discharged. 

BoLFE,  B. — This  rule  was  granted  on  the  ground  that 
there  was  no  corresponding  undertaking  on  behalf  of  the 
masters  to  employ  the  workman:  and  when  the  case  is 
looked  at,  it  depends  not  so  much  on  any  principle  relating 
to  contracts  in  restraint  of  trade,  as  upon  the  principles 
relating  to  contracts  in  general;  because,  if  it  was  a 
contract  by  the  workman  to  work  for  the  plaintiffs  for  seven 
years,  and  by  the  plaintiffs  to  employ  him  for  that  time,  it 
clearly  was  not  void  as  being  in  restndnt  of  trade.  The 
question  therefore  is,  whether,  on  the  face  of  this  contract, 
there  is  an  undertaking  on  the  part  of  the  plaintiffs  to  em- 
ploy the  workman :  and,  looking  at  the  whole  together,  I 
think  there  is.  The  provision  as  to  notice  is  conclusive 
to  shew  that  the  plaintiffs  supposed  that,  by  the  other  stipu- 
lations of  the  contract,  they  had  agreed  to  employ  him  for 
seven  years;  else  why  should  they  introduce  a  power 
enabling  them  to  do  that  upon  notice,  which,  ex  hypothesi 
of  the  other  side,  they  might  do  without  any  notice  ?  This 
distinguishes  the  case  from  that  of  Aspden  v.  Austin,  where, 
as  Lord  Denman  says  in  his  judgment,  the  defendant  had 
not  covenanted  to  carry  on  his  business  for  three  years,  but 
only  to  pay  weekly  sums  for  three  years  to  the  plaintiff,  on 
consideration  of  his  performing  what,  on  his  part,  he  had 
made  a  condition  precedent.  But  here,  subject  to  the  con- 
dition of  notice,  I  think  the  fair  meaning  of  the  whole 
contract  is,  that  the  parties  did  stipulate  to  do  that,  which, 
in  the  case  of  Aspden  v.  Austin,  Lord  Denman  says  they 
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1846.        did  not     It  is,  therefore,  a  contract  by  the  masters  to 
PiLKiNOTON    eniploy,  as  well  as  by  the  servant  to  serve,  and  conse- 
quently the  ground  of  this  motion  fails. 


V. 
SC0TT» 


Platt,  B. — The  question  is,  what  is  the  oonstmction  of 
this  contract  ?  The  difficulty  with  me  all  along  has  been  to 
see  what  is  the  limit  of  the  engagement,  if  it  be  not  seven 
years.  That  it  is  an  engagement  for  no  time  at  all^  is  in- 
consbtent  with  all  the  provisions  of  it  which  have  been  re- 
ferred to  by  my  Brother  Alderson.  They  are  all  incon- 
sistent with  the  supposition  of  the  absence  of  any  under- 
taking on  the  part  of  the  masters  to  employ  the  worianan. 
I  think,  on  the  whole,  it  clearly  amounts  to  an  undertaking 
to  employ  the  party,  and  to  pay  him  the  agreed  wages, 
during  the  whole  seven  years,  unless  in  the  meantime  the 
contract  should  be  determined  by  notice.  That  distin- 
guishes it  from  the  cases  in  the  Queen's  Bench  which  have 
been  cited  by  Mr.  Henderson. 

Rule  discharged. 


June  26.  JowETT  v.  Spencer. 

Deciaratioii  in  COVENANT. — The  declaration  stated,  that,  by  an  in- 
Stated,  that  denturc,  dated  &c,  made  between  the  plaintiff  of  the  first 
draSSf ^ted  P^^'  Jonathan  Jowett  of  the  second  part,  and  John  Spen- 
to  defendant  all  cer  and  the  defendant  of  the  third  part,  the  plaintiff  frranted, 

the  coals  and  .  .  ^  . 

mines  of  coal  bargained,  sold,  aliened,  and  released  to  the  said  John  Spen- 
hmdV;^at  de-  ^^  ^^^  ^^^  defendant,  all  the  coals,  mines,  seams  and  beds 

fendant  cove- 
nanted to  pa  J  to  plaintiff,  as  the  price  of  the  coal  so  granted,  jf40  for  erery  statute  acre  of  the 
said  coal  which  should  be  found  under  the  said  lands ;  and  until  the  said  price  shoold  be  fully 
paid,  to  pay  plaintiff  £40,  part  of  the  said  price,  in  each  year,  by  two  equal  half-yearly  instal- 
ments, whether  the  whole  of  an  acre  of  the  said  ooal  should  be  gotten  in  er ery  aoch  year  or  not. 
Averment,  that,  at  the  making  of  the  indenture,  there  were  under  the  said  lands  divers,  to 
wit,  fourteen  acres  of  the  said  coal,  and  that  divers,  to  wit,  thirteen  acres  of  the  said  coal  stfll 
remained  under  the  said  lands ;  and  that  i!f40,  for  two  of  the  half-yearly  instalments  of  the  said 
price  for  the  coal  aforesaid,  became  due  and  still  was  in  arrear  and  unpaid  to  the  plaintiff :~ 
Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad,  for  not  aTenrinrthakcorit 
uttd  been/oimif  under  the  premises. 
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of  coal,  lying  within  and  under  a  certain  messuage  and  ^1846. 
lands,  situate  &c.,  with  the  privilege  of  winning  and  carry- 
ing away  the  said  coal ;  that,  by  the  said  indenture,  the  de- 
fendant coTcnanted  with  the  plaintiff,  his  heirs,  &c.,  that  he, 
the  defendant,  his  executors,  &c,  should  and  would  pay  to 
the  plaintiff,  as  the  price  or  consideration-money  of  the  said 
coal,  the  sum  of  £40  for  every  statute  acre  of  the  said  coal 
which  should  be  found  within  or  under  the  said  messuage 
and  lands,  and  should  and  would,  until  the  said  price  or 
consideration-money  should  be  paid  as  aforesaid,  pay  to  the 
plaintiff  the  sum  of  £40,  part  of  the  said  consideration- 
money,  in  each  year,  by  two  equal  half-yearly  payments,  on 
the  3rd  day  of  January  and  the  3rd  day  of  July,  whether 
the  whole  of  an  acre  in  any  such  year  should  be  gotten  or 
not  Averment,  that  at  the  time  of  the  making  of  the  said 
indenture,  there  were  within  and  under  the  said  messuage 
and  lands  divers,  to  wit,  fourteen  statute  acres  of  the  Sidd 
coal,  and  that  a  large  quantity,  to  wit,  thirteen  statute  acres 
of  the  said  coal  still  remain  within  and  imder  the  said  pre- 
mises ;  and  that  the  sum  of  £40,  for  two  of  the  said  half- 
yearly  instalments  of  the  price  for  the  said  coal,  became  and 
was  due  and  still  is  in  arrear  to  the  plaintiff. — Breach,  non- 
payment thereof. 

Plea,  non  est  factum. 

At  the  trial,  before  Coleridge^  J.,  at  the  last  assizes  at 
Liverpool,  a  verdict  was  foimd  for  the  plaintiff,  damages 
40/.  1^.  In  Easter  Term,  a  rule  nisi  was  obtained  for 
arresting  the  judgment,  on  the  ground  that  the  declaration 
was  insufficient,  for  not  averring,  in  the  terms  of  the  cove- 
nant, that  coal  was  found  under  the  demised  premises.  On 
a  former  day  in  these  sittings  (June  24), 

Addison  and  Hugh  Hill  shewed  cause. — The  objection 
here  is,  that»  although  the  declaration  contains  an  allegation 
that  there  was  and  is  coal  under  the  demised  premises,  it  is 
not  averred  that  ooal  was  found  under  the  premises,  the 
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1846.  covenant  being  to  pay  the  £40  ''for  eveiy  statute  acre  of 
the  said  coal  which  should  be  found  within  or  under  the 
premises."  But  in  substance  that  is  averred^  although  inr 
formally.  The  averment  that  coal  imu  under  the  premises 
could  not  be  proved  at  the  trial,  without  its  being  found. 
The  jury  could  not  otherwise  have  assessed  the  damages  at 
the  sum  of  40^  Is.  The  informality,  therefore,  is  cured  by 
verdict,  according  to  the  rule  laid  down  in  Siennel  v. 
Hoffff  (a).  Upon  a  traverse  of  the  averment  that  there  was 
coal  under  the  premises,  the  plaintiff  must  have  proved  scxne 
coal  to  have  been  found,  which  had  not  been  paid  for.  But, 
further,  the  declaration  states,  not  only  that  there  was  coal 
under  the  premises,  but  that  two  half-yearly  instalments  of 
the  consideration-money  were  in  arrear  to  the  plaintiff, 
which  could  not  be  unless  coal  had  been  found,  and  was 
unpaid  for;  and  that  the  defendant  has  admitted  by  his 
pleadings. 

AthertoTiy  {Jervis  with  him),  contriL — The  main  object  of 
this  covenant  clearly  was,  not  that  there  should  be  a  peri- 
odical payment  of  a  rent  at  all  events,  but  that  at  no  time 
the  whole  of  the  payments  should  exceed  the  whole  value 
of  the  coal  found,  which  was  estimated  at  £40  a  statute 
acre.  The  word  found,  therefore,  clearly  means  more  than 
existing,  because  the  mere  existence  of  the  coal  under  the 
premises  would  afford  no  measure  of  the  payments.  The 
covenant  is  then  qualified  thus :  that,  until  the  whole  con- 
sideration-money is  paid,  the  defendant  shall  pay  £40  a 
year,  whether  the  whole  of  an  acre  in  any  year  be  got- 
ten or  not ;  and  it  is  upon  this  part  of  the  covenant  only 
that  a  breach  is  assigned.  The  plaintiff  must  shew  a 
state  of  facts  which  entitles  him  to  the  money,  the  non-pay- 
ment of  which  he  alleges  as  a  breach.  He  must  therefore 
shew  that  the  money  is  in  arrear,  for  which  purpose  he  must 


(a)  1  Saund.  227,  n.  (1). 


A 
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shew  that  coals  have  been  founds  and  not  paid  for.  That  1846. 
cannot  be  intended  or  inferred  from  anything  stated  in  this 
declaration.  With  respect  to  the  allegation  that  two  half- 
yearly  instalments  became  and  were  due  and  still  are  in  ar- 
rears that  is  a  mere  statement  of  the  assumed  conclusion 
of  law  from  the  facts  before  stated,  which  would  not  be 
traversable.  In  covenant  for  non-payment  of  rent,  could 
the  plaintiff  recover  by  merely  saying  that  there  was  a  de- 
mise, and  that  rent  remained  due  ?  The  money  not  being 
due  on  the  covenant  itself,  the  plaintiff  must  add  the  extrinsic 
facts  which  entitle  him  to  sue ;  and  here  the  extrinsic  fact 
essential  for  that  purpose  is  that  coal  was  found,  which  was 
not  paid  for.  The  ^^  s^d  half-yearly  instalments"  mentioned 
in  the  conclusion  of  the  declaration,  are  those  mentioned  in 
the  covenant,  that  is,  instalments  which  are  to  be  paid  in  a 
given  event,  namely,  if  coal  be  found  under  the  premises, 
and  until  the  coal  found  shall  not  have  been  fully  paid  for 
at  a  certain  rate.  It  is  said  this  is  cured  by  the  verdict ; 
but  that  is  not  so ;  the  issue  joined  had  nothing  to  do  with 
it,  and  the  judge  would  not  have  allowed  any  evidence  to  be 
given  as  to  the  amount  due.  The  issue  being  proved,  the 
judge  would  merely  look  at  the  deed  to  see  how  many 
instalments  were  due.  [Plaity  B.,  referred  to  Sicklemore  v. 
Thistleton  (a),  as  in  point] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (i)  was  now  delivered  by 

Alderson,  B. — This  was  a  motion  in  arrest  of  judgment. 
The  declaration  stated,  that,  by  an  indenture  between  the 
plaintiff  of  the  first  part,  Jonathan  Jowett  of  the  second 
part,  and  the  defendant  of  the  third  part,  the  sidd  Jona- 
than Jowett,  at  the  request  and  by  the  direction  of  the 
plfuntiff,  did  grant  unto  John  Spencer  and  the  defendant, 

(a)  6  M.  &  Sel.  9.  (fi)  Aldersw^  B.,  Rolfsy  B.,  and  PkUt,  B. 
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1846.  all  the  coals,  mines,  beds,  veins,  and  seams  of  ooal,  under  a 
messuage  and  lands,  to  hold  the  same  to  the  said  John 
Spencer  and  the  defendant,  their  heirs  and  assigns,  in  equal 
shares,  as  tenants  in  common,  subject  to  the  covenants  in 
the  indenture  contained ;  and  that  the  defendant  by  the  in- 
denture covenanted,  that  Jolm  Spencer  and  he  would  pay 
unto  the  plaintiff,  as  the  price  or  consideration-money  for 
the  coal  granted,  £40  for  every  statute  acre  of  the  said  coil 
which  should  be  found  within  or  under  the  said  messuage 
and  lands ;  and,  until  the  said  price  or  censideration  for  the 
said  coal  should  be  fully  paid,  pay  to  the  plaintiff  £40,  part 
of  the  said  consideration-money,  in  each  year,  by  two  equal 
instalments,  on  the  3rd  of  January  and  the  3rd  of  July, 
the  first  payment  to  be  made  on  the  3rd  of  January  next 
after  the  date  of  the  indenture,  and  whether  the  whole  of 
an  acre  of  the  said  coal  should  in  every  such  year  be  gotten 
or  not. 

The  declaration  further  stated,  that,  at  the  time  ofmdUng 
the  said  indentttre,  there  were,  within  and  under  the  snd 
messuage  and  lands,  divers  statute  acres  of  the  said  cool, 
and  that  a  large  quantity,  to  wit,  thirteen  acres  of  the  said 
coal,  still  remained  within  and  under  the  said  messuage  and 
lands ;  and  that  a  sum  of  money,  to  wit,  £40,  for  two  of 
the  half-yearly  instalments  of  the  said  price  or  oonsideratioD- 
money  for  the  coal  aforesaid,  became  and  was  due,  and  still 
was  in  arrear  and  unpaid. 

The  defendant  pleaded  non  est  factum,  and  another  plea 
not  affecting  the  present  question.  On  these  pleas  issue 
was  joined,  and  the  jury  found  for  the  plidntifi^  The  ques- 
tion was  whether,  upon  this  finding,  the  pUdntiff  was  aiti- 
tled  to  judgment. 

By  the  covenant,  for  the  breach  of  whidi  this  action  was 
brought,  the  defendant  bound  himself  to  pay  £40  for  ewy 
statute  acre  of  the  said  coal  which  should  be  found  within 
or  under  the  said  messuage  and  lands;  and  that  sum 
yearly,  by  half-yearly  instahnents,  whether  the  whole  of 
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an  acre  of  the  sidd  coal  should  be  gotten  or  not     On        184C. 
either  branch  of  the  alternative  contemplated  by  the  cove- 
nant, the  finding  of  the  coal  was  a  condition  precedent  to 
the  obligation  to  pay  attaching.     In  order,  therefore,  to 
have  shewn  that  the  defendant  had  become  liable  to  pay 
the  £40  so  reserved,  the  plaintiff  should  have  averred  in  his 
declaration  that  coal  had  been  found  under  and  within  the 
messuage  and  land.     The    averment   that   the   coal   was 
within  and  under  the  messuage  and  land,  is  quite  consist- 
ent with  its  never  having  been  found.     The  language  of 
the  second  branch  of  the  covenant,  which  provides  for  the 
annual  payment  of  £40,  whether  the  whole  of  an  acre  of 
the  said  coal  should,  in  every  such  year,  be  gotten  or  not, 
shews  that  the  parties  to  the  deed  intended  that  the  word 
'^  found  "  should  import  more  than  the  mere  existence  of 
the  coal  under  and  within  the  messuage  and  lands.     Whe- 
ther it  is  considered  as  having  been  used  synonymously 
with  ^^  gotten,"  or  "  in  a  condition  to  be  won,**  or  any  other 
state  of  the  coal  beyond  that  of  its  mere  existence  under 
and  within  the  messuage  and  land,  is  unimportant.     The 
necessity  of  the  averment  of  its  having  been  found  still 
remains. 

But  it  was  contended  by  the  plaintiff's  counsel,  that 
ailer  verdict,  the  allegation  that  a  simi,  to  wit,  tiie  sum  of 
£40,  for  two  half-yearly  instalments,  became  and  was  due 
and  still  was  in  arrear,  was  sufficient  to  support  the  declara- 
tion, as  it  must  be  intended  that  in  assessing  the  damages 
the  jury  must  have  founded  the  verdict  upon  the  assumption 
that  coal  had  been  found.  But  in  Sicklemore  v.  Thistle^ 
ton  (a),  the  Court  of  King's  Bench  held  that  that  general 
averment  was  not  sufficient;,  even  after  verdict,  to  supply 
the  omission  of  stating  those  events,  upon  the  happening 
of  which  alone  the  liability  to  pay  attached.  In  that  case, 
the  defendant  had  executed,  as  surety  for  the  lessee,  the 

(a)  6  M.  &  Sel.  9. 
zz2 
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1846.  counterpart  of  a  lease.  In  the  declaration  he  was  stated 
to  have  covenanted  generally  that  the  lessee  should  pay  the 
rents  and  perform  the  covenants  by  him  to  be  paid  and  per^ 
formed^  and  the  breach  assigned  was^  that  rent  was  in  ar- 
rear;  but  the  deed  having  been  set  out  upon  oyer^  the 
effect  of  which  was  to  make  it  part  of  the  declaration^  the 
defendant's  covenant  appeared  to  be  to  pay  on  demand,  in 
case  the  lessee  should  neglect  to  pay  the  rent  for  forty  days 
after  it  became  due.  The  declaration  did  not  aver  the  de- 
mand on  the  expiration  of  the  forty  days,  and  on  that  ground 
the  judgment  was  arrested,  although  the  breach  assigned  in 
the  declaration  was,  that  three  quarterly  payments  of  rent 
were  in  arrear  and  unpaid,  contrary  to  the  defendant's 
covenant. 

But  the  form  of  assigning  the  breach  in  the  present  de- 
claration, by  describing  the  money  to  be  due  as  two  of  the 
said  half-yearly  instalments  of  the  price  or  consideration- 
money  for  the  coal  aforesaid,  limits  it  to  the  supposed 
average  of  instalments  of  the  price  for  the  coal  previously 
described  as  being  within  and  under  the  messuage  and  land; 
so  that  the  breach,  when  expanded,  might  be  read  thus: — 
That,  ader  the  making  of  the  indenture,  and  before  the 
commencement  of  the  suit,  a  sum  of  money,  to  wit,  £40,  for 
two  of  the  said  half-yearly  instalments  of  the  said  price  or 
consideration-money,  for  coal  within  and  under  the  messuage 
and  land,  became  and  was  due  and  still  is  in  arrear  and  un- 
paid to  the  plaintiff,  contrary  to  the  tenor  and  effect  of  the 
defendant's  covenant.  This  breach  differs  from  the  obliga- 
tion assumed  by  the  covenant,  which  was  not  to  pay  for 
coals  existing  within  and  under  the  messuage  and  land,  but 
for  such  of  them  as  should  be  found.  The  declaration, 
therefore,  is  bad,  and  the  judgment  consequently  must  be 
arrested. 

Rule  absolute. 
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1846. 

Booth  v.  Millns.  June  24. 

i-^EBT  by  payee  against  maker  of  a  promissory  note  fot  In  an  action  by 
£100,  made  the  25th  of  January,   1844,  payable  to  the  ^'^cr*!^' 
plaintiff  on  demand,  with  interest,  &c     Pleas,  first,  as  to  J^^^Jioo 
£50,  parcel  &c,  and  interest  thereon,  that  the  defendant  *nd  interest, 

J    1  .        .J  y,       ^  the  defendant 

made  his  said  note  for  £100,  and  interest,  instead  of  a  note  pleaded,  as  to 
for  £50,  by  mistake ;  secondly,  that  as  to  £50,  parcel  &c,  ^^l^'f^ 
and  interest,  the  said  note  was  made  for  the  accommodation  tJ»«  i««^««  npon 

which  lay  on 

of  the  plaintiff;  thirdly,  as  to  the  same  sum,  that  the  note  the  defendant; 

was  procured  by  the  fraud,  covin,  fee.,  of  the  plaintiff;  sidue,  paymoit 

fourthly,  as  to  £40,  parcel  of  another  sum  of  £50,  payment,  mon^hito 

On  all  these  pleas  issues  were  taken  and  joined.     Lastly,  9^'^'  ^^ 

the  defendant  pleaded,  as  to  the  residue,  payment  into  fendantwas 

court  of  14t  IO5.,  with  an  allegation  that  the  defendant  in  a  greater 

was  not  indebted  in  a  greater  amount.     This  allegation  *??^J|!  *® 

was  traversed   by  the   replication,  and  issue   was  joined  plaintiff  replied 

J  ^  '  -^  that  the  de- 

thereon.  fendant  was  in- 

At  the  trial,  before  Patteson^  J.,  at  the  last  assizes  at  j^^^  greater™ 
York,  the    right    to   bcrin  was  disputed.     The   learned  fmount,  and 

°  °      ^  '^  ^  ^  issue  was  joined 

Judge  ruled  that  the  plaintiff  was  entitled  to  begin ;  and  thereon  :— 
in  summing  up,  he  left  it  to  the  jury  to  say  whether  the  plaintiff  was 
defendant  had  made  out  his  case  on  any  of  the  pleas,  and  be^  at^e 
which  party's  witnesses  were  entitled  to  credit     The  jury  *"**• 
found  a  verdict  for  the  plaintiff  on  all  the  issues. 

Pashley  having  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  the  defendant 
was  entitled  to  have  begun, 

Martin  now  shewed  cause. — The  plaintiff  was  clearly 
entitled  to  begin  in  this  case,  because  it  lay  upon  him  to 
shew  that  the  defendant  was  indebted  to  him  in  a  greater 
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1846.         amount  than  the  sum  paid  into  court      Cripps  v.  Welb  (a) 
is  precisely  in  point. — The  Court  called  on 

Pashleyy  in  support  of  the  rule. — The  substantial  issues  in 
this  case  were  all  on  the  defendant.  Smart  v.  Rayner  (i) 
is  in  point  That  was  an  action  of  assumpsit  on  bills  of  ez- 
change,  and  on  an  account  stated ;  the  defendant  pleaded, 
to  the  counts  on  the  bills,  pleas  the  affirmative  of  which 
were  upon  him,  and  to  the  account  stated,  non  assumpsit; 
and  the  Court  held,  that  the  defendant  was  entitled  to 
begin,  unless  the  plaintiff  stated  that  he  had  some  eyidence 
to  give  on  the  account  stated.  But,  at  all  events,  if  the 
learned  judge  was  correct  in  this  case  in  ruling  that  the 
plaintiff  was  to  begin,  he  ought  to  have  told  the  jury  that 
it  was  for  the  plaintiff  to  make  out  his  case,  and  not  for  the 
defendant.  Mercer  v.  Whallic)  has  established  that  the 
mere  form  of  the  issue  is  not  the  criterion  whereby  tins 
point  is  to  be  determined. 

Alderson,  B. — I  think  this  rule  ought  to  be  discharged. 
The  plaintiff  was  entitled  to  begin,  an  issue  being  upon 
him.  Upon  the  issue  on  the  replication  to  the  fifth  plea, 
the  defendant  would  have  been  entitled  to  the  verdict,  un- 
less the  plaintiff  had  given  some  evidence  ;  and  that  is  the 
true  test  I  quite  assent  to  the  ruling  of  my  brother  BAjt 
in  Cripps  v.  Wells. 

RoLFE,  B. — I  adhere  to  the  rule  which  was  stated  by  me 
in  Cripps  v.  Wells.  I  own  I  think  it  is  unfortunate  that 
the  Courts  should  ever  have  granted  new  trials  on  the  mere 
question  as  to  the  right  to  begin  at  Nisi  Prius.  The  main 
point  is,  whether  the  judge  has  directed  the  jury  rightly  as 
to  the  party  on  whom  the  burthen  of  proof  lies.     If  the 

(a)  C.  &  Mar.  489.  (6)  6  C.  &  P.  721.  (c)  6  Q.  B.  447. 
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issues  are  rightly  put  to  the  jury,  we  ought  to  presume 
that  justice  will  be  done. 

Platt,  B. — It  seems  to  me  that  the  rule  laid  down  by 
my  Brother  Rolfe,  in  Cripps  v.  fVelb,  is  the  correct  one, 
viz.  that  the  plaintiff  is  to  begin  when  the  affirmative  of  the 
issue  is  upon  him.  That  is  the  general  rule.  Here  the 
issue  is,  whether  the  plaintiff  is  entitled  to  more  damages 
than  the  sum  paid  into  court ;  the  affirmative  of  that  issue 
he  was  clearly  bound  to  prove  (a). 

Rule  discharged  (b). 


1846. 


(a)  In  the  course  of  the  argu- 
ment, Alderson,  B.,  adverted  to 
a  correction  made  by  Parhe^  B., 
in  the  Exchequer  copy  of  the 
report  of  the  judgment  of  Lord 
Abinger^  C.  B.,  in  Huciman  v. 
Femie,  3  M.  &  W.  517.  The 
judgment,  as  printed,  runs  thus: 
— *^  We  have  no  doubt  as  to  the 
first  point,  that  the  Lord  Chief 
Justice  was  right  in  ruling  that 
the  onus  probandi  was  upon  the 
plaintiff,  and  that  he  was  bound 
to  begin.  We  cannot  agree,  how- 
ever, that  this  is  a  matter  en- 


tirely for  the  disposal  of  the 
judge  at  Nbi  Prius.  I  cannot 
say  that  we  should  interfere  in  a 
very  doubtful  case,  but  if  the  de- 
cision of  the  judge  were  clearly 
and  manifestly  wrongy  the  Court 
would  interfere  to  set  it  right." 
Parke,  B.,  has  substituted  for  the 
words  in  italics,  "  did  clear  and 
manifest  wrong ;"  and  has  added 
this  note  in  the  margin : — **  Qu. 
if  this  is  not  the  true  reading." 

(b)  See  Ashiy  y.  BateSy  ante, 
p.  589. 
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1840. 

jvHy  4.  Kemp  v.  Watt. 

Assampsiton  ASSUMPSIT. — The  first  count  of  the  declaration  was 
chusse  fOT£50  ^^  *  ^^  ^^  exchange  drawn  by  the  plaintiff  upon  and  ac- 
by  drawer         cepted  by  the  defendant,  for  payment  of  £50.  four  months 

•gainst  ac-  ^        ^^  nw 

ceptor,  with  afler  date.  There  was  also  a  count  for  money  lent,  and 
money  lent,       another  for  money  due  upon  an  account  stated. 

^^1?°^.'         ^'^^  ^  ^^^  ^^*  ^^"°*'  *^^*  \^^iox^  and  at  the  time  of 
Plea  to  the     the  makinsr  of  the  said  bill  of  exchansce.  the  defendant  exer- 

firit  count,  that      ,  °      .  . 

before  the  biU  cised  and  Carried  on  the  profession  and  business  of  an  Msr 
had  t^^e^^'to  torical  engraver,  and  had  then  been  and  was  retained  and 
pay  defendant    employed  in  his  Said  profession  and  business  by  certain  per^ 

certain  sums  .  . 

by  monthly  in-  SOUS  Carrying  on  the  trade  and  business  of  printsellers  and 
jf 40 ;  that  de-  publishers,  under  the  name  and  style  and  firm  of  Heniy 
nw^^to  pay     Gravcs   &  Co.,  to  engrave  on  copper  a  certain  print  or 

the  bill,  and 

thereupon, 

whUe  plaintiff  was  holder,  and  before  it  became  due,  in  consideration  that  defendant,  with  at- 

tenf  of  G.,  and  at  request  of  plaintiff,  would  permit  plaintiff  to  receive  from  G.  so  modi  of  the 

instalments  of  ;6^40  as  should  amount  to  the  sum  in  the  bill,  plaintiff  agreed  to  accept  paymeat 

of  the  bill  tbereoat,  and  to  discbarge  defendant  from  performing  the  promise  in  the  first  ooont 

Averment,  that  plaintiff  received  the  first  instalment,  but  neglected  of  his  own  wrong  to  pro- 
cure payment  of  the  residue  from  6.  out  of  the  next  instalment. 

Replication,  that,  in  consideration  that  defendant  would,  with  assent  of  G.,  at  request  of 
plaintiff,  permit  plaintiff  to  receive  from  G.  so  much  of  the  instalmenta  of  ;^40  aa  shoaU 
amount  to  the  sum  in  the  bill,  plaintiff  did  not  agree  to  accept  &c.  (traversing  the  pka  m 
terms): — Held  bad,  on  special  demurrer,  for  not  expressly  traversing  the  agreement,  and  fbr 
leaving  it  uncertain  whether  it  meant  to  put  in  issue  simply  the  agreement,  or  the  conaideratioB, 
or  both,  or  that  G.,  by  plaintiff's  consent,  agreed  to  pay  Um  the  bill  out  of  the  instsdmcnts,  so 
as  to  substitute  themselves  as  debtors  to  plaintiff  on  the  defendant's  acceptance. 

Eighth  plea,  as  to  ;£ 50,  parcel  of  the  monies  in  the  second  and  last  counts,  that  before  breadi 
of  the  promises  in  those  counts,  plaintiff  drew  his  bill  for  ;^50,  which  defendant  accepted  snd 
delivered  to  plaintiff,  who  then  accepted  and  received  the  same  in  diteharge  of  the  said  sum  of 
£hOf  parcel  &c.,  and  then  indorsed  and  delivered  the  same  to  S.,  who  from  thence  hitherto  hath 
been  and  still  is  the  holder  thereof,  and  entitled  to  sue  defendant  on  the  same. 

Replication,  that  the  bill  became  due  before  the  commencement  of  the  soit,  and  defendsnt 
did  not  pay  it,  and  that  S.,  before  the  commencement  of  the  suit,  returned  the  biU  to  plaintiff, 
who  then  became  the  holder,  and  continued  so  to  the  commencement  &c.,  and  atiU  is  the  bolder: 
— Held  bad,  on  special  demurrer,  for  setting  up  fresh  matter,  without  confessing  and  avoiding, 
or  expressly  traversing  the  averment  of  S.  being  holder  at  the  commencement  of  the  action. 

The  word  "  discharge  "  in  the  plea  imported  not  payment  or  sstisfaction  of  the  debt,  bat 
only  that  the  bill  was  given  "  for  and  on  account  of"  it. 

The  ninth  plea  resembled  the  eighth,  except  in  averring  that  whilst  S.  was  holder,  defendsnt 
and  K.,  at  his  request  and  on  his  account,  respectively  paid  him  its  amount. 

Replication,  traversing  the  payment,  &c.  of  the  bill  in  the  terms  of  the  plea,  and  generallj, 
and  averring  the  return  of  the  bill  by  Sharp  to  plaintiff,  and  the  holding  of  it  by  plaintiff,  ss  ia 
the  replication  to  the  eighth  plea  : — Held  bad,  on  specisl  demurrer,  for  IUlc  reasons  as  the  eighth. 

Where  plaintiff,  instead  of  demurring  to  a  double  plea,  replies  double,  he  must  not  leplf 
argumentatively,  or  by  setting  up  fresh  matter  without  confessing  and  avoiding  the  plea. 
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engraving  after  a  picture  by  Edwin  Landseer,  to  wit,  a  1846. 
picture  called  the  "  Hostelry  in  Olden  Time,"  for  a  large 
sum  of  money,  to  wit,  the  sum  of  £1200,  therefore  payable 
to  the  defendant  in  that  behalf;  and  the  said  H.  Graves  & 
Co.,  in  consideration  thereof,  afi;erwards,  and  before  the  said 
bill  of  exchange  became  due  and  payable,  to  wit,  on  &c.,  at 
the  request  of  the  phuntiff,  had  promised  and  agreed  to  pay 
the  defendant,  for  and  on  account  of  the  said  engraving, 
certain  sums  of  money  by  instalments,  to  wit,  £20  on  the 
9th  day  of  February,  and  £40  a  month  in  cash  thencefor- 
ward for  the  period  of  six  months,  the  first  £40  to  be  pay- 
able on  the  10th  day  of  March  then  next  ensuing ;  that  be- 
fore and  at  the  time  when  the  said  bill  of  exchange  became 
due  and  payable,  the  defendant  was  unable  to  pay  the  same 
according  to  the  tenor  and  effect  thereof,  whereof  the  plain- 
tiff then  had  notice,  and  thereupon  heretofore,  and  whilst 
the  plaintiff  w^as  the  holder  of  the  bill,  and  before  the  same 
became  due  and  payable,  and  before  any  breach  of  the  said 
promise  in  the  said  first  count  mentioned,  to  wit,  on  &c., 
^^  in  consideration  that  the  said  defendant,  with  the  assent  of 
H.  Graves  &  Co.,  and  at  the  request  of  the  plaintiff,  would 
suffer  and  permit  the  plaintiff  to  have  and  receive,  of  and 
from  H.  Graves  &  Co.,  so  much  of  the  said  instalment  of 
£40  as  should  amount  to  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  the  plaintiff  then  agreed  to  accept, 
receive,  and  take  payment  of  the  said  bill  of  exchange  from 
and  out  of  such  instalments,  and  to  discharge  the  defendant 
from  the  performance  of  the  promise  in  the  first  count  men- 
tioned." Averment,  that  afterwards,  to  wit,  on  &c.,  the 
plaintiff  did,  in  pursuance  and  part  performance  of  the 
said  agreement,  accept,  receive,  and  take  of  and  from 
H.  Graves  &  Co.  the  sum  of  £40,  being  the  first  of  the 
said  instalments;  and  although  afterwards,  to  wit,  on 
&c,  another  of  the  said  instalments,  to  wit,  another  sum 
of  £40,  became  due  and  payable,  and  the  same  was  suffi- 
cient to  satisfy  and  discharge  the  residue  of  the  said 
siun  in  the  said  bill  of  exchange  spedfied ;  and  although 
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1846.  the  defendant  hath  never  had  or  received  the  said  List-men- 
tioned instalment,  but  hath  always  hitherto  been  ready  and 
willing  to  suffer  and  permit,  and  hath  always  hitherto  suf- 
fered and  permitted,  the  plaintiff  to  have  and  receive  of  and 
from  H.  Graves  &  Co.  so  much  of  the  said  last-mentioned 
instalment  as  should  amount  to  the  said  residue  of  the  said 
sum  in  the  said  bill  of  exchange  specified;  and  although  the 
the  said  H.  Graves  &  Co.  have  always  hitherto  been  in 
solvent  circumstances,  and  fully  able  to  pay  the  said  last- 
mentioned  instalment,  of  all  which  premises  the  plaintiff 
then^  to  wit,  on  &c.,  had  notice ;  nevertheless  the  plaintiff, 
of  his  own  wrong,  hath  hitherto  omitted  and  n^lected  to 
obtain  and  procure  of  and  from  the  said  H.  Grraves  &  Ca 
any  part  of  the  said  last-mentioned  instalment :  by  means 
of  which  said  several  premises  the  defendant  hath  become 
and  is  wholly  exonerated,  released,  and  discharged  from  the 
promise  in  the  first  count  mentioned,  and  the  performance 
thereof. — Verification. 

There  were  similar  pleas  to  the  second  and  last  counts. 

Eighth  plea. — As  to  the  sum  of  £50,  parcel  of  the  monies 
in  the  second  and  last  counts  mentioned,  the  defendant  says, 
that  after  the  making  the  promise  in  those  counts  respec- 
tively mentioned,  and  before  any  breach  thereof,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  the  plaintiff 
made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  the  defendant,  and  thereby  requested  the  defendant  to  pay 
to  the  plaintiff,  or  order,  £50  for  value  received,  four  months 
afler  the  date  thereof,  and  the  defendant,  at  the  request  of 
the  plaintiff,  then  accepted  the  said  bill,  and  delivered  the 
same  to  the  plaintiff,  who  then  accepted  and  received  the 
same  in  discharge  of  the  said  sum  of  £50,  parcel  &c,  and 
then  indorsed  and  delivered  the  same  to  one  W.  Sharp,  who 
from  thence  hitherto  hath  been,  and  stiU  is,  the  holder 
thereof,  and  entitled  to  sue  the  defendant  upon  the  same. 
Verification. 

Ninth  plea,  as  to  the  same  sum,  parcel,  Sic,  that  after 
the  making  of  the  said  promise  &c,  and  before  any  breach 
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thereof,  and  before  the  commencement  of  this  suit,  to  wit,  1846. 
on  &c,  the  plaintiff  made  his  bill  of  exchange  in  writing, 
and  delivered  the  same  to  the  defendant,  and  thereby  re- 
quested the  defendant  to  pay  the  plaintiff,  or  order,  £50  for 
value  received,  four  months  afler  the  date  thereof^  and  the 
defendant,  at  the  request  of  the  plaintiff,  then  accepted  the 
said  last-mentioned  bill,  and  delivered  the  same  to  the  plain- 
tiff, who  accepted  and  received  the  same  in  discharge  of  the 
said  sum  of  £50,  parcel  &c,  and  then  indorsed  and  delivered 
the  same  to  one  W.  Sharp,  who  then  became  and  was  the 
holder  and  entitled  to  payment  thereof;  that  whilst  W. 
Sharp  was  the  holder  and  entitled  to  payment  of  the  said 
last-mentioned  bill  of  exchange,  to  wit,  on  &c.,  the  defend- 
ant and  one  T.  Kemp,  at  his  request,  and  on  his  account 
and  behalf  respectively,  paid  to  the  said  W.  Sharp  divers 
sums  of  money,  in  the  whole  amounting  to  the  said  sum  in 
the  said  bill  of  exchange  specified,  and  the  same  thereby 
then  became  and  was  fully  paid,  satisfied,  and  discharged. — 
Verification. 

Keplication  to  the  first  plea,  that,  in  consideration  that 
the  defendant,  with  the  assent  of  H.  Graves  &  Co.,  and  at 
the  request  of  the  plaintiff,  would  suffer  and  permit  the 
plaintiff  to  have  and  receive  of  and  from  H.  Graves  &  C!o. 
so  much  of  the  said  instalments  of  £40  as  should  amount 
to  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, he  the  plaintiff  did  not  agree  to  accept,  receive,  and 
take  payment  of  the  said  bill  of  exchange  from  out  of  such 
instalments,  and  to  discharge  the  defendant  from  the  per- 
formance of  the  said  promise  in  the  said  first  count  men- 
tioned, modo  et  form&. 

There  was  a  similar  replication  to  the  plea  to  the  second 
and  last  counts. 

Keplication  to  the  eighth  plea,  that  the  said  bill  of  ex- 
change in  that  plea  mentioned  became  due  and  payable 
before  the  commencement  of  this  suit^  to  wit,  on  &c ;  and 
the  defendant  did  not  pay  and  has  not  paid  the  amount  of 
the  said  bill,  or  any  part  thereof,  although  the  same  was 


676  CASES  IN  THE  EXCHEaUER^ 

1846.  duly  presented  to  him  for  payment  thereof  before  the  com- 
mencement of  this  suit ;  and  that  the  said  W.  Sharp,  afler 
the  said  indorsement  of  the  said  bill  to  him,  and  before  the 
commencement  of  this  suit,  to  wit,  on  Sec,  returned  the 
said  bill  to  the  plaintiff,  who  thereby  then  became  and  was 
the  holder  thereof,  and  so  remuned  and  continued  until 
and  at  the  time  of  the  commencement  of  this  suit  and  still 
is  the  holder  thereof. — Verification. 

Replication  to  the  ninth  plea,  that,  whilst  the  said  W. 
Sharp  was  the  holder  of  the  said  bill  of  exchange  in  that 
plea  mentioned,  the  defendant  and  the  said  T.  Kemp,  at 
his  request,  or  on  his  account  or  behalf,  did  not,  nor  did 
either  of  them,  pay  to  the  said  W.  Sharp  any  sums  of  money, 
in  the  whole  amounting  to  the  said  sum  in  the  biU  of  ex- 
change specified,  or  any  part  thereof,  nor  was  the  same  paid 
and  satisfied  or  discharged,  as  in  the  said  ninth  plea  allied; 
and  the  plaintiff  in  fact  saith,  that,  although  the  said  bill 
of  exchange  became  due  before  the  commencement  of  thb 
suit,  to  wit,  on  &c.,  yet  the  defendant  has  not  paid  the 
same,  or  any  part  of  the  amount  thereof;  and  that^  after 
the  indorsement  of  the  said  bill  to  the  said  W.  Sharp,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
said  W.  Sharp  returned  the  said  bill  to  the  plaintiff,  who 
thereby  became  and  was,  and  thence  hitherto  hath  been, 
and  still  is,  the  holder  of  the  said  bill. — Verification. 

Special  demurrer  to  the  replication  to  the  first  plea,  as- 
signing for  causes,  amongst  others,  that  the  same  is  calcu- 
lated to  embarrass  and  perplex,  inasmuch  as  it  is  dubious  and 
uncertain  whether  the  plaintiff  thereby  means  to  put  in 
issue  the  agreement  or  the  consideration,  or  both  the  agree- 
ment and  the  consideration. 

There  was  a  similar  demurrer  to  the  replication  to  the 
plea  to  the  second  and  last  counts. 

Special  demurrer  to  the  replication  to  the  eighth  plea,  as- 
signing for  causes,  amongst  others,  that  it  does  not  confess 
and  avoid,  or  traverse  and  deny,  the  said  plea ;  also  that  it  is 
an  argumentative  denial  of  the  allegation  in  the  said  j^ 
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that  W.  Sharp  "  hitherto  hath  been  and  still  is  the  holder  of  1846. 
the  said  bill,  and  entitled  to  sue  the  defendant  thereon ;" 
also,  that  the  replication  should  have  concluded  to  the 
country,  and  not  with  a  verification ;  also  for  that  it  is  ad- 
mitted by  the  replication  that  the  bill  was  accepted  and  re- 
ceived by  the  plaintiff  in  discharge  of  the  said  sum  of  £50. 
Special  demurrer  to  the  replication  to  the  ninth  plea,  as- 
signing for  causes,  amongst  others,  that  it  does  not  confess 
and  avoid,  or  traverse  and  deny,  the  said  plea;  also  that  it 
is  an  argumentative  denial  of  payment  to  W.  Sharp  of  the 
said  bill ;  also  that  the  replication  should  have  concluded  to 
the  coimtry,  and  not  with  a  verification. — Joinders  in  de- 
miurrer. 

Hurlstoncy  for  the  defendant,  in  support  of  the  demurrers. 
— The  replications  to  the  first  two  pleas  are  bad  for  uncer- 
tainty.    They  may  mean  that  the  plaintiff  made  the  agree- 
ment, but  not  on  the  consideration  laid,  or  may  intend  to 
put  in  issue  both  the  consideration  and  agreement,  or  simply 
the  agreement.    Suppose  issues  taken  on  them,  and  that,  at 
the  trial,  it  appeared  that  the  agreement  was  in  fact  made, 
but  on  a  difierent  consideration  from  that  laid  in  the  pleas, 
for  whom  could  the  issues  be  found?     \Parhey  B. — The 
replications  seem  bad,  but  are   the  pleas  good?]     They 
shew  the  extinguishment  of  the  debt,  by  the  agreement  to 
receive  it  out  of  the  instalments  payable  by  H.  Graves  & 
Co.     Mr.  Chitty,  Jun.,  in  his  work  on  Contracts  (a),  col- 
lects the  cases,  and  states  their  result  thus :  ^^  In  Tatlock  v. 
Harris  (b)y  Buller,  J.,  put  this  case — Suppose  A.  owes  B. 
£100,  and  B.  owes  C.  £100,  and  the  three  meet,  and  it  is 
agreed  between  them  that  A.  shall  pay  C.  the  £100,  B.'s 
debt  is  extinguished^  and  C.  may  recover  the  same  against 
A."   [AldersoTiy  B. — This  plea,  to  be  good,  must  shew  such 
an  agreement  as  would  give  a  right  of  action  against  Graves 

(a)  3rd  edit.  613,  2iid  edit.  482.  (6)  3  T.  R.  180. 
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1846.         &  Co.     Parhey  B. — Though  the  plea  alleges  the  agreement 
of  the  parties  to  have  been  with  their  astenty  that  may  mean 
their  assent  to  the  agreement  between  the  plaintiff  and  de- 
fendant, without  agreeing  to  making  themselves  liable.]   The 
plea  goes  further,  and  shews  Graves  &  Co.  to  have  acted  on 
the  agreement,  by  alleging  that  they  paid  the  first  instalment 
to  the  plaintiff.     [^AUersan^  B. — They  might  be  willing  to 
pay  the  instalments,  but  such  payment  does  not  shew  thtt 
they  had  agreed  to  be  liable  to  an  action  in  respect  of  them.] 
If  the  plea  to  the  second  and  last  counts  be  questionably 
the  plea  to  the  first  count  is  good,  for  it  shews  the  agree- 
ment to  have  been  made  while  the  bill  was  runnii^  and 
an  acceptor's  liability  may  be  discharged  by  parol,  evoi 
after  breach :  Whatley  v.  Tricher  (a),  Parker  v.  Leigh  {b). 

The  replications  to  the  eighth  and  ninth  pleas  are  bad,  for 
their  argumentative  denial  that  Sharp  was  the  holder  of  the 
bil],  and  should  have  concluded  to  the  country. 

«/.  Brown  was  here  called  on  in  support  of  the  replicationa 
— The  duplicity  of  the  pleas  compelled  the  plaintiff  to  re- 
ply the  non-payment  of  the  bill,  and  that  l^iarp  returned  it 
to  the  plaintiff;  for  if  the  indorsement  to  Sharp  alone  had 
been  traversed,  the  defendant  would  have  proved  the  fact 
Kearslake  v.  Morgan  {c)  shews  that  it  woidd  have  been 
enough  to  have  proved  a  negotiable  security  to  have  been 
given  "  for  and  on  account  of"  the  debt :  see  also  Mercer  v. 
Cheese  (d).  But  these  pleas  aver  that  the  biD  was  received 
by  the  plaintiff  in  discharge  of  the  debt,  and  also  that  he 
indorsed  it  to  Sharp.  Unless  a  plaintiff  thinks  proper  to 
demur  for  duplicity  of  a  plea,  he  must  put  both  facts  ia 
issue :  Chitty  v,  Dendy  (e),  Bolton  v.  Cannon  (J).     To  have 

(a)  1  Camp.  36.  (/)  1  Ventrfa,  272,  relied  on 

(b)  2  Stark.  C.  N.  P.  228.  in  Stephen  on  Pleadings,  oh.  11^ 
(e)  5  T.  R.  513.  sect.  3,  role  1.  And  see  per  Loitl 
{d)  4  M.  &  Gr.  804.  Abinper,  1  M.  &  W.  390:  sIjo 
(<)  3  Ad.  &  £.  323.  Smith  v.  ZHam^  7  Ad.  &  £.  1; 
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replied  that  the  bill  was  received  '^  in  discharge,^  might  ^  1846. 
have  admitted  Sharp  to  be  holder,  for  "  discharge  "  is  not 
necessarily  "  satisfaction : "  EmbUn  v.  Dartnell  (a),  MaiUard 
V.  Duke  of  ArgyU{b),  In  Fraser  v.  Welch  (c),  the  action 
was  on  the  bill,  not  on  the  consideration,  so  that  the  plain- 
tiff was  implied  to  be  the  holder  at  the  time  the  action  was 
brought  by  the  plaintiff.  Had  the  replication  in  this  case 
simply  traversed  Sharp's  being  the  holder  at  that  time, 
it  would  have  been  an  immaterial  traverse,  and  the  declara- 
tion would  have  been  said  to  have  been  answered  by  the 
rest  of  the  plea. 

Hurlstoney  in  reply. — If  the  pleas  are  double,  the  plain- 
tiff might  have  demurred  specially ;  but  if  he  does  not  do  so, 
and  replies  double,  he  must  not  violate  the  rule  against  ar- 
gumentative pleading.  The  plea  in  substance  alleges,  that 
Sharp  was  the  holder  of  the  bill  at  the  time  the  suit  was 
commenced.  That  is  replied  to  by  alleging  that  the  bill 
was  returned  to  the  plaintiff,  and  that  he  was  the  holder  at 
the  commencement  of  the  suit  That  confesses,  without 
avoiding,  the  averment  of  the  plea.  The  replication  should 
have  concluded  with  a  special  traverse,  absque  hoc  that 
Sharp  was  holder  of  the  bill  modo  et  form^  [Parkey  B. — 
That  argument  only  applies  to  the  issues  on  the  second  and 
last  counts ;  and  if  plaintiff  can  recover  on  the  first  count, 
they  need  not  be  discussed].  The  replications  admit  that 
Sharp  was  the  holder  of  the  bill,  and  then  argumentatively 
deny  it,  by  stating  fresh  matter,  viz.  that  the  plaintiff  was 
the  holder  at  the  time  of  bringing  the  action.  In  Fraser  v. 
Welch,  Lord  Abinger  said  (d),  "  I  think  Mr.  Erl^s  argu- 
ment b  correct,  that  if  a  plaintiff,  in  his  replication,  selects 

2N.  &  P.  lyS.C.'y  OertenT.Ra-  Eden  Y.Thrtley  10  M.&W. 606. 
hinsoriy  2  Dowl.  P.  C.  (N.  S.)  41.  (a)  12  M.  &  W.  830. 

But  aee  Moore y.Baulcott^l  Scott,  (b)  6  M.  &  Gr.  40. 

122;  1  Bing.  N.  C.  323;  Fault'  (c)  8  M.  &  W.  629. 

ner  t.  Chevelly  6  Ad.  &  E.  213 ;         (d)  8  Id.  085. 
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one  of  many  &ct8  in  a  plea,  for  the  purpoee  of  trying  the 
issue^  and  it  is  found  for  him>  the  other  &ct8  must  be  cona- 
dered  as  expunged  from  the  record."    [^Parke,  B. — You  say 
that,  as  the  plaintiff  did  not  demur  specially  to  the  plea, 
he  might  reply  by  answering  both  parts  of  it,  if*  instead  of 
answering  argumentatiyely,  he  had  traversed  that  Sharp 
was  the  holder  at  the  time  the  writ  was  issued.]     The 
matters  of  defence  were  two ;  first,  that  a  bill  had  been 
given,  and  next,  that  it  was  outstanding  in  Sharp's  hands 
at  the  time  of  suing.     \_AIderson,   B. — The  mere   giving 
back  the  bill  by  Sharp  to  the  plaintiff,  as  allied  in  the  re- 
plication, does  not  shew  the  phuntiff  to  be  the  holder  at  the 
time  of  bringing  the  action,  for  he  may  have  given  it  back.] 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment  on  the  first  count  There  were  two 
pleas  to  that  count.  [The  learned  Baron  stated  them.]  The 
first  question  is,  as  to  the  validity  of  the  replications  to 
those  pleas.  The  replication  is,  that  in  consideration  that 
the  defendant,  with  the  assent  of  Graves  &  CSo.,  at  the 
plaintiff's  request,  would  suffer  and  permit  him  to  have  and 
receive  of  and  from  Graves  &  Co.  so  much  of  the  instal- 
ments as  should  amount  to  the  sum  of  money  in  the  bill 
specified,  the  plaintiff  did  not  agree  to  accept  and  receive 
the  payment  of  the  bill  out  of  such  instalments.  Such 
being  the  replications,  I  think  that  the  special  demun^r  as 
to  them  is  well  founded.  The  form  in  which  the  agreement 
stated  in  the  plea  is  attempted  to  be  denied,  is  ambiguous 
The  replication  should  have  traversed  the  agreement  in  ex- 
press terms.  Here  it  is  impossible  to  say  whether  the 
plaintiff  means  to  put  in  issue  the  agreement  or  the  ocm- 
sidcration,  or  both. 

I  am  also  of  opinion  that  these  pleas  are  bad.  If 
they  admit  a  debt  due,  there  is  no  good  answer  to  the 
debt  incurred  by  the  acceptance.  There  is  no  averment 
that  Graves  &  Co.,  by  agreement  with  the  plaintifl^  con- 
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sented  to  become  his  debtors  by  substitution  for  the  de-  ^  1846. 
fendant,  which  allegation  was  necessary  to  make  the  plead- 
ing good  by  way  of  accord  and  satisfaction.  If,  indeed, 
there  was  an  agreement  between  the  three  parties,  by  which 
Graves  &  Co.  consented  to  substitute  themselves  for  the 
defendant  as  debtors  to  the  plaintiff,  the  plea  would  have 
been  a  perfectly  good  answer,  without  any  allegation  of 
payment.  But  the  plea  does  not  amount  to  that.  It  mere- 
ly uses  the  words  "  with  the  assent  of  Graves  &  Co.,''  which 
is  ambiguous,  and  is  bad  onthat  account.  There  is  nothing 
equivalent  to  an  express  allegation  that  Graves  &  Co. 
agreed  to  pay  the  plaintiff  the  amount  of  the  bill  out  of 
the  instalments. 

Then  it  is  sought  to  support  the  second  plea  to  the  first 
count,  on  the  ground  that  the  acceptance  of  a  bill  of  ex- 
change stands  on  a  different  footing  from  an  ordinary  debt, 
and  may  be  discharged  by  parol  admission  of  a  debt  due,  in 
lieu  of  accord  and  satisfaction ;  but  as  between  holder  and  ac- 
ceptor, the  law  merchant  requires  a  distinct  waiver  of  the 
obligation  of  the  acceptor ;  whereas  this  plea  only  attempts 
to  set  up  another  person  as  the  debtor,  and  does  not  shew 
any  express  discharge  of  the  obligation  of  the  acceptor. 

The  other  pleas  are  framed  with  great  ingenuity,  and  put 
the  plaintiff  into  great  difficulty  as  to  his  replication.  The 
first  question  is,  whether  the  averment  that  the  plaintiffs 
received  the  bill  in  discharge,  means  that  the  bill  was  deli- 
vered in  full  satisfaction  and  discharge  of  the  debt ;  if  so, 
the  debt  would  have  been  altogether  discharged,  and  the 
rest  of  the  plea  would  have  been  immaterial.  Mr.  Brown 
has  argued  that  the  word  "discharge"  imports  no  more 
than  that  the  bill  was  given  "  for  and  on  account  of"  the 
debt,  and  therefore  was  no  payment :  and  I  think  that  is  the 
true  construction  of  the  plea.  Then  the  plea  contains  a 
double  answer,  inasmuch  as  it  shews  the  delivery  of  a  nego- 
tiable instrument  for  and  on  accoimt  of  the  debt,  and  also 
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1846.^  that  the  pbdntiff  indorsed  it  to  Shaip.  The  queetion  is, 
whether  that  is  properly  replied  to.  With  respect  to  the 
first  part  of  the  pleas,  the  replications  say  nothing;  but 
they  answer  both  parts  ooUeotiyely^  by  shewing  that  the 
bill  was  dishonoured  and  returned  to  Sharp;  the  one  jim, 
namely,  the  eighth,  alleging  that  Sharp  was  the  holder,  and 
the  other,  namely,  the  ninths  that  th^^e  was  a  payment  to 
him. 

On  the  part  of  the  defendant  it  is  saidf  tha^  the  pba 
being  double  and  yet  replied  to^  the  teplioation,  if  dooUe 
also,  should  be  correct  acc(»ding  to  the  other  rules  of  plead- 
ing, whereas  these  replioati<»is  do  not  oonfinss  and  avoid  tba 
averment  that  Sharp  was  the  holder  of  the  biU^  but  set  up 
fresh  matter  instead.  AnditseoDGustomethattJiey  arebadcm 
that  account,  and  that  they  ou^t  to  have  ccmdiaded  with  a 
formal  traverse  that,  at  the  time  of  commencing  the  actiaiv 
Sharp  was  the  holder  of  the  bill 

There  will  therefore  be  judgment  for  the  defisndant  oa 
the  demurrers  to  the  replications  to  the  dghth  and  ninth 
ideas,  and  for  the  plaintiff  on  the  rast^ 

Alderson,  B. — I  am  of  the  same  opinionu  The  replica- 
tions to  the  pleas  to  the  first  count  are  clearly  bad.  It  is 
lefl  quite  in  doubt  whether  the  consideration  is  admitted 
or  denied,  and  whether  the  plaintiff  did  not  agree  simply,  or 
did  not  upon  that  consideration  agree.  That  amtnguitj 
is  pointed  out  by  the  special  demurrer.  The  other  pleas 
are  bad,  for  the  reasons  already  given. 

RoLFE,  B.,  concurred. 

Judgment  accordin^y. 


^ 
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1846i 
Smith  and  Others  v.  Page.  ^ 

Assumpsit  on  two  Wllfl  of  exdiange,  with  counts  for  in  indebitatiu 
interest,  money  lent,  money  paid,  and  on  an  account  stated.  JJJnqTdu/on 
Breach,  non-payment.     Damasres,  £1000.  "*  account 

mi  J    1  ^1  stated,  it  is  not 

The  second  plea  was,  Uiat,  after  the  accruing  of  the  causes  sufficient  to 
of  action  in  the  declaration  mentioned,  and  before  the  com-  Siraccruing  of 
mencement  of  the  suit,  the  defendant  and  the  plaintiffs  ac-  ^Jj^^^t^g 
counted  together  of  and  concerning  the  said  causes  of  action,  declaration 

mentioned,  and 

and  all  other  claims  and  demands  then  being  between  the  before  the 
plaintiffs  and  the  defendant^  and  then  amounting  to  certain  of  tile  ndt*"^* 
large  sums  of  money,  to  wit,  £1000;  and  on  that  account-  dcfendwitaiid 

^  ^  ''  plaintinac- 

ing,  a  certain  small  sum  of  money,  and  no  more,  to  wit,  counted  toge- 

the  sum  of  £150,  was  then  found  to  be  and  then  was  due  concerning  the 

and  owing  from  llie  defendant  to  the  plaintiffs,  which  sum  ^0^*^51*^1 

of  money  the  defendant  then,  in  consideration  of  the  pre-  other  claims 

,  ,  ^     ,  and  demands 

nuses,  promised  the  plamtifis  to  pay  to  them  on  request ;  then  being  be- 
and  thereupon  the  defendant  afterwards,  Mid  befbre  the  and^J^endant, 
commencement  of  this  suit,  paid  to  the  plaintiffs,  who  then  *niounting  to  a 
accepted  and  received  of  and  from  the  defendant,  a  large  wit,  £iooo, 
sum  of  money,  to  wit,  £150,  in  full  satisfaction  and  dis-  such  accounting 
charge  of  such  last-mentioned  sum  so  due  and  owing  from  J^'wit,  ^iso, 
the  defendant  to  the  plwitiffs  as  last  aforesaid  (a\ — Verifi-  ^«f  ^f^  ^^"^ 

^  ^  ^  to  be  due  and 

cation.  owing  from 

Beplication  to  the  second  plea,  that  the  defendant  did  plaintiff,  which 
not  pay  to  the  plwntiffs,  nor  did  the  plaintiffs  accept  or  **romuS*^dS. 
receive  from  the  defendant,  the  said  sum  of  money  in  the  ^^  pay,  and 

afterwards,  be- 

said  plea  mentioned,  or  any  part  thereof,  in  such  satisfac-  fore  commence- 

mentofthesuit, 
paid  to  plaintiff, 
who  accepted  it  in  fiiU  sadsfoetion  of  the  sum  dne  to  hin  from  dsfendant ;  for  such  a  plea 
does  not  shew  that,  at  the  time  of  the  second  accounting  relied  on,  anj  cross  demand  by  de- 
fendant against  plaintiff  existed,  or  that,  if  it  existed,  it  had  not  been  agreed  to  be  given  up 
by  defendant  in  consideration  of  plaintiff 's  giving  up  some  other  demand  of  his  on  d^endant, 
80  as  to  make  payment  of  the  bahmce  a  satisraotifm  olf  the  larger  sum. 

(a)  As  to  this  pWft,  bm  Com.      Dmm  r.  Hakker,  10  Ad.  &  £. 
Dig.,  tit.  «PLead€ap'*  (2  G.  11);      121. 
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1846.        lion  and  discharge  as  the  defendant  has  theran  allied ; 
^^j;;;;;"      concluding  to  the  country. 

Special  demurrer:  for  that  the  replication  traTeraes 
immaterial  all^ations,  and  therebj  offers  an  immaterial 
issue,  in  this,  that  the  statement  of  the  account  as  in  the 
second  plea  mentioned  having  altered  the  nature  of  the 
demand  in  the  declaration  mentioned,  and  the  plaintiffi 
own  remedy  being  upon  such  contract  of  acoount,  and  the 
pronuse  of  the  defendant  thereupon  made,  and  not  upon 
the  said  several  bills  and  contracts  in  the  declaration  men- 
tioned, it  is  wholly  immaterial  and  bettde  the  merits  of 
the  plea  and  this  action,  whether  the  sum  of  money  in  the 
plea  mentioned,  or  any  part  thereof  was  paid,  accqyted,  or 
received,  as  is  by  the  said  refdication  denied.  Secondlf, 
that  the  traverse  taken  in  and  by  the  same  replicatioii  ii 
not  taken  on  the  most  material  allegatiooB  or  parts  of  aid 
plea,  but  on  matters  which  will  not  ptofpeAj  deode  the 
merits  of  the  same  plea,  and  of  this  action.  Thirdly,  thet 
if  the  accounting  and  promise  in  the  last  county  and  the 
accounting  and  pronuse  in  the  plea,  are  not  one  and  the 
same  accounting  and  promise,  the  phintiffii  ought  to  hue 
newly  assigned  the  statement  of  account  by  them  in  the 
declaration  intended,  and  should  have  diatinclly  alleged  ia 
the  replication  that  the  several  statements  of  aoooont  were 
other  and  different,  and  the  replication  shoold  have  ooa- 
eluded  with  a  verification.  Fourthly,  that  the  TfpBf*^ 
does  not  answer  the  whole  of  the  fdea,  in  tkia^  that  die 
same  plea  contains  two  available  defences  to  the  sud  ac- 
tion— i,  e.  the  accounting  and  the  payment  tkeran  regptdr 
ively  alleged ;  and  both  of  the  said  defences  ahoold  have 
been  denied  by  the  replication. — Joinder  in  deanmiei. 

J.  Henderson,  in  support  of  the  demurrer. — ^Tlie  repEct- 
tion  is  bad ;  for  the  accounting  disdosed  in  the  plea  ii  sot 
stated  in  it  to  be  of  and  concerning  the  matiefg  laid  in  die 
declaration  only;  whereas  what  the  vepfiealion 
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an  accounting  on  all  other  claims  and  demands  between  the 
plaintiffs  and  the  defendant,  and  a  small  balance  found  due 
from  the  defendant  to  the  plaintiffs.  [^Parke,  B. — You  say 
the  accounting  laid  in  the  plea  respected  claims  by  the 
defendant  on  the  plaintiffs  as  well  as  by  the  plaintiffs  on 
the  defendant.]  Yes;  and  that  is  a  good  answer  to  the 
declaration.  In  Fidgett  v.  Penny  (a)y  Alderson,  B.,  says, 
in  law  the  second  accounting  must  be  taken  to  be  either  a 
payment  or  a  set-off,  and  therefore  must  be  pleaded  spe- 
cially. But  opening  a  settled  account,  by  pleading  a  set- 
off, after  mutual  concessions  of  particular  items,  would  be 
inconvenient.  A  new  state  of  things  arises  on  that  second 
accounting;  for  there  is  a  difference  between  a  mere  ad- 
justment  of  the  plaintiffs'  demand  or  single  claim,  and  an 
adjustment  of  all  claims  between  the  parties.  In  Comyns' 
Digest,  Action  on  the  Case  on  Assiunpsit  (G.),  it  b  said, 
''  If  A.  be  indebted  to  B.,  and  afterwards  they  come  to 
account  for  all  matters  between  them,  this  is  a  discharge 
of  the  debt."  Milward  v.  Ingram  (b)  is  cited,  where  it  was 
held,  that  a  simple  contract  to  pay  a  debt  might  before 
breach  be  discharged  by  the  debt  being  allowed  on  an 
account  subsequently  stated,  with  a  promise  to  pay  the 
balance  then  found  due.  In  Foster  v.  AUansan  (c),  Bulkr, 
J.,  says,  that  settlement  of  a  partnership  account  on  dis- 
solution is  in  law  sufficient  consideration  for  a  promise  to 
pay  the  balance  struck  (</),  and  that  such  promise  puts  an 
end  even  to  a  partnership  covenant  to  adjust  and  make  a 


1846. 


(a)  1  C.  M.  &  R.  108  ;  4  Tyr. 
660;  2  D.  P.  C.  714.  See  per  fToft, 
C.  J.,  May  Y.  iTiit^,  12  Mod. 
538,539;  1  Ld.  Raym.  680,  S.  C. 
Also,  as  to  mistakes  in  an  ac- 
count stated,  2  Freem.  62,  183. 
Thomas  v.  ThomaSy  8  M.  &  W. 
140 ;  Tyrwhitt's  Pleading,  274. 

{b)  1  Freem.  195;  1  Mod. 
205;  2  Mod.  43,  S.  C.  See 
per  Lord  Holt,  in  Mt^  ▼.  Ein^, 


as  reported  12  Mod.  538,  539 ; 
also  Price  v.  Dyer,  17  Ves.  363. 

(c)  2  T.  R,  479,  483. 

{d)  In  that  case  an  express 
promise  by  defendant  to  pay  a 
balance  was  prored.  So  in  Mih 
ravia  Y.-Levy,  2  T.  R.  483,  n. 
But  Gihbtj  C.  J.,  held  at  Nisi 
Prius,  that  no  such  express  pro- 
mise was  requisite,  Raekstraw  t. 
Imber,  Holt's  C.  N.  P.  368. 
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1846*  final  settlement  of  aocounta  at  the  expiratioii  of  the  term. 
The  stating  an  account  alters  the  nature  of  the  e¥idenoe  in 
the  case.  The  replication  would  be  sufficient^  if  the  ac- 
counting only  had  been  traversed. 

Sir  John  Bayky^  in  support  of  the  replication,  wia 

stopped  by  the  Court 

Parke,  B. — It  appears  from  AAerley  v.  Evans  (a),  that 
the  case  of  Miltoard  v.  Ingram  has  frequently  been  denied 
to  be  law.  The  fault  of  this  plea  is,  that  it  does  not  shew 
that  at  the  time  of  the  second  accounting  any  cross  de- 
mand existed  by  the  defendant  against  the  plaintiflb,  or 
that,  if  it  so  existed,  it  had  not  been  agreed  by  the  de- 
fendant to  be  given  up,  in  consideration  of  the  pl^MntiflGi 
giving  up  some  demand  of  theirs  against  the  defendant,  so 
as  to  make  the  payment  of  a  smaller  siun,  viz.  the  baknoe, 
a  satisfaction  of  a  larger  by  way  of  payment  (i).  Nor  doei 
it  appear  that  there  were  any  other  claims  by  the  plaifitiflBi 
on  the  defendant,  beyond  those  comprised  in  the  account 
stated  which  is  dedared  on.  In  order  to  make  the  plea 
good,  as  resting  on  the  defendant's  new  promise  mereijt 
it  should  have  alleged,  that  after  the  accruing  of  the  caoMi 
of  action  laid  in  the  declaration^  and  before  the  commenoe- 
ment  of  the  suit,  an  account  was  stated  between  the  plain- 
tifis  and  the  defendant,  of  and  concerning  the  said  caoaes 
of  action,  and  of  and  concerning  other  demands  of  tbe 
plaintiffs  against  the  defendant,  and  a  certain  other  de- 
mand of  the  defendant  against  the  plaintiflb ;  but  a  pkt 
merely  alleging  an  account  to  have  been  stated  between 


(a)  Sayer's  Rep.  269.    See  1  contract  oannot  extingnkh  i»- 

Ld.  KenyoD,  250.    Acted  on  in  other. 

Road4!s   ▼.  Bamesy   1  Burr.  9.  (h)  See  Dimm  r.  Ha$dkr,  10 

Ueld,  that  an  account  stated  was  Ad.  &  £.  121;  7%otmai  t.  Ht§- 

no  plea  to  a  demand  for  a  debt  tM^fm,  2  B.  &  C.  477,  as  xeststei 

of  the  same  nature,  as  one  simple  in  4  Ad.  &  £.  270. 


Pags. 
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the  parties  respecting  the  causes  of  action  declared  on,        1345, 
would  be  bad,  unless  payment  of  the  balance  found  due  {a)      ^     ^    ^ 
was  averred.     We  are  all  of  opinion  that  the  rest  of  the        _v. 
plea  affords  no  answer  to  the  action ;  and  as  the  objection 
to  the  plea  is  one  of  substance,  which  might  be  taken  on 
general  demurrer,  the  judgment  must  be  for  the  plaintiff. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff 

(a)  Or  a  release.    See  Com.  Dig.  tit.  "  Pleader  "  (2  G.  11).  jSbor- 
borough,  Mc^or,  S^c,  v.  Butler,  3  Levin.  237. 


The  Attorket-General  v.  Hallinq  &  Others.  June  25. 

X  HIS  was  an  information  in  the  nature  of  a  bill,  filed  by  The  eqnitj 
the  Attorney-General  on  the  equity  side  of  this  Court  theCo^tof 
It  stated  that,  by  the  Customs  Regulation  Act,  3  &  4  ^^^  * 
Will.  4,  c.  52,  it  was  enacted,  that  every  importer  of  any  vemue,  is  not 
goods  should,  within  fourteen  days  after  the  arrival  of  the  the  stat.  5  Vict, 
ship  importing  the  same,  make  perfect  entry  inwards  of  ^'  ^' 
such  goods,  or  entry  by  bill  of  sight,  in  manner  thereinafter 
provided,  and  should  within  such  time  land  the  same ;  and 
in  default  of  such  entry  and  landing,  it  should  be  lawful  for 
the  officers  of  the  customs  to  convey  such  goods  to  the 
king's  warehouse.    The  information  then  set  forth  the  other 
enactments  of  the  same  statute,  requiring  the  importers 
to  deliver  to  the  collector  or  controller  a  bill  of  entry  of  the 
goods,  and  to  pay  down  the  duties  payable  on  the  goods 
therein  mentioned,  &&,  allowing  in  certwi  cases  an  entry 
by  bill  of  sight,  on  which  the  goods  should  be  provisionally 
landed,  and  providing  for  the  subsequently  making  a  ftdl 
and  perfect  entry  thereof,  &c.  &c. ;  and  also  the  provisions 
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1846*        of  the  Costoms  Duties  Act,  3  &  4  WilL  4,  a  56,  impo«- 
Att^Gbk      ^S  <^i^t^  duties  of  customs  on  the  importatian  of  manu- 
V.  factures  of  wool,  not  being  goats*  wool,  and  other  manufac- 

tured goods,  and  of  the  3  &  4  Vict.  c.  17,  by  which  an 
additional  duty  of  £5  per  cent,  was  charged  npon  the  {ko- 
duce  and  amount  of  all  the  duties  and  reTenues  of  customi 
and  excise  charged  and  collected  under  the  management  of 
the  Commissioners  of  Customs  and  Excise,  with  certain  ex- 
ceptions therein  mentioned.  The  information  then  stated, 
that  during  the  months  of  July  and  August,  1841,  the  de- 
fendants carried  on  the  business  of  dealers  in  French  and 
foreign  silk,  &c.  in  Cockspur-street,  Westminster,  and 
were,  by  themselves  and  their  agentsi,  in  the  habit  of  im- 
porting from  France,  and  elsewhere  abroad,  consignments 
of  silk,  &C.,  upon  all  of  which  true  and  perfect  entries  ought 
to  have  been  duly  made  upon  the  importation  into  thk 
kingdom,  for  the  purpose  of  enabling  the  duties  of  the 
customs  due  thereon  to  be  duly  collected ;  that  they  em- 
ployed Messrs.  Christopher  &  Co.  as  their  agents,  to  make 
or  cause  to  be  made  on  their  behalf,  as  the  importers  of 
such  goods,  the  necessary  entries  inwards  of  goods  so  con- 
signed to  or  imported  by  them,  and  cause  the  necessaiy 
duties  to  be  paid  thereon ;  that,  on  the  5th  July,  1841,  a 
package  or  case  of  goods,  marked  H.  P.  S.  354  (the  said 
letters  being  intended  to  denote  the  ownership  of  the  de 
fendants,  as  being  the  initials  of  the  defendants'  firm), 
arrived  in  the  port  of  London  on  board  a  vessel  called  the 
^^  Harlequin,"  &c.,  which  was  imported  by  and  consigned 
to  the  defendants.  It  then  stated  the  entry  and  bill  of  sight 
made  by  the  defendants' agents  on  the  importation  of  these 
goods,  the  warrant  granted  thereon  by  the  collector  and 
controller,  and  the  perfect  entry  made  thereon  by  the  de- 
fendants' said  agents  of  such  goods,  as  consisting  of  goods 
manufactured,  of  the  value  of  £31,  and  of  manufactnres  of 
wool,  not  goats'  wool,  of  the  value  of  £50 ;  and  allied  that 
the  officer  of  customs,  whose  duty  it  was  to  have  checked 
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such  entry,  and  to  have  seen  that  It  was  a  true  and  perfect 
entry,  being  in  collusion  with  the  said  agents,  and  with  the 
defendants,  permitted  it  to  be  passed  without  any  due  and  »• 

proper  check,  and  in  collusion  with  the  defendants  made 
an  entry  of  the  contents  of  the  package  in  the  blue  book, 
stating  that  the  contents  consisted  of  187  ells  de  Laine,  540 
ells  do.  do.,  worked  manufactures  of  value,  and  of  67  shawls 
and  30  shawls,  being  goods  made  up  at  value,  and  which 
entry  in  the  said  blue  book  was  a  false  and  collusive  entry, 
and  was  not  a  true  and  correct  entry  of  the  goods  contained 
in  such  package,  upon  which  duty  ought  to  have  been  esti- 
mated and  paid.  The  information  then  proceeded  to  state, 
that  the  duty  paid  on  such  entry  was  only  lAL  7s,  9d., 
whereas  the  package  contained  a  much  larger  quantity  of 
the  same  description  of  goods,  and  of  other  articles,  on 
which  an  entry  ought  to  have  been  made  and  duties  paid, 
and  that  the  amount  of  the  duty  payable  thereon  by  the 
defendants  amounted  to  £140  beyond  the  amount  actually 
paid ;  which  was  and  is  a  debt  still  due  from  the  defendants 
to  her  Majesty,  and  which  duties  so  unpaid  ought  to  be  ac- 
counted for  and  pidd  to  her  Majesty,  in  respect  of  the  duties 
so  payable  and  withheld  by  the  defendants. 

The  information  set  forth  several  other  transactions  of 
the  same  nature,  and  stated  that  applications  had  been 
made  to  the  defendants  for  payment  of  the  duties  remain- 
ing unpaid  in  respect  of  the  goods  so  imported  by  them  as 
aforesaid,  and  to  come  to  a  fair  account  in  respect  thereof^ 
but  that  the  defendants  had  refused  to  do  so,  and  pretended 
that  the  goods  did  not  belong  to  them,  and  were  not  im- 
ported on  their  behalf,  &c  &c.  It  then  prayed  a  discovery 
as  to  this  and  all  other  matters  relating  to  the  premises,  and 
that  an  account  might  be  taken  of  the  said  duties,  &c.,  and 
that  a  writ  or  writs  of  subpoena  might  issue,  commanding 
the  defendants  to  appear  and  answer,  and  perform  the  de- 
cree of  the  Court. 

To  this  information  two  of  the  defendants,  after  pro- 
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1846.        testation  that  they  did  not  oonfess  or  admowledge  all  or 
Att  'GtM.     ^^7  ^^  ^^^  matters  and  things  therein  set  forth  to  be  tm^ 
V.  as  set  forth  and  alleged,  demurred^  and  lor  oause  of  de- 

mnrrer  said,  that  the  Court  of  Exchequer,  wherein  the  nid 
information  was  filed,  hath  not  any  jinisdictkm  in  or  over 
all  or  any  of  the  matters  and  things  in  the  said  infbrmataoD 
set  forth  or  referred  to,  and  in  respect  whereof  £seoTery 
and  relief  was  soaght  from  and  against  the  defendants;  and 
that  the  information  made  ont  no  case  to  entitle  the  Attor- 
ney-General to  any  discovery  or  relief,  Ac. — ^Thc  Attomey- 
Geueral  joined  in  demurrer. 

The  case  was  argued  at  great  length  in  Trinity  Teni 
1845  (June  10  and  11)  (a),  by  James  Parker  and  Bagshawej 
for  the  defendants,  in  support  of  the  demurrer,  and  by 
Jervisy  Wray^  and  J.  WUde,  for  the  Crown :  the  qneetscm 
discussed  being  how  far,  by  the  stat  5  Vict,  c  5>  s.  1  {b\ 
the  equity  jurisdiction  of  the  Court  of  Exoheqiier  m  mah 
ters  of  revenue  was  taken  away.     On  the  part  of  the  defend- 

(a)  Before  Pollock,  C.  B.,  Al-  shall  be  by  force  of  this  act  traiift- 
derson,  B.,  Rol/e,  B.,  and  Piatt,  ferred  and  giren  to  her  Majesty^ 
B.  High  Court  of  Chaaotry,  to  all 

(b)  Which  enacts,  ^Uhat  on  intents  and  purpoaea^  in  as  fiill 
the  15th  day  of  October,  1841,  and  ample  a  manner  as  the  aame 
all  the  power,  authority,  and  jur-  might  have  been  ezerciaed  by 
isdiction  of  the  Court  of  Exehe-  the  said  Court  of  Ezobeqver,  If 
quer  as  a  Court  of  Equity,  and  thia  act  had  not  been  paoped;  and 
all  the  power,  authority,  and  the  same  power,  authority,  and 
jurisdiction  conferred  on  or  com-  jurisdiction  shall,  so  fiup  as  re- 
mitted to  the  said  Court  by  or  spects  the  exercise  thereof  by  the 
under  the  special  authority  of  said  Court  of  Exchequer, 


any  act  or  acts  of  Parliament,  and  determine:  Provided  alwayi^ 

(other  than  such  power,  author-  that  this  act  shall  not  abridge, 

ity,  and  jurisdiction  as  shall  then  lessen,  or  in  anywise  afiect  the 

be  poesessed  by  or  be  incident  to  po¥rer,  authority,  or  juriadioliQa 

the  Court  of  Exchequer  as  a  of  or  incident  to  the  said  Couit 

Court  of  law,  or  as  shall  then  be  of  Exchequer  as  a  court  of  law, 

possessed  by  the  said  Court  of  or  the  power,  authority,  or  juris- 

Exchequer  as  a  Court  of  rere-  diction  of  the  same  court  as  a 

nue,  and  not  heretofore  exercised  court  of  revenue^  not  exercised 

or  exerciseable  by  the  same  court  or  exerciseable  by  the  same  court 

sitting   as  a  court  of  equity),  sitting  as  a  court  of  equity," 
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ants,  the  judgment  of  the  Master  of  the  Bolls,  in  the  case        1846. 
of  The  Attorney- General  V.  The  Corporation  of  London  {a)y     att.-6»k. 
was  cited  and  relied  upon.     The  arguments  and  authorities  ^' 

are  so  fully  stated  in  the  judgment  of  the  Court,  that  it  ap- 
pears to  be  unnecessary  to  report  them  in  detail' 

The  judgment  was  now  pronounced  by 

Pollock,  C.  B. — This  was  a  proceeding  by  information, 
filed  the  2l8t  of  February,  1845,  by  the  Attorney-General, 
on  behalf  of  the  Crown,  in  a  matter  of  revenue. 

The  information  set  forth  several  provisions  of  the  Cus- 
toms Acts  of  the  3  &  4  Will.  4,  and  the  3  &  4  Vict,,  by 
which  certain  duties  became  payable  on  the  importation  of 
the  goods  mentioned  in  the  tables  of  the  said  acts.  And  in 
substance  it  charged,  that  the  defendants  were  the  real  im- 
porters of  various  goods  liable  to  duty,  which  had  not  been 
paid ;  that  they  ought  to  set  forth  the  quantities  and  value 
of  the  goods  so  alleged  to  have  been  imported,  and  the  cir- 
cumstances of  the  importation  of  the  said  goods,  and  gene- 
rally of  any  goods  imported  liable  to  duty  within  certain 
times  specified ;  and  in  order  to  obtain  the  said  duties  al- 
leged to  remain  unpaid,  it  prayed  for  a  writ  or  writs  of 
subpoena,  directed  to  the  defendants,  commanding  them  to 
appear  and  answer,  and  perform  the  decree  of  the  Court 

To  this  information  two  of  the  defendants,  on  the  3rd  of 
March,  1845,  demurred,  assigning  for  one  cause  (amongst 
others)  that  the  Court  of  Exchequer  hath  not  any  jurisdic- 
tion in  or  over  all  or  any  of  the  matters  and  things  in  the 
said  information  set  forth  or  referred  to,  and  in  respect 
whereof  discovery  and  relief  are  sought  for  against  them ; 
and  the  only  point  insisted  upon  and  argued  before  us  was^ 
whether  the  equitable  jurisdiction  of  this  Court,  in  a  case 
like  the  present,  was  wholly  transferred  to  the  Court  of 
Chancery. 

(a)  14  Law  J.,  N.  S.,  Ch.,  305. 
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1846.  This  case  was  argaed  before  myself  and  wj  Bxothen 

Att.-Gbn.     AldersoTh  Jiolfe,  and  PkUt,  and  we  have  now  to  prononnoe 
Halluto.      *^®  judgment  of  the  Court. 

The  question  turns  upon  the  construction  of  the  recent 
stat  5  Vict  c.  5,  s.  1. 

Prior  to  that  statute,  there  can  be  no  doubt  that  the 
CJourt  had  power  and  jurisdiction  to  entertain  such  an  in- 
formation ;  but  it  is  contended  by  the  defendants;,  that  the 
effect  of  the  statute  referred  to  is  to  transfer  off  equity 
jurisdiction  of  every  kind  (whether  in  matters  of  revenue  or 
in  other  matters)  to  the  Court  of  Chancery,  and  that  this 
Court  now  possesses  no  authority  or  jurisdiction  but  what 
belongs  to  or  is  incident  to  it  as  a  court  of  law,  or  as  a 
court  of  revenue  not  proceeding  after  the  forms  of  a  court 
of  equity. 

If  this  be  the  true  construction  of  the  statute,  the  defend- 
ants are  entitied  to  the  judgment  of  the  Court;  if  not, 
judgment  must  be  given  for  the  Crown. 

The  case  was  very  elaborately  and  learnedly  ai]gued,  and 
the  history  of  the  jurisdiction  of  this  Court  was  gone  into 
with  much  research  to  a  very  remote  period.  Mr.  Parker, 
for  the  defendants,  contended,  that  the  jurisdiction  of  the 
Court  might  convenientiy  be  considered  under  four  heads : 
first,  the  common  law  jurisdiction ;  secondly,  the  revenue 
jurisdiction;  thirdly,  the  equity  jurisdiction;  and  fourthly, 
the  special  jurisdiction  conferred  by  various  acts  of  Pariia- 
ment :  and  that  the  effect  of  the  statute  has  been  to  take 
away  the  last  two  heads,  leaving  only  the  common  law  and 
the  revenue  jurisdiction,  and  the  latter  deprived  of  any 
equity  jurisdiction  whatever.  Mr.  Jervisy  on  the  other  hand, 
contended  for  the  Crown,  that  there  was  in  this  Court  a 
revenue  equity  jurisdiction  distinct  and  apart  from  its  juris- 
diction as  a  court  of  equity,  and  that  the  revenue  equity 
jurisdiction  remains,  although  the  ordinary  equitable  juris- 
diction has  been  transferred  to  the  Court  of  Chanoeiy :  and 
that  is  the  point  upon  which  we  have  to  give  our  ojHnion. 
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There  is  no  doubt  that,  originally,  this  Court  of  Exehe-      ^^^ 
quer  was  a  court  of  revenue  alone ;  and  that,  as  a  court  of     Att-Gkh. 
revenue,  from  time  immemorial,  it  has  exercised,  for  the      haiTling. 
proper  collection  and  enforcement  of  the  revenue,  powers 
of  varioiis  descriptions.     It  has  been  in  the  constant  habit 
of  proceeding  both  after  the  forms  of  the  other  courts  of 
common  law,  and  in  the  manner  also  of  a  court  of  equity. 
The  **  course  of  the  Exchequer,"  involving  both  these  modes 
of  procedure,  is  part  of  the  ancient  find  general  law  of  the 
realm. 

Out  of  this  state  of  things,  in  very  ancient  times,  an  ex- 
tension of  the  jurisdiction  of  the  Court  (in  fact,  an  usurpa- 
tion, resisted  for  some  time,  but  at  length  acquiesced  in) 
took  place.  Inasmuch  as  the  officers  of  the  Court  and  the 
debtors  of  the  Crown  were  entitled  to  use  for  their  own 
purposes  the  forms  of  procedure  belonging  to  the  courts,  it 
became  the  practice,  by  a  suggestion  of  that  fact,  which 
suggestion  was  not  allowed  to  be  traversed,  for  others,  not 
being  officers  of  the  Court  or  debtors  of  the  Crown,  to  avail 
themselves  of  the  privilege.  Accordingly,  by  means  of  the 
writ  of  quo  minus,  a  general  common  law  jurisdiction  was 
introduced;  by  a  similar  suggestion  bills  in  equity  were 
filed,  so  as  to  make  the  Court  practically  a  court  of  equity 
between  subject  and  subject :  for  the  course  of  the  Exche- 
quer involving  both  a  form  of  legal  and  equitable  proce- 
dure,  the  usurped  jurisdiction  naturally  divided  itself  in  this 
way;  and  after  so  dividing  itself,  the  branches  became 
gradually  entirely  separate,  and  formed  two  separate  sides, 
the  plea  side  and  equity  side  of  the  Court, — the  revenue, 
however,  still  remaining  as  before,  and  involving  both. 
Subsequentiy  to  this,  and  in  very  modem  times,  the  writ 
of  quo  minus  was  abolished,  and  the  usurped  jurisdiction  of 
this  Court  in  common  law  was  taken  away.  But,  at  the 
same  time,  the  writ  of  summons  was  given,  and  so  a  real 
common  law  jurisdiction  was  legally  conferred  on  this 
Court  by  statute.     The  usurped  equity  jurisdiction  of  the 
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Court,  howeyer,  remained  m  bdbic^  and  also  its  pnper 
equity  juriadictioii,  in  eaae  of  those  who,  being  offioos  (j£ 
the  Court  or  debt<»r8  leallj  of  the  Crowi^  chose  to  ayail 
themselves  of  it.  In  oonaeqaeoee  of  the  increase  of  the 
businett  of  the  Court  of  Exchequer,  it  became,  howerer^ 
neceflsaryy  in  the  year  1819,  to  mbject  this  equity  juris- 
diction to  certain  r^nktions;  and  accordinglyy  by  the 
57  Gea  3,  c.  18,  the  Lord  Chief  Baron,  <^  in  his  absence 
one  of  the  puisne  Barons^  was  enabled  to  sit  alone  in  causes 
in  equity  between  subject  and  subject :  and  again,  by  the 
1  Geo.  4,  c  35,  an  accountant-general  and  one  other  equity 
Master  were  appointed,  for  the  further  r^ulation  of  that 
branch  of  the  Court,  and  these  newly  af^inted  officers  were 
by  that  act  made  also  available  in  aid  of  those  officers  who 
up  to  that  period  had  exclusively  superintended  all  matters 
of  revenue.  There  were  two  subsequent  acts^  3  &  4  Will  4^ 
c.  41,  and  6  &  7  WilL  4,  c.  112,  by  whidi  the  i^^intmeot 
of  one  of  the  puisne  Barons  to  sit  alone,  and  asdst  the  Lord 
Chief  Baron  in  these  matters  of  equity,  was  further  regulated. 
The  exact  state  of  this  Court,  therefore^  at  the  time 
when  the  6  Vict  c.  5,  was  passed,  was,  that  in  the  Exche- 
quer there  was  a  court  of  revenue,  held  before  the  Treasurer, 
the  Chancellor  of  the  Elxchequer,  and  the  Barons,  exardsiiig 
for  the  due  collection  of  the  revenue  a  procedure  afier  the 
forms  of  a  court  of  equity,  and  a  court  of  revenue  hdd 
before  the  Barons,  exercising  the  forms  of  procedure  propex 
to  the  other  courts  of  common  law,  both  however  havii^ 
certain  peculiarities  familiarly  known  by  the  term  ^carsos 
scaccarii ; "  and  that,  annexed  to  and  as  a  part  of  this  gene- 
ral revenue  court,  there  were  incidentally  courts  of  equity 
and  of  common  law  for  its  officers  and  the  real  down 
debtors.  And  that,  further,  an  ancient  though  originally 
usurped  jurisdiction  was  exercised  by  it  as  an  ordinary 
court  of  equity  between  subject  and  subject ;  and  that  by 
statute  (abolishing  a  similarly  usurped  juxiacUction  at  com- 
mon law  between  subject  and  sulgect),  there  existed  s 


H 


TRmiTT  VACATION,  9  VICT.  695 

court  of  common  law,  wHch,  like  the  other  superior  courts        1846. 
of  commcm  law,  exercised  incidentallj  certain  equitable      Att.-Gbn. 
powers  of  interpleader  and  the  like,  some  of  which  had      ha.wlino. 
been  previously  conferred  on  all  those  courts  by  various 
statutes,  and  others  had  been  by  common  law  exercised  as 
parts  of  their  practioe  from  time  immemoriaL 

This  statement  we  have  been  anxious  to  premise,  because 
this  previous  knowledge  seems  to  us  to  be  essential,  and  to 
afford  the  true  key  to  the  interpretation  of  the  act  5  Vict, 
c.  6 ;  in  which  interpretation  we  have  the  misfortune  to 
differ  from  Ixurd  Langdale^s  judgment,  in  the  case  of  tiie 
Attomey*General  v.  ITu  Corporation  of  London  {a). 

Then  what  did  the  statute  of  5  Vict.  c.  5  do  under  these 
circumstances  ?  The  words  are,  ^^  that  all  die  power,  au^ 
thority,  and  jurisdiction  of  the  Court  of  Exchequer,  as  a 
court  of  equity,  and  all  the  power,  authority,  and  jurisdic- 
tion conferred  on  or  committed  to  the  said  court  by  or  un- 
der the  special  authority  of  any  act  or  acts  of  Parliament, 
other  than' such  power,  authority,  and  jurisdiction  as  shall 
be  then  possessed  by ^  or  be  incident  to,  the  Court  of  Exche- 
quer 80  a  court  of  law,  or  as  shall  then  be  possessed  by  the 
said  Court  of  Exchequer  as  a  court  of  revenue,  and  not  here- 
tofore exercised  or  exerciseable  by  the  same  court  as  a  court 
of  equity,"  shall  be  transferred  to  the  Court  of  Chancery. 
Now  it  is  plainly  our  business  to  construe  these  words  so 
as,  if  possiUe,  to  give  effect  to  all  of  th^n,  and  to  adopt 
the  most  literal  construction  which  does  not  lead  to  con- 
tradiction or  absurdity. 

Eirst,  then,  we  find,  by  the  words  in  the  commencement, 
that  all  JTuisdiction  as  a  court  of  equity,  and  all  jurisdiction 
conferred  on  the  Exdiequer  by  statute,  is  taken  away. 
This  would,  if  taken  literally,  have  abolished  the  writ  of 
summons  given  to  the  Exchequer  by  statute,  and  would 
have  reduced  this  Court  to  its  ancient  jurisdiotion  as  a  mere 

(a)  14  Law  J^  K.  S.,  Ch.,  80ft. 
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1846.        court  of  revenue.     But  this  is  immediately  restnuned  hj 
2^^"]^^^      an  exception ;  and  then  the  question  is,  what  does  the  ex- 
V*  ception  contain?     It  is  there  we  are  to  look  to  find  the  re- 

served jurisdiction  of  the  Exchequer.  The  first  exception 
is  of  all  powers  possessed  bj  or  incident  to  it  as  tk  court 
of  law:  an  exception,  in  fact,  out  of  the  last  branch-— 
powers  conferred  by  statute  on  the  Court  of  Exchequer. 
Therefore  it  has  all  the  powers,  l^al  and  equitable,  which 
by  statute  or  common  law  belong  to  the  other  superiw 
courts  of  conmion  law.  The  second  exception  is  of  all 
powers  possessed  by  it  as  a  court  of  revenue.  Now,  this 
must  refer  to  its  peculiar  legal  and  equitable  powers ;  for 
the  previous  reservation  had  already  included  all  the  powers, 
both  legal  and  equitable,  belonging  to  it  by  statute  as  a 
mere  court  of  conmion  law.  If  the  second  exception,  how- 
ever, had  stopped  there,  it  would  have  been  almost  as  higd 
as  that  out  of  which  it  was  made ;  for  the  jurisdiction  of 
the  Court  of  Exchequer,  originally  exercised  after  the  fornu 
of  common  law,  and  all  its  equity  jurisdiction,  arose,  either 
rightfully  or  by  usurpation,  out  of  its  jurisdiction  as  a  court 
of  revenue.  Its  existing  conmaon  law  jurisdiction  lietween 
subject  and  subject  did  not,  and  had  therefore  previouslj 
been  saved.  Consequentiy,  the  words  on  which  the  whde 
question  turns  were  added, — "  not  heretofore  exercised  or 
exerciseable  by  the  same  court  as  a  court  of  equity."  What, 
therefore,  do  these  words  mean  ?  Now,  when  we  find  that 
the  Court  of  Exchequer  had  used  its  forms  of  equitable 
procedure  from  time  immemorial,  not  merely  for  the  cd- 
lection  of  the  revenue,  its  proper  duty,  but  also  as  a  court 
of  equity  for  its  officers  and  crown  debtors  in  their  ordi- 
nary affairs,  and  further,  by  a  suggestion  not  allowed  to  be 
traversed,  for  all  the  subjects  of  the  realm,  we  think  the  only 
correct  meaning  of  the  whole  reservation  is,  that  the  l^i»- 
lature  take  from  the  court  of  revenue  this  incidental  juris- 
diction, which  it  exercised  as  a  mere  court  of  equity,  and 
confine  its  jurisdiction  in  future  to  the  mere  collection  of 
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the  revenue  of  the  Crown,  but  with  all  the  powers  which         1846. 
from  time  immemorial  it  has  exercised  for  that  particular     att.-Gbn. 
object 

And  there  are  many  considerations  which  induce  us  to 
come  to  this  conclusion.  In  the  first  place,  it  is  not 
strictly  correct  to  say  of  this  Court,  that,  in  matters  of  re- 
venue, it  sits  as  "  a  court  of  equity."  It  sits  as  a  court  of 
revenue,  having  ancient  forms  of  equitable  procedure. 
We  give,  therefore,  full  effect  even  to  the  proper  literal 
construction  of  every  word  of  the  clause.  But,  secondly, 
the  oflScers  of  the  Exchequer,  whose  presence  is  necessary 
to  our  procedure,  are  retained.  The  Chancellor  of  the 
Exchequer  remains  the  head  of  our  Court ;  and  yet,  if  all 
our  equitable  jurisdiction  be  abolished,  we  know  not  by 
what  authority  he  can  ever  take  his  seat,  as  all  Chancel- 
lors of  the  Exchequer  heretofore  have  done,  on  our  Bench; 
for  the  common-law  jurisdiction  of  the  Exchequer  is  before 
the  Barons  alone,  even  in  cases  of  revenue:  it  is  the  re- 
venue jurisdiction  in  equity  which  is  held  before  the  Trea- 
surer, Chancellor,  and  Barons.  Thirdly,  if  our  construc- 
tion be  erroneous,  it  will  follow  that  some  most  valuable 
powers,  essential  to  the  just  collection  of  the  revenue,  and 
the  ease  of  the  subjects  of  this  realm,  will  be  lost  to  them. 
As  early  as  the  reign  of  Henry  the  Second,  the  objects  of 
the  superior  Exchequer,  as  a  court  of  revenue,  are  stated 
in  the  Dialogus  Scaccarii  of  the  Bed  Book,  in  the  custody 
of  the  Queen's  Remembrancer,  thus : — "  Ut  Ke^s  utilitati 
prospiciant,  salvft  tamen  aequitate:"  and  accordingly,  the 
books  on  the  subject  of  our  practice  lay  it  down,  that,  in 
our  Court,  the  justice  done  to  the  public  is  attempered 
with  a  salvo  of  private  rights  and  equities,  and  that  the 
foundation  of  the  equitable  discretion  and  moderative  power 
of  the  Barons,  is  traceable  to  sources  more  remote  than 
any  writs  from  the  Royal  grace,  or  any  acts  at  present 
extant  emanating  from  the  legislature.  Thus,  cases  re- 
peatedly occur  in  our  ancient  records  of  purely  equit- 
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aMe  benefiml  proceefings,  baaded  ob  llie 
and  custoai  of  the  Ezdieqiier,  i^ob  ok 
and  permitted  expreadj  in  couMdcration  of  the  eipky 
nised^  and  often  diwdoagd  on  wuuuimj 
again,  all  kinds  of  eqmtable  matter  nised 
don,  petition,  or  plea,  were  dealt  wilii^  and 
with  sommarjr  means  of  aawuting  Aeir  rig^la 
Crown,  and  havii^  the  matter  detenmned  aft 
Coort,  in  a  waj  whoDj  diflsimifav  to  the  pmctiee  of  aaj  other 
court,  and  preflenting  a  pecnfiar  mnoo  of  legpl  and  eqm- 
taUe  prooedore.  Hub  anrnmary  exerdae  of  the  Coiirti*8 
anthority,  in  ease  and  equitaUe  idief  of  the  anbjeei,  where- 
in their  interference  woold  i^ipear  bj  the  pteoedenta  to  be 
almost  witfaoat  limit,  is  intimatdj  cowneeted  and  bound  uf 
with  the  inherent  equity  of  the  jnris£etion  of  the  Coort  of 
Bevenne.  Therefive,  both  hj  the  peeoliar  comprAenwve- 
ness  of  the  power  of  pleading  in  reYeanie»  and  the  eqintahle 
interference  of  the  Court  bj  summarj  motion  on  all  sorts 
of  equities  shewn,  a  very  important  secoritj  to  the  anlject, 
in  matters  otherwise  c£  very  stringent  and  aknoet  arfaitray 
proceeding,  as  well  as  great  fiicilily  and  saving  of  time  to 
the  Crown,  mainly  depend  on  this  inherent  equity  in  rere- 
nue.  And  besides  all  this,  the  terms  of  reference  to  the 
Queen's  Remembrancer,  under  which  he  admits  aU  kinds  of 
equities  in  Us  adjudications,  and  is  generally  aimed  witii 
commission  to  examine  witnesses  on  interrogatories  and  the 
like,  which  are  generally  couched  in  terms  similar  to  refer- 
ences in  Chancery,  though  in  his  case  made  in  a  sommaiy 
way,  also  materially  depend  on  this  equitable  power  <^  the 
Revenue  Court  in  the  Exchequer.  Again,  by  the  33rd 
Hen«  8,  c  39,  the  judges  of  this  Courts  who  have  the  ese 
of  its  equitable  procedure,  are  empowered  to  refieve  &e  sab- 
jects  from  recognizances  and  bonds,  upon  proper  proof^  and 
to  relieve  persons  who  can  shew  sufficient  cause,  in  reasoa 
and  good  conscience,  in  bar  of  any  debt  or  duty  to  the 
Crown.     Now  Lord  Coke  puts  tiiis,  in  the  4th  IbmL  11B» 
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as  one  of  the  duties  of  this  Court  as  a  court  of  equity.  We  1846. 
think  It  never  could  have  been  the  Intention  of  the  legls-  2  "^ 
lature  to  leave  this  Court,  as  a  coiirt  of  revenue,  with  a  *• 

maimed  and  Insufficient  authority  to  decide  equitably  in 
matters  of  revenue  between  the  Crown  and  subject,  and  to 
send  the  subject  into  the  Court  of  Chancery  for  such  relief, 
leaving  him,  however,  to  be  charged  In  the  Court  of  Ex- 
chequer, and  thus  subjecting  him,  therefore,  to  be  harassed 
by  an  application  to  both  Courts.  Nor  would  it,  we  think, 
be  very  seemly  for  the  Court  of  Chancery  to  Interfere,  in  a 
matter  of  revenue,  with  a  Court  which  from  time  immemo- 
rial has  held  exclusive  jurisdiction  in  such  matters,  and 
this,  too,  In  cases  in  which  the  Court  of  Chancery  must 
Itself  govern  Its  proceedings  by  precedents  to  be  found  only 
In  our  records.  Fourthly,  the  contrary  construction  would 
limit  the  Crown  in  the  choice  of  its  court,  and  would  reduce 
it  to  the  situation  of  being  unable  to  obtain  full  justice  in 
one  court  alone.  This  very  case  shews  It.  Here  Is  a  pro- 
ceeding to  recover  duties :  hitherto,  the  Crown,  by  inform- 
ation, has  been  enabled  to  obtain  a  discovery  necessary  to 
its  proceedings  In  the  same  court  where  it  is  suing  for  du- 
ties. The  present  contention  is,  that  the  Crown  should  no 
longer  have  that  convenience,  but  that  It  should  obtain  dis- 
covery In  Chancery,  and  redress  in  the  Exchequer. 

Upon  considering,  therefore,  all  these  circumstances,  we 
have  arrived  at  the  conclusion,  that  the  construction  of  the 
5  Vict,  c  5,  s.  1,  which  is  the  literal  one,  and  which 
avoids  all  these  Inconveniences,  Is  also  the  true  one,  and 
that  the  Court  has,  notwithstanding  that  act,  retained  all  its 
actual  and  Incidental  jurisdiction,  equitable  as  well  as  legal, 
which  It  has  as  a  court  of  common  law,  and  has  retained 
also  all  Its  proper  jurisdiction  as  a  court  of  revenue,  for  the 
collection  of  the  revenues  of  the  Crown,  whether  the  juris- 
diction be  exercised  after  the  forms  of  common  law  or 
equity :  but  that  it  has  lost  all  jurisdiction  as  a  court  of 
equity  between  Its  officers  and  Crown  debtors,  and  the 

B  B  B  2 


700  CASES  IN  THB  EXCHEQUEB,V 

1846.        other  subjects  of  the  reahn,  which  was  before  incident  to  it 
"    "^      as  a  court  of  revenue,  and  was  exercised  by  it  as  a  mere 
V,  court  of  equity ;  and  further,  that  it  has  lost  all  its  nsurped 

jurisdiction  as  a  court  of  equity,  between  subject  and  sub- 
ject, a  jurisdiction  which,  though  not  really  incident  to  it, 
was,  nevertheless,  at  the  time  when  the  act  passed,  exer- 
cised de  facto  by  it  as  a  mere  court  of  equity  in  the  court 
of  revenue. 

The  result  is,  that  we  have  not  arrived  at  the  same  con- 
clusion at  which  Lord  Langdale  arrived  in  the  case  of  The 
Attamey-Generat  v.  TJie  Corporation  of  London.  It  is  due  to 
that  learned  judge  to  say,  that,  so  £Eur  as  appears  from  the  re- 
port of  the  case  and  his  judgment,  these  matters  were  never 
fully  brought  before  his  notice.  We  have,  however,  from 
respect  to  his  authority,  considered  very  deliberately  the 
whole  case,  which  very  probably  may  not  rest  here,  but 
wUl  be  carried  to  the  highest  tribunal  for  final  determina- 
tion. 

We  cannot  but  think  that,  if  even  it  should  turn  out  that 
our  construction  is  erroneous,  this  Court  will  not  be  lefl  by 
the  legislature  so  powerful  for  the  charge,  and  so  impotent 
for  the  relief,  of  the  subject,  as  Lord  Langdale^s  view  of 
the  statute  would  leave  us. 

We  think  that  this  demurrer  must  be  overruled,  and  that 
there  must  be  judgment  for  the  Crown. 

Judgment  for  the  Crown. 
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Hughes  r.  Hughes  and  Others.  June  26. 

IRESPASS  for  breaking  and  entering  the  dwelling-  Where,  in  tres- 
house,  outhouses,  bams,  and  stables  of  the  plaintiff,  at  &c.,  ^^  ^ucs" 
breaking  the  doors  and  locks  thereof^  and  expelling  him  ^'^f  *^^i!lf™  *^ 

°  J.  o  apleaofiib.teii.y 

therefrom,  &c.     The  second  count  was  in  trespass  de  bonis  and  the  Jodge 
asportatis;   and   the   third   charged   the   defendants   with  properly  reject* 
breaking  and  entering  certain  closes  of  land  of  the  plamtiff,  J^^tlTJ^tSi 
and  depasturing  the  same,  &c.     Pleas : — first,  not  guilty ;  '^^  ^^l*  ^^ 

.  .  Court  discharg- 

secondly,  to  the  first  count,  that  the  said  dwelling-house,  ed  a  mle  for  a 
&c.  were  not,  at  the  said  time  when  &c.,  the  dwelling-  aycrdictforthe 
house,  &c.  of  the  pkmtiff ;    thirdly  and  fourthly,  similar  J^^*^ 
pleas  to  the  second  and  third  count;    fifthly,  leave  and  pn  his  consent- 
license  ;  and  lastly,  that  the  dwelling-house,  outhouses,  &c.,  diet  being  en- 
in  the  first  count  mentioned,  and  the  closes  in  the  third  piafntiff^ontiiat 
count  mentioned,  were   the  dwelling-house,   &c.,   closes,  *"^'JJ"^#5JI® 
soil,    and   freehold  of   Edmund    Edward    Meyrick,    and  rule  to  either 
that  the   defendants   committed  the   trespasses  in   those 
counts  mentioned  as  his  servants  and  by  his  command; 
and  in  so  doing  seized  and  took  the  goods  in  the  second 
count  mentioned,  which  were  incumbering  the  dwelling- 
house,  &c.     The  plaintiff  joined  issue  on  the  first,  second, 
third,  and  fourth  pleas ;  to  the  fifth  replied  de  injuri&;  and 
traversed  the  title  of  E.  E.  Meyrick  alleged  in  the  last. 

At  the  trial,  before  WilUamSy  J.,  at  the  last  assizes  for 
the  county  of  Anglesey,  it  appeared  that  the  house  and 
lands  in  question  had  been  occupied  for  many  years  by 
Ellen  Hughes,  the  mother  of  the  plaintiff,  as  tenant  from 
year  to  year,  first  to  Miss  Ann  Meyrick,  and  afterwards  to 
Mrs.  Mary  Meyrick,  who  were  successive  tenants  for  life 
under  the  will  of  Mr.  Thomas  Meyrick,  the  former,  Ann^ 
claiming  also  an  iiltimate  reversion  in  fee  under  the  same  will. 
Mary  Meyrick  died  in  1841,  and  Ellen  Hughes  was  there- 
upon required,  by  the  agent  of  Mr.  Edmund  Edward 
Meyrick  (who  claimed  the  property  as  the  devisee  of  Ann 
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1846.  Meyrick),  to  pay  rent  to  him.  She  did  so  until  hex 
Hughes  death  on  the  3rd  of  June,  1844.  In  May,  1844,  Mr. 
Meyrick  gave  her  notice  to  quit  the  farm  on  the  13th  of 
November  following,  the  usual  period  of  quitting  in  that 
part  of  the  country.  The  plaintiflF  resided  with  his  mother 
on  the  farm,  and  continued  to  occupy  it  after  her  death. 
On  the  30th  of  September,  1844,  Mr.  Meyrick,  by  hia 
agent,  demanded  and  received  from  the  plaintiff  the  sum  of 
£60,  being  the  year's  rent  of  the  farm  due  at  Michaelmas, 
which,  in  the  receipt  given  to  the  plaintiff^  was  stated  to 
be  received  from  him,  being  "  executor  of  the  late  Ellen 
Hughes."  About  the  same  time,  Mr.  Meyrick  re-let  the 
farm,  from  the  13th  of  November  following,  to  Owen 
Hughes,  one  of  the  defendants.  The  plaintiff  (who  had 
himself  made  proposals  to  Mr.  Meyrick  to  retake  the  farm, 
which  were  refused)  accordingly  made  preparations  for 
his  removal  to  a  house  and  shop  at  Holyhead,  to  which  he 
in  fact  removed  almost  all  his  furniture  before  that  day. 
He  also  sold  off  all  his  farming  stock,  except  one  cow, 
which  he  kept  upon  the  land ;  and  he  likewise  baiguned 
with  the  defendant,  Owen  Hughes,  for  the  sale  to  him  of 
potatoes  and  other  crops  growing  upon  the  land.  On  the 
15th  of  November,  the  defendant  Owen  Hughes,  accom- 
panied by  the  other  defendants,  came  to  the  house  to 
bring  in  his  furniture,  but  found  the  doors  and  windows 
fast,  which  he  forcibly  opened  for  the  purpose  of  taking 
possession  of  the  house ;  and  he  also  turned  his  cattle  out 
into  the  fields.  These  were  the  trespasses  complained  of 
in  this  action. 

It  was  alleged,  on  behalf  of  the  plaintiff,  that  Ann 
Meyrick  had  no  interest  in  the  premises  which  she 
could  devise  to  E.  E.  Meyrick;  and  upon  the  agent 
of  that  gentleman  being  called  as  a  witness  for  the  de- 
fendant, to  prove  the  letting  by  him  to  Ellen  Hughes, 
the  payment  of  the  rent,  &c.,  the  plaintiff's  counsel  pro- 
posed, in  cross-examination,  to  prove  by  him  the  seisn  of 
Thomas  Meyrick,  the  making  of  his  will,  and  other  fects 
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shewing  a  title  in  the  property  adverse  to  that  of  Mr.         1846. 
Edmund  Edward  Meyrick.     The  defendant's  counsel  ob-       hughm 
jected  that  this  course  of  examination  could  not  be  pur-  ^' 

HUGHBS. 

sued,  inasmuch  as,  by  the  payment  of  rent  to  Mr.  Mey- 
rick, and  the  other  facts  proved,  his  title  had  been  conclu- 
sively admitted  by  Ellen  Hughes  and  by  the  plaintiff. 
The  learned  Judge  was  of  that  opinion,  and  accordingly 
rejected  the  evidence ;  and  the  defendant  obtained  a  ver- 
dict on  all  the  issues  except  the  first 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  above  mentioned  had 
been  improperly  rejected  by  the  learned  Judge. 

Townsend  and  fV,  Yardley  now  shewed  cause,  and  con- 
tended, first,  that  the  ruling  of  the  learned  Judge  was 
right,  and  that  the  plaintiff  was  estopped  to  deny  the  title 
of  Mr.  Meyrick.  The  Court  (a),  however,  were  clearly 
of  opinion  that  the  evidence  was  admissible,  there  being 
no  proof,  on  the  notes  of  the  learned  Judge,  of  a  fresh 
taking  of  the  farm  firom  Mr.  E.  E.  Meyrick. — The  learned 
Counsel  then  urged,  that  all  that  the  plaintiff  could  be 
entitled  to  upon  this  rule  was  to  have  the  verdict  entered 
for  him  upon  the  second,  third,  fourth,  and  sixth  issues, 
the  defendant  retaining  liis  verdict  upon  the  issue  on  the 
plea  of  leave  and  license,  as  to  which  it  was  not  alleged 
that  there  had  been  any  misdirection ;  and  they  referred 
to  the  case  of  Moore  v.  Tuckwell  (i),  as  a  direct  authority 
to  this  effect. 

Jervis  and  Welsby^  contra,  insisted  that  the  plaintiff  was 
entitled,  ex  debito  justitiau,  to  a  new  trial  upon  the  whole 
record,  as  upon  a  venire  de  novo.  They  distinguished  Moore 
V.  Tuckwell^  on  the  ground  that  there  the  misdirection  was 

(a)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Platty  B. 

{b)  1  C.  B.  607. 
ccc  2 
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1846.  only  ai  to  one  item  of  the  plaintiff's  demand,  not  as  to  the 
HuGHBs  whole  of  one  of  the  issues  on  the  record ;  and  cited  Earl  of 
Maccleifield  v.  Bradley  (a).  lAldersariy  B. — There  the  rule 
for  a  new  trial  was  obtained  by  the  defendant,  and  was 
made  absolute  without  any  terms  being  offered.]  This 
misdirection  might  have  been  made  the  subject  of  a  bill  of 
exceptions, 

Parke,  B. — I  think  the  case  of  Moore  v.  Tuckwett  wai^ 
rants  us  in  saying  that  justice  will  be  done  by  directiog 
the  verdict  to  be  entered  for  the  plaintiff  on  all  the  issues 
questioning  the  title,  and  for  the  defendant  on  the  plea  of 
leave  and  license,  which  there  was  ample  evidence  to  prove. 

Alderson,  B. — There  is  a  distinction  between  a  venire 
de  novo  and  a  new  triaL  Tlie  gnmting  a  new  trial, 
strictly  speaking,  is  in  the  discretion  of  the  Court,  although 
the  Court  regulates  its  discretion  as  nearly  as  possible  by  the 
rules  applicable  to  bills  of  exceptions.  Where  evidence 
has  been  improperly  rejected  or  admitted,  the  Court  will 
not  grant  a  new  trial,  if  with  the  evidence  rejected  a  ver- 
dict given  for  the  party  offering  it  would  be  clearly  against 
the  weight  of  evidence,  or  if  without  the  evidence  received 
there  be  enough  to  warrant  the  verdict:  Doe  d.  Lord 
Teynham  v.  Tyler  (ft).  Create  v.  Barrett  (c).  The  case  of 
Moore  v.  Tuckwell  was  in  truth  stronger  than  this,  lie 
motion  is  ex  debito  justitise,  but  if  the  debitum  justitise  be 
satisfied,  that  is  enough.  Here  the  utmost  effect  of  the 
reception  of  the  evidence  rejected  by  the  learned  Judge 
would  have  been  to  alter  the  finding  of  the  jury  on  the 
issues  denying  the  title. 

BoLFE,  B. — Our  judgment  in  the  present  case  is  quite 
consistent  with  the  practice  of  discharging  a  rule  for  a  new 
trial,  unless  the  plaintiff  consents  to  reduce  the  damages. 

(a)  7  M.  &  W.  670.       (/>)  C  Bing.  664.       (c)  1  C,  M.,  &  R.  9ia 


\    . 
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Platt,  B.,  concurred.  l^^- 


Hule  discharged,  the  verdict  being  entered  by      Hughes. 
consent  for  tlie  plaintiff  on  all  the  issues  ex- 
cept the  fifth ;  no  costs  of  this  rule  on  either 
side. 


Kynaston  and  Another,  Assignees  of  E.  T.  Davis,  a      Jme  27. 

Bankrupt,  r.  Davis. 

X  ROVER  by  the  plaintiffs,  as  assignees  of  E.  T.  Davis,  The  term 
a  bankrupt.     The  defendant  pleaded  (inter  alia),  that  the  the^^'^^in  the 
plaintiffs  were  not  assignees,  on  which  issue  was  joined.  ?*?^J^^-«t. 
At  the  trial,  before  JFrfe,  J.,  at  the  Summer  Assizes  at  c.  122,  b.  4, 
Bristol,  1845,  it  appeared  in  evidence  that  a  fiat  in  bank-  the  reading  of 
ruptcy  issued  against  E.  T.  Davis  on  the  11th  of  June,  ^uuhe^dX!' 
1844.     On   the   openinfj  of  the  fiat  before  the  commis-  tionofallthe 

,  .  .      .  .  ,    .      proof  necessary 

sioner,  the  petitioning  creditors  were  unable  to  prove  their  to  enable  the 
debt     Certain  other  creditors,  to  an  amount  suflScient  to  j^^gg  the  party 
support  the  fiat,  applied  to  the  commissioner,  within  four-  2^"?"^**^  of 
teen  days  after  the  fiat  had  been  transmitted  to  his  court,  Bankruptcy 
for  leave  to  be  admitted  to  prosecute  the  fiat,  under  the  4th  ander  that  sec-' 
section  of  the  5  &  6  Vict.  c.  122  (a).     Their  appUcation  ^°e^*c^ito?to 

prosecute  the 
fiat,  after  an  unsuccessful  attempt  to  prove  his  debt  by  the  original  petitioning  creditor. 

And  the  creditor  so  admitted  to  prosecute  the  fiat  is  not  required  to  prove  the  debt  of  the 
original  petitioning  creditor,  but  the  Court  ought  to  adjudge  the  party  a  bankrupt  on  proof  of 
the  debt  of  the  prosecuting  creditor,  and  of  the  trading  and  act  of  bankruptcy  :  and  such  ad- 
judication will  be  valid,  although  the  original  petitioning  creditor's  debt  was  in  fact  insuflBdent, 
and  although  no  order  for  the  substitution  of  a  fresh  petitioning  creditor's  debt  be  made  by  the 
Lord  Chancellor,  under  the  6  Geo.  4,  c.  16,  s.  18. 

(a)  Enacting,  'Uhat  every  fiat  secretary  of  bankmpts,  in  snch 

in  bankruptcy  granted  after  the  manner  and  at  such  cost  as  the 

commencement  of  this  act,  shall,  Lord  Chancellor  by  any  general 

after  the  granting  of  such  fiat,  or  other  order  shall  direct,  to  the 

be  forthwith  issued,  and  trans-  Court  to  which  such  fiat  shall  be 

mitted  by  the  Lord  Chancellor's  directed  under  and  by  virtue  of 
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was  granted  by  the  commissioner,  and  on  proof  of  thar 
debt,  and  of  the  trading  and  act  of  bankruptcy,  Davis  was 
adjudged  a  bankrupt ;  and  the  plaintiffs  were  afterwards 
duly  appointed  his  assignees. 

On  this  state  of  facts,  it  was  contended  for  the  defendant, 
that  the  plaintiffs  had  no  title  as  assignees ;  for  that,  first, 
the  fiat  was  opened  in  this  case,  within  the  meaning  of  the 
statute,  by  the  original  petitioning  creditor ;  and  secondly, 
that  CTcn  if  this  were  not  so,  the  fiat  was  void,  without  proof 
of  the  petitioning  creditor's  debt,  or  the  substitution  by 
the  Lord  Chancellor  of  some  other  debt  in  its  place,  under 
the  6  Greo.  4,  c.  16,  s.  18.  The  learned  Judge  reserved 
these  points,  and  under  his  direction  a  verdict  was  found 
for  the  plaintiffs,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 


■% 


Cockbumj  in  the  following  term,  obtained  a  rule  msi 
accordingly,  against  which 

Crowder  and  TapreU  shewed  cause  in  last  Hilary  Term, 
(Feb.  6),  and 

Cockbum^  Butt,  and  Barstow  were  heard  in  support  of 
the  rule. — The  arguments  are  so  fully  stated  in  the  juc^- 
ment  of  the  Court,  that  it  is  unnecessary  to  detail  them. 
The   following  authorities   were   referred   to : — Ex  parte 


the  powers  of  any  act  now  in 
force  or  of  this  act,  and  shall  be 
forthwith  opened,  unless  such 
Court  shall  in  its  discretion  think 
fit  to  postpone  the  opening  of  such 
fiat :  Provided  always,  that  if 
such  fiat  shall  not  be  opened  by 
the  petitioning  creditor  within 
thne  days  after  it  shall  have  been 
so  transmitted,  or  within  such 
extended  time  as  shall  be  allowed 


by  the  said  Conrt^  soch  Court  is 
hereby  authorized  to  open  suck 
fiat  at  any  time  within  fourteen 
days  then  next  following,  upon 
the  application  of  any  other  credi- 
tor to  the  amount  required  by  this 
act  to  constitute  a  petitioning 
creditor,  and  to  adjudicate  theie- 
on,  upon  the  pn>of  of  the  debt  d 
such  creditor,  and  of  the  other 
requisites  to  aapport  the  fiat." 
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Hayes  {a\  Ex  parte  Henderson  (b)^  Ex  parte  Freeman  (c),         1846. 
Ex  parte  Hall  {d)y  Ex  parte  Robinson  (e),  Ex  parte  Chap^     Ktnabton 
pell  (/),    Hill   V.    Heale  {g)y    Muskett  v.  JDrummond  (A),  ^^ 

Fletcher  v.  Manning  (i),  and  Lord  Chancellor  Loughbo^ 
rough's  Orders  of  the  26th  of  June,  1793  (A),  and  of  the 
26th  of  November,  1798. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pahke,  B. — This  was  an  action  of  trover  by  the  plaintifis, 
as  assignees  of  E.  T.  Davis,  a  bankrupt.  The  defendant 
pleaded  that  the  plaintiffs  were  not  assignees,  on  which  plea 
issue  was  joined. 

On  the  trial,  before  my  Brother  ErU^  at  the  last  Bristol 
Assizes,  it  was  proved  that  on  the  1 1th  of  Jime,  1844,  a 
fiat  issued  against  E.  T.  Davis ;  that  on  proceeding  to  open 
the  fiat,  the  petitioning  creditors  attempted  to  prove  their 
debt,  but  were  unable  to  do  so;  that  thereupon,  within 
fourteen  days  after  the  transmission  of  the  fiat  to  the  pro- 
per court,  certain  other  persons,  being  creditors  of  E.  T. 
Davis,  to  an  amount  sufiScient  to  support  a  fiat,  applied  to 
be  admitted,  and  were  admitted,  to  prosecute  the  fiat ;  and 
on  proof  of  their  debt,  and  of  the  trading  and  act  of 
bankruptcy,  E.  T.  Davis  was  adjudged  a  bankrupt  by  the 
Court,  and  the  plaintiffs  were  chosen  his  assignees. 

My  Brother  Erie  thought  that  these  facts  sufficiently 
made  out  the  title  of  the  plaintiffs  as  assignees,  and  he 
directed  the  jury  to  find  for  them  accordingly,  which  they 
did ;  leave  being  reserved  to  the  defendant  to  move  to  set 

(a)  1  Gl.  &  J.  265.  (/)  2  Gl.  &  J.  131. 

\h)  2  Rose,  190.  {g)  2  N.  R.  19G. 

(c)  1  Rose,  384.  \h)  10  B.  &  Cr.  153. 

\d)  Mont.  &  M.  39.  (t)   12  M.  &  W.  571. 

(e)  Id.  44.  \k)  1  Rose,  385. 


708  CASES  m  THE  EXGHEQUEB, 

1846.        aside  the  verdict  and  enter  a  nonsuit,  in  case  the  Court 
^     "  should  be  of  opinion  that  the  facts  proved  did  not  shew  the 

«•  plaintiffs  to  be  assignees. 

A  rule  nisi  for  this  purpose  was  accordingly  granted  in 
Michaelmas  Term,  which  came  on  to  be  ai^ed  before 
my  Brothers  Bolfe,  Piatt,  and  myself,  at  the  sittings  after 
last  Hilary  Term,  and  we  took  time  to  consider  the  case. 

The  title  of  the  plaintiffs  is  founded  on  the  5  &  6  Vict 
c.  122,  s.  4,  which  enacts,  that  every  fiat  shall,  when 
granted,  be  forthwith  transmitted  by  the  Lord  Chancellor's 
secretary  of  bankrupts  to  the  proper  court,  and  shall  be 
forthwith  opened.  ^^  Provided  always,  that  if  it  shall  not  be 
opened  by  the  petitioning  creditor  within  three  days  after 
it  shall  so  have  been  transmitted,  the  Court  may,  at  any 
time  within  fourteen  days  next  following,  open  it,  on  the 
application  of  any  other  creditor  to  the  requisite  amount, 
and  may  adjudicate  thereon,  upon  proof  of  the  debt  of  sudi 
creditor,  and  of  the  other  requisites  to  support  such  fiat'* 
The  plaintiffs,  therefore,  contended  that  they  had  brought 
themselves  strictiy  within  this  provision.  The  fiat,  they 
contended,  was  not  opened  by  the  petitioning  creditor;  and 
within  fourteen  days  the  new  creditors  to  the  requisite 
amount  duly  proved  their  debts,  together  with  the  trading 
and  act  of  bankruptcy,  on  which  the  Court  duly  adju£- 
cated  E.  T.  Davis  to  be  a  bankrupt,  and  thereupon  the 
plaintiffs  were  chosen  assignees. 

The  defendant,  on  tiie  other  hand,  argued,  first,  that  the 
provision  of  the  section  in  question  did  not  apply,  inasmodi 
as,  on  the  facts  stated,  the  fiat  was  opened  by  the  petition- 
ing creditor ;  and  secondly,  even  if  that  should  be  dedded 
against  him,  still  that  the  fiat  was  void  without  proof  of 
the  petitioning  creditor's  debt,  or  the  substitution  by  the 
Lord  Chancellor  of  some  other  debt  in  its  place,  under  the 
6  Geo.  4,  c.  16,  ^.  18. 

The  first  point  depends  on  the  meaning  which  we  aie  to 


^ 
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give  to  the  words  ^^  opening  the  fiaV^     The   expression,         1S46. 
it  must  be  admitted,  is  one  of  doubtful  import     On  the     kynIston 
circuits,   the   commissions  are  said  to  be  opened  as  soon  ^' 

as  they  are  publicly  read  in  court ;  and  it  may  be  argued, 
by  analogy,  that  a  fiat  in  bankruptcy  is  in  like  manner 
opened  as  soon  as  it  has  been  read  in  the  court  to  which  it 
is  referred.  On  the  other  hand,  there  are  strong  grounds 
for  holding,  in  the  case  of  a  fiat,  that  something  more  is 
meant  than  the  mere  ceremony  of  formally  reading  the 
document.  A  bankruptcy  has  been  described  as  a  statu- 
tory execution  for  the  benefit  of  all  the  bankrupt's  creditors. 
But,  up  to  the  point  of  adjudication,  the  whole  matter  is, 
or  until  the  5  &  6  Vict  c.  122,  was,  in  great  measure, 
under  the  sole  control  of  the  petitioning  creditor ;  and, 
in  the  event  of  his  letting  the  fiat  drop,  no  other  creditor 
could  take  advantage  of  it  By  the  adjudication,  however, 
the  whole  nature  of  the  proceeding  is  changed.  That 
which  was  originally  in  the  nature  of  private  process  be- 
comes the  public  right  of  all  the  creditors.  Then,  and  not 
till  then,  does  the  character  of  a  statutory  execution  for 
creditors  generally  attach.  That  which  had  been  **  close  " 
then  becomes  "open;^  and  we  are  all  of  opinion  that  it  is 
in  this  sense  that  the  expression  "  opening  the  Jia£^  must 
be  understood  in  the  statute. 

Such  has  been  undoubtedly  the  meaning  attributed  to 
the  word  "  open  "  in  orders  made  from  time  to  time  for  en- 
larging the  time  for  opening  the  commission.  We  were 
referred  to  several  reported  cases  where  such  orders  were 
made  by  Lord  Eldon,  particularly  Ex  parte  Hayes^  1  GL 
&  J.  255,  in  all  of  which  the  petitioning  creditor  had  pro- 
ceeded so  far  as  to  prove  his  debt ;  and  yet,  for  want  of 
the  other  proofs  necessary  for  adjudication,  the  commission 
was  not  considered  as  having  been  opened ;  and  no  doubt 
very  many  similar  unreported  orders  would  be  found  in  the 
old  books  of  the  registrars  of  bankrupts.  These  orders,  at 
least,  shew  that  the  expression  opening  the  commission  was 
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IS46.  very  commonly  used  as  Including  all  the  proceedings  ipnr 
vioiis  to  adjudication;  and^  if  such  a  meaning  may  be 
given  to  the  words,  it  appears  to  us  dear  that  it  is  in  tint 
sense  they  are  used  by  the  legislature  in  the  daose  in 
question.  The  object  of  the  enactment  was  to  enaUe  anj 
other  creditor  to  proceed,  where  the  creditor  who  had  ob- 
tained the  fiat  was  unable  or  unwilling  to  do  so,  and  had 
abandoned  the  fiat ;  an  object  which  would  obviously,  in 
almost  every  case,  be  defeated,  if  we  were  to  adopt  the 
narrow  construction  contended  for  by  the  defendant.  On 
this  part  of  the  case  none  of  us  feel  any  doubt,  and  we  are 
agreed  in  opinion  that,  up  to  the  point  of  adjudication,  the 
fiat  lias  not  been  opened,  so  as  to  exclude  the  operati(m  of 
the  proviso  contained  in  the  fourth  section ;  and  the  con- 
sequence is,  that  in  the  present  case  the  new  creditor 
were  properly  let  in  to  prove  their  debts  and  prosecme 
die  fiat. 

On  the  remaining  part  of  the  case,  namelj,  what  is  the 
eftect  of  such  proof,  and  the  subsequent  adjudicatioii  and 
choice  of  assignees,  we  have  not  felt  so  free  froin  doubt,  as 
the  act  of  Parliament  is  very  unperfSectlj  worded,  and  the 
intention  of  the  legislature  in  this  clause  not  deulj 
stated. 

AVe  now  pnxreed  to  con^der  the  mcMe  doubtful  point 
By  the  6  (reo.  4,  c.  16,  s.  24,  it  is  enacted,  that  ob  proof 
of  the  petitioning  creditor's  debt,  the  tzading  and  the  act 
of  bankruptcy,  the  commisaooo^  shall  thenmpoii  a^w^ 
the  party  to  be  a  bankrupt.  The  fborth  sectkMi  of  ihe 
subsequent  act»  5  &  6  Mel,  c.  122,  enaMes  tike  conni^- 
sioner.  when  the  fiat  has  not  been  opened  by  the  pcdtioi- 
ing  creditor.  L  <..  where  the  petitiooiiig  cne^fiuv  kis  bees 
tmable  or  unwilling  to  prove  his  debt  and  ibe  tra£ng  aai 
the  act  of  bankruptcy,  to  proceed  on  the  apffcaciiiB  <}<  air 
other  creditor  to  the  nequtste  amount,  aad  u>  af  vJkaie 
thereon  on  proof  of  the  debt  of  siKh  aew  crefBur.  ^miff 
ike  other  requisUei  to  support  the  liati.     Tw«  f«cs&  woe 
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made  by  the  defendant's  counsel :  first,  it  was  said  that  no         1846. 

power  to  sidjudicate  is  given  by  this  clause,  unless  on  proof     ^     "^^ 

of  all  the  requisites  to  support  the  fiat ;  and  this,  it  was  ^' 

said,  includes  the  original  petitioning  creditor's  debt ;  and 

as  that  debt  certainly  was  not  and  could  not  be  proved  in 

this  case,  therefore  there  was  no  power  to  adjudicate  at  all. 

Or,  secondly,  if  the  commissioner  had  power  to  adjudicate, 

yet,  for  want  of  a  good  petitioning  creditor's  debt,  though 

the  fiat  might  be  proceeded  with,  it  would  still  be  invalid, 

unless,  under  the  18th  sect.  6  Geo.  4,  c.  16,  an  order  had 

been  obtained  from  the  Lord  Chancellor  directing  the  fiat 

to  proceed,  and  substituting  a  new  petitioning  creditor's 

debt. 

The  first  point,  namely,  whether  it  was  or  was  not  neces- 
sary to  prove  the  original  petitioning  creditor's  debt,  de- 
pends on  the  meaning  of  the  words  in  the  5  &  6  Vict, 
c  122,  s.  4,  by  which  the  commissioner  is  directed  to  pro- 
ceed to  adjudication,  on  proof  of  the  new  debt  and  of  the 
other  requisites  to  support  the  fiat.  What  are  the  other 
requisites  which  it  is  incumbent  on  the  new  creditor  to 
prove?  We  are  clearly  of  opinion,  that  when  he  has 
proved  his  own  debt  to  be  the  requisite  amount,  the  only 
other  requisites  are  the  trading  and  the  act  of  bankruptcy. 
To  hold  that  he  must  also  prove  the  petitioning  creditor's 
debt  would  be  to  deprive  the  enactment  of  all  effect  what- 
ever. An  enactment  that  the  commissioner  shoiild  adju- 
dicate, on  proof  by  the  new  creditor  of  the  petitioning 
creditor's  debt  and  of  the  trading  and  act  of  bankruptcy, 
would  merely  be  to  enact  that  he  should  adjudicate  on 
proof  of  precisely  the  same  matters  on  which,  indepen- 
dently of  the  new  statute,  he  was  bound  to  adjudicate  by 
the  law  as  it  previously  stood.  Besides,  the  word  "o^Aer" 
would  be  altogether  inappropriate,  if  the  new  creditor  is 
bound  to  prove  all  which  the  original  creditor  must  have 
proved,  including  the  debt  of  the  petitioning  creditor. 
The  language,  if  that  had  been  the  meaning  of  the  legis- 


V, 

Davis. 
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1846.  lature,  should  hare  been  ''on  i»oof  of  the  debt  of  the 
KTKASToir  ^^^  creditor,  and  of  the  regmdes,^  or  "tdl  tke  rejmuUes, 
to  support  the  fiat,**  not  of  the  ailur  reqoistes.  The 
word  "otker^  clearly  shews  that  the  new  debt  was  to  be 
considered  as  one  of  the  requisites,  and  that  it  oould  cssij 
1)0  by  its  being  taken  as  a  substitute  for  the  pedtioniiig 
creditor's  debt.  This  seems  to  us  the  only  &ir  cmisln»- 
tion  of  the  statute,  independently  of  the  ocmsideratioD 
that,  on  any  other  hypothesis,  we  must  suppose  the  legis- 
lature to  have  been  making  provision  for  a  case  which  in 
the  nature  of  things  can  scarcely  occur.  If  the  new  cre- 
ditor can  only  proceed  by  proving  the  debt  of  the  petitioih 
ing  creditor,  the  proviso  in  question^  though  apparently 
intended  to  benefit  him,  is  in  truth  a  mere  illusion. 

Tlic  24th  section  of  6  6ea  4,  c  16,  which  enables  the 
comiiiissioner  to  compel  the  attendance  of  parties  whoee 
evidence  is  necessary  to  establish  the  trading  and  act  of 
bankruptcy,  gives  no  means  of  compelling  the  attendance 
of  any  witness  to  prove  the  petitioning  creator's  debt; 
and  it  is  scarcely  possible  to  conceive  a  case  in  which  that 
debt  can  be  proved  by  the  new  creditor,  who  has  not  the 
means  of  examining  for  the  purpose  either  the  debtor  or  the 
creditor.  Even  if  he  should  by  chance  be  able  to  shew  thtt 
tlie  debt  was  once  contracted,  it  would  obviously  be  impos- 
sible for  liim  to  negative  all  the  circumstances  by  which  it 
may  have  been  aflerwards  discharged;  such  as  a  ideaat, 
jMiynicnt,  or  the  like.  On  these  grounds,  we  are  clearly  of 
opinion  that  the  original  petitioning  creditor's  debt  is  not 
one  of  the  other  requisites  which  it  is  incumbent  on  the  new 
creditor  to  prove ;  but  that  on  proof  of  the  new  debt  (be- 
ing a  debt  caimble  of  supporting  the  fiat),  and  of  the 
trading  and  act  of  bankruptcy,  the  commissioner  is  boood 
to  adjudicate  the  debtor  to  be  a  bankrupt. 

It  remains  to  consider  whether,  on  such  an  adjudicatioii» 
tlio  proceeiliugs  may  go  on ;  whether  assignees  may  be 
C'hoHon  and  the  bankrupt's  property  may  be  adminbtoed 
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without  more,  and  the  fiat  be  valid,  without  regard  to  the  1846. 
original  {)etitioning  creditor's  debt;  or  whether  the  adju- 
dication has  only  the  effect  of  enabling  the  commissioners 
to  execute  these  powers  formally y  leaving  the  validity  of 
the  fiat  to  depend  upon  the  sufficiency  of  the  petitioning 
creditor's  debt,  which  was,  by  the  prior  statute  (a),  a  condi- 
tion precedent  to  its  issuing;  so  that,  if  the  debt  should  be 
sufficient,  the  fiat  would  be  valid  ;  if  insufficient,  the  fiat 
woiild  be  advanced  to  that  stage  at  which  the  Chancellor 
might  render  it  valid,  by  the  exercise  of  the  power  of  sub- 
stitution of  a  new  petitioning  creditor's  debt  given  to  him 
after  adjudication^  by  the  6  Geo.  4,  c.  16,  s.  18. 

After  much  consideration  of  this  question,  we  all  agree 
in  thinking  that  the  proper  construction  of  the  clause  is 
the  former ;  and  that  the  fiat  is  valid  if  the  debt  of  the 
applying  (or,  as  he  may  be  properly  termed,  prosecuting) 
creditor  be  sufficient. 

When  the  le^slature,  by  the  ^  b,^  Vict.  c.  122,  s.  4, 
authorised  and  required  the  commissioners,  on  proof  of 
certain  facts,  to  adjudicate  a  party  to  be  a  bankrupt,  it 
must  be  intended,  prim&  facie,  to  mean  that  the  commis- 
sioners in  such  case  would  be  rightly  adjudicating;  and 
that  the  party  adjudged  bankrupt  really  would  be  what  he 
is  adjudged  to  be,  namely,  a  bankrupt ;  and  that  the  com- 
missioners might  lawfully  exercise  all  the  powers  after 
adjudication,  in  appointing  assignees,  in  whom  the  estate 
vests  by  the  appointment  itself  (ft). 

To  hold  that  the  only  consequence  of  the  adjudication 
woiild  be  that  the  commissioners  might  proceed  to  act  for- 
mally, subject  to  their  acts  being  avoided  if  the  petition- 
ing creditor's  debt  should  turn  out  not  to  be  due,  and  that 
the  fiat  might  be  brought  to  that  stage  at  which  the  Chan- 
cellor might  interfere  to  render  it  valid,  if  the  debt  was  not 
due,  would  give  little  or  rather  no  effect  to  the  clause.     If 

(a)  6  Geo .  4,  c.  16,  s.  14.  (ft)  1  &  2  Will.  4,  c.  56,  s.  25. 


Kynaiton 


Davis. 
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1846.  the  fiat  still  depended  on  the  petitiomng  creditor's  debi 
there  was  no  use  in  requiring  an  adjudication  an  tawtk 
V.  debty   in  order  to  warrant  the   proceeding  with  the  fisi 

unless  it  could  be  subsequently  supported  by  tbe  exercu 
of  the  Lord  Chancellor's  power  in  substituting  a  new  peti 
tioning  creditor's  debt»  under  the  6  Geo.  4^  c.  16,  s.  18 
but  that  clause  applies  only  to  cases  where  a  party  has  b 
some  oversight  been  wrongly  adjudged  to  be  a  bankmpl 
and  where  the  petitioning  creditor's  debt  so  adjudged  to  b 
sufficient,  turns  out  subsequently  not  to  be  so.  The  adjn 
dicatioD,  therefore,  would,  on  the  latter  view^  be  idle  an 
useless. 

We  therefore  think  that  the  true  construction  of  th 
clause  in  question  is,  that  the  adjudication  on  the  prose 
cuting  creditor's  debt,  if  well  founded,  is  to  be  as  valid  a 
an  adjudication  on  a  petitioning  creditor's  debt,  if  wd 
founded,  would  be  ;  and  consequently  that  the  fiat  b  Tslid 
and  the  creditor  who  prosecutes  a  commission  is  in  effeci 
substituted  for  the  creditor  who  petitioned  for  it,  th 
former  being  willing  to  make  the  fiat  efifectiTC  after  tb 
latter  has  altogether  abandoned  it.  And  in  this  yiew  (^ 
the  case,  no  inquiry  at  all  was  necessary  as  to  the  sufficient 
of  the  {Xititioning  creditor's  debt,  and  therefore  none  if 
required  by  the  statute. 

It  is  very  true  that  the  legislature  has  not  expresal; 
enacted  that  the  debt  should  be  substituted,  and  the  fiiJ 
deemed  valid,  as  it  has  done  in  6  (xea  4,  which  is  a  cu^ 
cumstance  that  has  led  to  some  doubt  as  to  its  meaiuDg. 
It  is  also  very  true,  that  if  we  hold  it  to  be  the  intentioii 
of  the  le^slature  to  substitute  a  new  debt,  that  intention 
has  not  been  clearly  carried  into  efiect  in  every  partiailiTj 
and  the  prosecuting  creditor  placed  on  the  same  footing  fbc 
all  purposes  as  the  petitioning  creditor ;  for  instance,  it  htfl 
not  given  any  power  to  require  a  bond  from  the  prosecutiiig 
creditor  to  prove  his  debt,  and  the  other  requisites,  so  that 
he  may  substitute  himself  without  assuming   the  same 
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obligation  as  the  petitioning  creditor.     There  is  no  express         1846. 
exemption  of  the   official  assignee  from  liability  for  the      kynast  n 
failure  of  the  substituted  debt,  as  there  is  of  the  petition-  »• 

Davis. 

ing  creditor's  debt,  5  &  6  Vict.  c.  122,  s.  54.  The  case  of 
the  debt  which  is  substituted  without  the  permission  of  the 
Chancellor  afterwards  turning  out  to  be  insufficient,  is  not 
provided  for  by  giving  him  the  power  of  substituting 
another,  if  it  should  be  found  insufficient 

These  defects  are  calculated  to  raise  some  doubt  as  to  the 
intention  of  the  legislature ;  but,  upon  the  best  considera- 
tion we  can  give  the  subject,  we  think  that  the  true  construc- 
tion of  the  clause  is,  that  the  fiat  is  thereby  rendered  per- 
fectly valid ;  and  if  we  are  right  in  this  opinion,  it  is  not 
improbable  that  the  substituted  debt  would  be  considered 
as  a  petitioning  creditor's  debt,  within  the  meaning  of  the 
clauses  to  which  I  have  last  referred:  but  we  give  no 
opinion  upon  that  question. 

Bule  discharged. 


Waller  v.  Blacklock  and  Others.  Jufy  4. 

l^OWXiING  had  obtained  a  rule,  calling  upon  the  plain-  In  trespass,  the 
tiff  to  shew  cause  why  the  Master  should  not  review  his  pleaded  four 
taxation,  by  allowing  the  defendants  the  costs  incurred  by  j)^^  ^^  J^^ 
them  at  the  Summer  Assizes  in  1844,  and  disallowing  such  Thecauscstood 

for  trial  at  the 
costs  to  the  plaintiff.  Summer  As- 

Tliis  was  an  action  of  trespass  brought  by  the  plaintiff  was  then  made  a 
against  the  defendants  for  destroying  his  weir.     The  de-  STf^'T^ta^* 
fendants  pleaded  four  pleas,  the  third  of  which  was  a  bad  terwards  ob- 
one.    The  cause  stood  for  trial  at  the  York  Summer  Assizes,  amend,  by  sub- 
1844,   but  was  then  made  a  remanet     On  the   5th  of  oAcrpkalnthc 

room  of  the  bad 
one,  on  payment  of  the  costs  of  the  amendment,  which  were  paid.  The  cause  was  tried  at  the  Spring 
Assizes,  1845,  when  the  defendants  had  a  verdict  on  the  issue  on  the  amended  plea,  and  the  plain- 
tiff on  the  other  three  issues  I—Held^  that  the  plaintiff  was  entitled  to  the  costs  of  the  remanet. 


1ft  riuurri  tacathxt,  9 


Is4d.  Febniarj,  l^45y  die  defimduifis  obcuaed  a  Jodge^s  order  foi 
leaTe  to  amend  die  zecocd,  br  witfadrmwing  the  third  |dei, 
aod  subetinitiiig  aoodher,  oa  pajmeiK  of  oost&  The  ^kn 
W2i  acconiiiigij  widiiLnwii,  aod  a  fieah  plea  pleaded,  oq 
which  die  pLundlF  joined  krae,  aod  the  coats  of  the  amend- 
ment were  paid  by  the  defendants.  The  cause  was  tried 
at  the  Spring  A^zfft  in  1845,  when  the  defendants  had  i 
Terdict  en  the  third  ioBiiey  and  the  plaintiff  on  all  the 
others.  The  Master,  on  the  taTarionj  allowed  to  the  de- 
fendants the  general  costs  of  the  caos^  and  to  the  plaintiff 
the  cosu  of  the  remanet. 

Soff^uu  shewed  cause  against  the  mle  in  Trinity  Term 
(3Iav  22),  and  contended  that  the  Master  was  right  in 
allowing  the  plaintiff  the  latter  costs ;  inasmuch  as,  if  the 
cause  had  been  tried  at  the  assizes  of  1844>  in  the  then 
state  of  the  record,  the  {dsuntiff  would  haTe  succeeded  on 
the  third  as  well  as  on  the  other  issues.  The  defendants,  hj 
amending  their  plea,  admitted  that  they  could  not  have 
succeeded  on  it  as  it  originally  stood. 

CawUnffy  contr^  insisted,  that  as  the  defendants  had 
eventually  succeeded  in  the  action,  and  the  poetponemeni 
of  the  trial  was  without  any  fault  on  their  part,  they  wefe 
entitled  to  the  costs  of  the  abordve  trial ;  and  that  the 
plaintiff,  to  entide  himself  to  the  costs  occasioned  by  the 
remanet,  ought  to  have  stipulated  for  them  at  the  time  d 
the  amendment. 

Pollock,  C.  B. — Vfe  will  inquire  whether  there  is  anj 
settled  practice  in  the  Courts  on  this  point ;  if  there  is,  we 
shall  not  disturb  it ;  if  there  is  not,  we  will  endeavour  to 
lay  down  some  general  rule.  If  the  practice  is  for  the  de- 
fendants to  pay  the  costs  of  the  remanet,  they  must  be 
considered  to  have  been  aware  of  that  liability,  and  to  have 
taken  the  amendment  subject  to  the  burthen. 

Cur.  adv.  ynlt 
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Parke,  B.,  now  said — ^We  took  time  to  consider  whe-         1846. 
ther  the  Master  was  right  in  this  case,  in  allowing  the       waller 
plaintiff  the  costs  of  the  remanet.     There  were  four  pleas    „     ^^ 

*  ,  *  Blacklock. 

on  the  record  when  the  parties  first  went  down  to  the 
assizes,  and  the  cause  was  then  made  a  remanet  After- 
wards the  defendants  applied  for  and  obtained  leave  to  sub- 
stitute a  new  plea  for  one  of  the  four  originally  pleaded, 
which  was  allowed  on  payment  of  the  costs  of  and  occa- 
sioned by  the  amendment.  The  cause  went  down  to  the 
next  assizes,  when  a  verdict  was  found  for  the  plaintiff  on 
all  the  issues  raised  by  the  pleas  which  were  on  the  record 
at  the  first  assizes,  but  he  failed  on  the  issue  raised  by  the 
added  plea.  On  taxation.  Master  Walker  allowed  the 
plaintiff  the  costs  of  the  remanet  from  the  first  assizes ; 
upon  which  an  application  was  made  to  us  to  review  his 
taxation.  On  consideration,  we  think  the  Master  was 
right,  although  we  have  had  some  doubt  upon  the  point. 
We  think  he  was  right  upon  this  principle : — The  plaintiff 
would  have  succeeded  on  all  the  issues  which  were  upon 
the  record  at  the  first  assizes ;  he  underwent  the  delay  of 
the  postponement  from  those  assizes ;  and  as  part  of  the 
costs  of  those  issues  he  ought  to  have  the  costs  of  the 
delay,  and  consequently  of  the  remanet. 
This  rule  must  therefore  be  discharged. 

Bule  discharged. 


VOL  XV.  D  D  D  M.  W. 


718  CASES  IH  THB  EJLCBEQUSR, 

July  4.  JONBS  V.   CaRTEB. 

Thcsemce  by  0  OVEN  ANT  on  an  indenture^  dated  the  16th  of  Sq)- 

i^  of  allc-  tember,  1844,  made  between  the  plaintiff  of  the  one  part, 

ciaration  in  ^nd  the  defendant  and  Joseph  Foster  of  the  other  part, 

ejectmeDt  for  *  •■"■•"■i 

the  demised  whereby  the  plfdntiff  gave,  granted,  and  demised  to  the 


a  forfeUare?'  defendant  and  Foster  fiill  power  and  authority  to  work, 
finardwtion  ^^^^^^  ^*g>  ^"^^  <^n,  all  the  mines,  veins,  seams,  and  beds 
by  the  lessor  to  of  lead  Ore,  oopper  ore,  sulphate  of  barytes,  mines,  mine- 
term;  and  he  rals,  and  mineral  substances,  which  were  or  should  be 
wardsVaU*'  thereafter  found,  gained,  dug,  or  opened  within,  under,  or 
though  there  upon  a  Certain  common  or  waste  land  belonmnfc  to  her 

nasnotbeenany      *  ,  i         i  •     •.«•      .  . 

judgment  in  the  Majesty,  and  then  in  lease  to  the  pbuntaff,  situate  in  me 

firrcnt'dne'^*  parish  of  Llysfacn,  in  the  county  of  CamarrcMi ;  with  M 

brokcn^Scr  po^^"  for  the  puTpose  of  getting  and  taking  the  minerals, 

the  senrice  of  crcctinff  machinery,  &c.  &c. ;  to  hold  to  the  defendant  and 

the  declaration. 

Foster,  their  executors,  &c.,  from  the  29th  of  Sq[>tember 
then  instant,  for  the  term  of  fourteen  years,  subject  to  a 
yearly  rent  of  £50,  payable  half-yearly  in  advance,  in  the 
nature  of  a  forehand  rent,  on  the  25th  of  March  and  the 
29th  of  September  in  each  year,  the  first  payment  to  be 
made  on  the  29th  day  of  September  then  instant ;  and  sub- 
ject also  to  the  payment  of  a  certain  royalty  on  the  ores  and 
minerals  raised  and  gotten.  And  the  defendant  therebj 
covenanted  with  the  plaintiff,  his  executors,  &c.,  well  and 
truly  to  pay  and  render,  or  cause  to  be  pidd  or  rendered,  to 
the  plaintiff,  his  executors,  &c.,  the  rent  and  royalty  there- 
inbefore reserved  and  made  payable,  at  the  days  and  times 
and  according  to  the  true  intent  and  meaning  of  the  said 
indenture,  without  any  deduction  or  abatement  whatever; 
and  also  to  pay  and  discharge  all  taxes,  &c.,  charged  or 
assessed  upon  the  demised  premises.  There  were  abo 
covenants  that  the  defendant  and  Foster,  their  executor8!» 
&c.,  would,  during  the  continuance  of  the  demise,  with  ax 
men  at  the  least,  search  for  lead  and  other  ores  and  minerals 
in  proper  and  likely  places,  &c.,  and  would  fairly  and  efiec- 
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tually  work  and  carry  on  all  the  mines  and  works  with  six  1846. 
able  and  experienced  miners  at  the  least ;  that  they  would 
not  cease  or  discontinue  such  work,  with  the  aforesaid  num- 
ber of  men,  for  the  space  of  one  month  in  any  one  year, 
unless  prevented  by  unavoidable  impediments:  and  other 
covenanta,  providing  for  the  dressing  and  making  mer- 
chantable  of  the  ores  gotten  as  soon  as  might  be  afler  they 
were  gotten,  for  the  weighing  or  measuring  them  within  a 
certain  time,  for  the  keeping  and  regularly  casting  up  fair 
and  legible  books  of  account  of  all  ores  and  minerals  gotten 
and  sold,  and  producing  the  same  for  inspection,  &c.,  upon 
notice,  to  the  lessor  and  his  agents ;  for  the  general  repair 
of  the  demised  premises ;  for  the  fencing  off  and  securely 
inclosing  open  pits,  &c.;  for  effectually  filling  up  and 
levelling  such  pits,  &c.,  as  should  from  time  to  time  become 
useless ;  for  preventing  unnecessary  or  extraordinary  da- 
mage to  the  lands  through  or  under  which  the  mines,  &c., 
should  be  carried  on ;  and  for  the  non-commission  of  any 
wilful  or  voluntary  waste. — The  declaration  then  allied 
as  a  breach  of  the  first  covenant  (for  payment  of  the  rent), 
that  afler  the  making  of  the  indenture,  and  during  the 
term,  to  wit,  on  the  25 th  of  March,  1845,  a  large  sum  of 
money,  to  wit,  £50  of  the  rent  aforesaid,  to  wit,  the  rent 
for  a  year  of  the  said  term,  became  due  and  still  was  in 
arrear  and  unjiaid  to  the  plaintiff.  Breaches  were  also 
assigned  of  all  the  other  covenants  in  the  indenture. 

The  defendant  pleaded,  as  to  the  breach  of  covenant 
first  assigned,  that  there  was  not,  on  the  said  25th  day  of 
March,  1 845,  or  at  any  time  since,  the  said  sum  of*  £50  of 
the  said  rent,  or  any  part  thereof,  due  and  in  arrear  from 
the  defendant  and  Foster  to  the  plaintiff,  in  manner  and 
form,  &C. :  on  which  issue  was  joined. — There  were  also 
pleas  of  performance  as  to  the  other  breaches,  and  issues 
joined  thereon. 

At  the  trial,  before  Williams^  J.,  at  the  last  assizes  for 
the  county  of   Carnarvon,    the  plaintiff  clearly  proved 

ddd2 


720  CAfiBB  Dl  THB  MXCBEOSCBM, 

1^6.  breachesy  in  the  yean  1844  and  1845,  of  seTcnl  of  die 
ooveDauls  set  forth  in  the  dedaration;  as  to  otben  ako^ 
the  proof  of  perfonnanoe  of  which  lay  on  the  defendant, 
no  evidence  was  p^ea  cm  his  part.  With  respect  to  the 
rent,  payment  was  proTed  of  all  that  was  due  on  the  2otIi 
of  March,  1845 :  and  it  appeared  that,  <m  the  19th  of  May, 
1845,  a  declaration  in  ejectment  for  the  reooTery  of  the 
demised  premie  (brought  under  a  inoviso  in  the  kise, 
that  for  any  breach  of  ooTcnant  it  shoold  determine  and  be 
utterly  Yoid,  and  the  lessor  should  be  at  liberty  to  re-enter]^ 
upon  the  several  dcanises  of  the  plaintiflT  and  Willisin 
Lloyd  Kobertd  (a  mortgagee),  was  served  on  the  defendut 
and  Foster,  with  notice  to  appear  in  the  foDowii^  Trinity 
TeroL  There  was  no  distinct  evidence  when  the  plea  ami 
consent  rule  were  delivered;  but  it  was  proved  that  on  the 
3rd  of  December,  1845,  the  defoidants  obtained  a  Jud^i 
order,  giving  them  liberty  to  withdraw  their  plea;  anoe 
which  time  no  further  proceecfings  had  been  taken  in  that 
action*  The  present  action  of  covenant  was  conmienoed 
in  January,  1846.  It  appeared  that  the  defendants  had 
not  done  anything  upon  the  demised  premises  ^nce  Jolr, 
1845  ;  but  it  was  not  shewn  that  any  possession  of  them 
had  been  taken  by  the  plaintiff.  It  was  thereupcm  con- 
tended for  the  defendant,  that  by  the  service  of  the  dedaza- 
tion  in  ejectment,  and  the  subsequent  proceedings  in  that 
action,  the  plaintiff  had  elected  to  consider  the  term  as 
having  then  determined,  and  to  treat  the  defendant  and 
Foster  as  trespassers;  and  that  he  could  not,  therefor^ 
recover  in  this  action  for  the  rent  which  would  otherwise 
have  become  due  on  the  29th  of  September^  1845.  The 
learned  Judge  overruled  the  objection,  and  tcJd  the  jury 
that  the  plaintiff  was  entitled,  on  the  first  issue,  to  recover 
the  sum  of  £25,  for  half  a  year's  rent  due  on  the  29th  of 
September,  1845,  and  also  directed  them  that  he  was  enti- 
tled to  a  verdict  on  several  of  the  other  breaches  (on  whidi 
nominal  damages  only  were  claimed).     The  jwcj,  howeter, 
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found  a  general  verdict  for  the  defendant,  saying  they  were         1846. 
of  opinion  that  there  was  no  rent  due,  and  that  tbeire  were 
no  breaches  of  covenant. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  verdict  being  contrary  to  the 
evidence,  and  to  the  direction  of  the  learned  Judge. 

W,  Yardletf  and  Unthank  shewed  cause  on  a  former  day 
in  these  sittings  (June  26). — The  verdict  of  the  jury,  it 
must  be  admitted,  was  contrary  to  the  direction  of  the 
learned  Judge  on  several  of  the  issues.  But  with  respect 
to  the  first  breach,  as  to  the  rent,  upon  which  alone  the 
plaintiff  claimed  substantial  damages,  the  proceedings  in  the 
action  of  ejectment  were  an  answer  to  that  claim.  The 
plaintiff,  when  he  sued  the  lessees  in  ejectment  as  for  a 
forfeiture  of  their  term,  elected  thereby  to  put  an  end  to 
the  term,  and  could  not  afterwards  treat  it  as  a  subsisting 
term,  and  the  rent  as  a  subsisting  rent.  It  is  true  there 
was  no  judgment  in  the  ejectment ;  the  plea  having  been 
withdrawn,  the  defendant  has  no  means  of  compelling 
the  lessors  of  the  plaintiff  to  proceed  to  judgment. 
[Platty  B. — If  they  choose  to  proceed  to  judgment  now, 
they  may  have  an  action  of  trespass  for  the  mesne  profits 
from  the  day  of  the  demise.]  Yes,  and  so  they  would  be 
recovering  this  rent  twice  over.  Birch  v.  Wright  (a)  is  an 
authority  for  the  defendant.  It  was  there  held,  that  an 
action  for  use  and  occupation  might  be  maintained  by  the 
grantee  of  an  annuity,  after  a  recovery  in  ejectment  against 
a  tenant  from  year  to  year  of  the  lands  out  of  which  the 
annuity  issued,  for  ail  rent  in  his  hands  at  the  time  of 
notice  by  the  grantee,  and  down  to  the  day  of  the  demise 
in  the  ejectment,  btit  not  afterwards.  Ashhurst,  J.,  there 
says— "From  the  6th  of  April  of  1785  [the  day  of  the 

(a)  1  T.  R.  378. 
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\B46.        demise]  to  the  time  of  rccoTering  in  the  action  of  eject- 
ment;  the  plaintiff  is  precluded  from  recorering  in  this  fonn 
of  action ;  for  that  would  be  blowing  both  hot  and  cold  at 
the  same  tlme^  by  treating  the  possession  of  the  defendant 
as  that  of  a  trespasser,  and  that  of  a  lawful  tenant,  during 
the  same  {xsriod."    Littleton  says  (sect.  219)^-''If  a  man 
grant  by  his  deed  his  rent-cliarge  to  another,  and  the  rent 
is  l)chind,  the  grantee  may  choose  whether  he  will  sue  a 
writ  of  annuity  for  this  against  the  grantor,  or  distrcine 
for  the  rent  behind,  and  the  distress  detain  until  he  be 
paid.     Bui  he  cannot  do  or  have  both  together,  &c.     For  if 
he  recovers  by  a  writ  of  annuity,  the  land  is  discharged  of 
the  distress,''  &c.     Lord  Coke,  commenting  on  these  worda^ 
"  But  he  cannot  do  or  liaye  both  together,"  says  (Co.  Litt 
14o. a) — ''For  there  he  should  recover  one  thing  twice, 
which  should  be  a  double  chaige  to  the   grantor."    In 
Bridges  v.  Smyth  (a),  it  was  held  that  a  landlord,  having 
treated  an  occupier  of  his  land  as  a  trespasser,  by  serving  him 
with  an  ejectment,  could  not  afterwards  distrain  on  him  for 
rent,  although  the  ejectment  was  directed  against  the  claim 
of  a  third  jierson,  who  came  in  and  defended  as  tenant,  and 
the  occupier  was  aware  of  that  circumstance,  and  was  never 
turned  out  of  possession.     That  case  is,  therefore,  stronger 
than  the  present 

WeUhy  {Jerms  witli  him)  contrA. — ^No  doubt,  alUiough 
the  lease  says  that  it  is  to  determine  and  be  void  for  any 
breach  of  covenant,  that  is  to  be  construed  to  mean  that  it  is 
thereupon  voidable  at  the  option  of  the  lessor.  But  there  ia 
no  conclusive  election  to  treat  the  term  as  determined  and 
void,  until  judgment  recovered  in  the  action  of  ejectment 
The  mere  service  of  the  declaration  has  no  such  effect 
Might  not  the  plaintiff,  notwithstanding  that,  have  waived 
the  forfeiture  by  subsequent  receipt  of  rent  ?     It  is  said 

(a)  5  Biogr.  410. 
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that  be  may  still  proceed  to  judgment  in  the  ejectment,  1846. 
and  have  his  remedy  in  trespass  for  the  mesne  profits;  but 
if  he  did,  the  recovery  of  the  rent  in  this  action  would  be 
pleadable  in  bar,  pro  tanto,  to  the  action  for  the  mesne  pro- 
fits. The  authority  cited  from  Ca  Litt  itself  shews  that 
there  is  no  conclusive  exercise  of  this  option  until  judgment. 
Lord  Coke  there  says — "  If  I  grant  to  another  for  life  an 
annuity  or  a  robe  at  the  feast  of  Easter,  and  both  are  be- 
hind, the  grantee  ought  to  bring  his  writ  of  annuity  in  the 
disjunctive ;  for  if  he  bring  his  writ  of  annuity  for  the  one 
only,  QTid  recover i  that  judgment  shall  determine  his  election 
for  ever ;  for  he  shall  never  have  a  writ  of  annuity  after- 
wards, but  a  scire  facias  upon  the  said  judgment  Which 
reason  Fitzherbert,  in  his  Natura  Brevium,  not  observ- 
ing, l^ld  an  opinion  to  the  contrary.  But  if  I  contract 
with  you  to  pay  you  twenty  shillings  or  a  robe  at  the  feast 
of  Easter,  after  the  feast  you  may  bring  an  action  of  debt 
for  the  one  as  for  the  other."  lAMersan^  B. — ^Lord  Coke^ 
and  Fitzherbert  in  the  passage  there  referred  to  (a),  are  dis- 
tinguishing between  the  cases  when  the  thing  granted  *^  is 
of  things  annual,  and  are  to  have  continuance," — in  which 
the  election  remains  to  the  grantor,  as  well  aft^r  the  day  as 
before, — and  ^^  when  the  things  are  to  be  performed  unic& 
voce,"  as  in  the  case  of  the  contract  to  pay  twenty  shillings  ^ 

or  a  robe  at  Easter.]  In  Birch  v.  Wright^  the  grantee  of 
the  annuity  had  recovered  judgment  in  the  ejectment. 
And  Btdlery  J.,  there  says — ^*  In  the  present  case  the  plain- 
tiff has  not  waived  the  tort.  He  has  brought  his  ejectment, 
and  obtained  judgment  on  it,  which  is  insisting  on  the  tort, 
and  he  cannot  be  ])ermitted  to  blow  both  hot  and  cold  at 
the  same  time."  And  again — ^'  The  ejectment  is  the  suit 
in  which  the  defendant  is  considered  as  a  trespasser ;  and 
imless  the  judgment  in  ejectment  be  laid  out  of  the  case, 
the  tort  is  not  waived.     The  defendant  stands  convicted  on 

(a)  Fitz.  N.  B.,  162  G. 
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1846.  record  by  judgmeDt,  as  a  trespasser,  from  the  6th  of  April, 
1785."  In  Bridges  y.  Smyth^  also,  there  had  been  judg- 
ment against  the  casual  ejector,  and  the  Coart  relied  upon 
the  fact  that  that  judgment  would  be  condusiTe  against 
the  tenant  in  possession,  although  the  ejectment  was  in 
truth  directed  against  the  party  who  came  in  to  defend  as 
landlord. 

Ciir.  adv.  Tult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  was  an  action  of  covenant  on  a  minii^ 
lease,  in  which  breaches  were  assigned,  the  first  for  non- 
payment of  rent,  and  others  for  different  violations  of  cove- 
nants relative  to  mining.  The  principal  question  related 
to  the  rent  By  the  lease,  it  was  to  be  paid  half-yeaily  in 
advance,  on  the  25th  of  March  and  the  29th  of  September. 
The  rent  due  on  the  25th  of  March,  1845,  was  paid  oo 
that  day.  On  the  19th  of  May  the  plaintiff  brought  an 
ejectment  for  breach  of  covenant,  the  lease  containii^  a 
stipulation  that  for  any  breach  of  covenant  it  should  '*  de- 
termine and  be  utterly  void."  Some  of  the  breaches  <tf 
covenant  declared  upon  were  clearly  proved  to  have  been 
committed  prior  to  the  bringing  of  the  ejectment.  Tbe 
notice,  in  the  action  of  ejectment,  was  to  appear  in  Trinity 
Tenu,  and  no  doubt  a  consent-rule  was  entered  into  in  or 
after  tliat  term.  The  plea  to  the  ejectment  was  afterwards 
abandoned ;  but  it  does  not  appear  by  the  learned  Judge's 
note  that  ix>sse8sion  was  actually  taken  by  the  plaintiff 

Under  these  circumstances,  the  question  which  was 
brought  before  us  for  consideration  was,  whether  the  lease 
was  put  an  end  to  before  the  29th  of  September,  1B45| 
when  the  half-year's  rent  became  due.  We  are  all  of 
opinion  tliat  it  was. 

Though  the  lease  is  declared  to  be  void  for  breach  of 
covenant,  it  is  ix^rfectly  well  settled  that  the  true  construe- 
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tion  of  the  proviso  is,  that  it  shall  be  void  at  the  option  of  1846. 
the  lessor ;  Rede  v.  Farr  (a).  Doe  v.  Bancks  (i),  and  other 
cases;  and  consequently,  on  the  one  hand,  if  the  lessor 
exercises  the  option  that  it  shall  continue,  the  lease  is  ren- 
dered valid;  if  he  elect  that  it  shall  end,  the  lease  must  be 
determined.  In  the  cases  above  referred  to,  the  option  was 
held  to  have  been  exercised  by  the  receipt  of  rent  subse- 
quently due,  and  the  lease  thereby  rendered  valid.  In  like 
manner,  the  lease  would  be  rendered  invalid  by  some  une- 
quivocal act,  indicating  the  intention  of  the  lessor  to  aviul 
himself  of  the  option  given  to  him,  and  notified  to  the 
lessee,  after  which  he  could  no  longer  consider  himself 
bound  to  perform  the  other  covenants  in  the  lease;  and 
if  once  rendered  void,  it  could  not  again  be  set  up.  An 
entry,  or  ejectment,  in  which  an  entry  is  admitted,  would 
be  necessary  in  the  case  of  a  freehold  lease,  or  of  a  chattel 
interest,  where  the  terms  of  the  lease  provided  that  it  should 
be  avoided  by  re-entry.  Whether  any  other  act  unequi- 
vocally indicating  the  intention  of  the  lessor  would  be  suf- 
ficient to  determine  this  lease,  which  is  made  void  at  the 
option  of  the  lessor,  we  need  not  determine,  because  an 
ejectment  was  brought,  and  proceeded  with  to  the  consent- 
rule,  by  which  the  defendant  admitted  an  entry,  and  the 
entry  would  certainly  be  an  exercise  of  the  option ;  and, 
once  determined,  the  lease  could  not  be  revived. 

It  was  said  there  was  no  authority  upon  the  point  now 
under  consideration ;  but  there  is  a  case  at  Nisi  Prius  mate- 
rially bearing  upon  it,  in  which  Lord  Tenterden  expressed 
a  clear  opinion  that  the  receipt  of  rent  after  an  efectment 
brought  for  a  forfeiture  was'  no  waiver  of  such  forfeiture : 
Doe  d.  Morecraft  v.  Meiix  (c).  A  case  was  desired,  but  we 
cannot  find  that  any  was  argued.  We  entirely  agree  in 
Lord  TenterderCs  opinion.  The  precise  point  that  he  de- 
cided was,  that  on  the  trial  of  an  ejectment  for  a  forfeiture 

(a)  6  M.  &  Selw.  121.     (6)  4  B.  &  Aid.  401.      (c)  1  C.  &  P.  848. 
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1846.  (^  which  of  course  the  entry  was  admitted)^  the  lecdipt  of 
rent  after  the  bringing  of  that  ejectment  was  too  late»  and 
the  lease  was  not  rendered  valid.  We  think  the  same  ocm- 
sequence  follows  from  an  entry  admitted  hj  the  oonsent- 
rule;  but  even  supposing  no  consent-rule  to  have  beea 
entered  into,  we  think  that  the  bringing  of  an  ejectment 
for  a  forfeitmre,  and  serving  it  on  the  lessee  in  possessioB, 
must  be  considered  as  the  exercise  of  the  lessor's  option  to 
determine  the  lease ;  and  the  option  must  be  exenused  once 
for  all.  Without  inquiring  whether  an  ejectment  be  a  real 
action,  the  bringing  of  which  and  the  counting  in  whidi 
would,  according  to  the  authority  of  Lord  Coke,  be  a  deter- 
mination of  an  election  between  two  remedies,  it  seems  to 
us  that  so  distinct  and  unequivocal  an  act  must^  indepen- 
dently of  any  technical  reason,  be  a  final  determination  of 
the  landlord's  option;  for  after  such  an  act,  by  which  the 
lessor  treats  the  lessee  as  a  trespasser,  the  lessee  would  know 
that  he  was  no  longer  to  consider  himself  as  holding  under 
the  lease,  and  bound  to  perform  the  covenants  contained  in 
it ;  and  it  would  be  unjust  to  permit  the  landlord  again  to 
change  his  mind,  and  hold  the  tenant  responsible  for  the 
breach  of  duty,  after  that  time. 

We  are  all,  therefore,  of  opinion  that  the  lease  was  deter- 
mined in  May,  1845,  and  consequently  the  defendant  waa 
not  liable  to  pay  the  subsequent  rent,  or  damages  for  any 
subsequent  breach  of  covenant.  There  is  no  reason,  there- 
fore, for  a  new  trial  as  to  the  issue  on  the  rent  being  in 
arrear. 

With  respect  to  the  remainder,  the  verdict  was  dearly 
wrong,  and  there  must  be  a  new  trial,  unless  the  defendant 
will  consent  that  a  verdict  be  entered  for  the  plaintiff  with 
nominal  damages,  subject  to  the  same  discretion  as  Mr. 
Justice  Williams  would  have  had  at  the  trial,  to  certify  to 
deprive  the  plaintiff  of  costs. 

Rule  accordingly. 
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1846. 

Cooke  r.  Turner.  j^^^  26. 

J.  HIS  was  a  case  sent  by  the  Vlce-Chancellor  of  England  a  condition,  in 
for  the  opinion  of  this  Court.  :.;^e.°^f 

The  case  stated,  in  substance,  that  Sir  Gregory  Page  thedcTiaeeihaa 

^     J       ^     dispute  the  will, 

Turner  was  duly  found  a  lunatic  in  the  year  1823,  under  or  the  testator's 
a  commission  of  lunacy.  The  inquisition  and  the  finding  m"^n?«K«ii 
thereon  were  traversed,  but  the  lunacy  was  established  'r^u^tj'Jen 

'  ^  •'  ^     ^         required  by  the 

by  the  verdict  of  a  jury  in  1826,  and  that  the  commission  executors,  to 
was  never  superseded.     In  the  year  1841,  Sir  Q.  O.  P.  disposition  in 
Turner  made  a  will,  duly  executed  so  as  to  pass  real  estate,  devLwe^haU^ 
whereby  he  gave  certain  considerable  interests  in  his  real  ^  "^l^y^c^ 

.  ,  IS  valid  in  law. 

estate  to  his  daughter,  Mrs.  Fryer,  and,  subject  thereto, 
gave  his  property  to  her  children,  and  in  default  of  issue 
to  his  collateral  relations;  and  in  the  will  was  contained 
the  following  clause: — "And  my  will  further  is,  that  if 
my  said  daughter,  or  her  husband,  or  any  person  or  per- 
sons in  her,  his,  their,  or  any  or  either  of  their  behalf^ 
shall  dispute  this  my  will,  or  my  competency  to  make  the 
same,  or  if  my  said  daughter  and  her  husband,  or  either 
of  them,  shall  refuse  to  confirm  this  my  will,  as  far  as  he 
or  she  lawfully  can,  when  required  by  my  executors  or 
either  of  them  so  to  do,  or  if  they  or  either  of  them,  or  any 
person  or  persons  in  the  name  or  on  behalf  of  them  or  either 
of  them,  shall  lodge  any  caveat  against  proving  the  same, 
and  if  my  said  daughter  and  husband,  or  either  of  them, 
shall  refuse  or  neglect  to  withdraw  or  cause  to  be  with- 
drawn such  caveat,  fourteen  days  afler  request  made  by 
my  executors  or  either  of  them  to  that  effect ;  or  if  any 
proceedings  whatsoever  shall  at  any  time  be  had  or  taken 
by  any  person  or  persons  whomsoever,  by  any  possible 
result  of  which  any  estate  or  interest  could  be  in  any  way 
attainable  by  my  said  daughter,  or  her  husband,  or  any 
person  or  persons  in  her  right,  of  larger  extent  or  value 
than  is  intended  for  her  by  this  my  will,  and  such  proceed- 
ing shall  not  be  formally  disavowed,  stayed,  or  resbted  by 
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184$.  my  s^d  daughter  and  her  husband,  to  the  fiill  extent  of 
their,  her,  or  his  ability  to  do  so,  then  I  revoke  the  use  and 
disposition  hereinbefore  contained,  for  the  raidug  and  pay- 
ment, during  the  life  of  my  said  daughter,  in  maimer  here- 
inbefore mentioned,  of  the  aforesaid  yearly  sum  of  £2000, 
and  also  the  use  and  disposition  hereinbefore  contained  in 
her  favour,  in  the  event  hereinbefore  mentioned,  of  the 
rents  and  issues  and  profits  of  my  estate  hereinbefore  de- 
vised, and  also  the  liberty  of  residing  in  my  sud  mandon- 
house,  and  all  other  benefits  hereby  given  to  or  in  trust  &r 
my  said  daughter,  or  derivable  by  her  under  this  my  will, 
and  in  lieu  thereof  I  devise  to  the  use  of  my  said  trusteei, 
by  and  out  of  the  net  rents,  issues,  and  profits  of  my  said 
real  estate,  thenceforth,  the  yearly  sum  of  £300  only,  dur- 
ing the  natural  life  of  my  sidd  daughter,  by  equal  hatf- 
yearly  payments,  the  said  yearly  sum  to  be  paid  into  the 
proper  hands  of  my  said  daughter,  and  not  into  the  handi 
of  any  other  person  or  persons  whomsoever.** 

Sir  G.  O.  P.  Turner  died  in  1843,  without  having  re- 
voked or  altered  his  will,  leaving  Mrs.  Fryer  his  only  child 
and  heiress  at  law ;  and  she  had  no  issue.  Since  the  death  of 
Sir  G.  O.  P.  Turner,  Mrs.  Fryer  and  her  husband  have  dis- 
puted her  father's  will,  and  his  competency  to  dispose  of  his 
property,  and  have  refused  to  do  any  act  to  confirm  the  wiD. 

The  question  submitted  for  the  opinion  of  the  Court  was, 
whether  or  not  Mrs.  Fryer  had  thereby  forfeited  the  de- 
vises in  her  favour  contained  in  the  wilL 

The  case  was  argued  at  the  sittings  after  last  Hilary 
Term  (Feb.  13),  by 

Peacock  for  the  plaintiff. — The  conation  annexed  to  this 
devise,  that  the  devisee  shall  do  nothing  to  contest  the  will* 
or  the  testator's  competency  to  make  it,  is  jierfecAj  valid. 
There  is  no  authority  whatever  to  shew  that  it  is  not.  In 
Cleaver  v.  Spurling  (a),  a  testator,  a  freeman  of  London, 

{a)  2  P.  Wms.  526. 
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gave  by  his  will  £35  to  his  daughter,  provided  that  if*  she  1846. 
refused  to  give  a  release,  or  put  the  executors  to  any  trou- 
ble, the  legacy  should  go  over  to  her  sister's  children.  The 
daughter  claimed  her  orphanage  part,  and  did  not  claim  the 
£35  legacy ;  and  this  was  held  to  be  a  forfeiture,  and  to 
vest  the  legacy  in  the  devisee  over,  the  condition  being 
good  in  law.  The  condition  in  the  present  case  does  not 
differ  in  principle  from  that.  So,  in  Simpson  v.  Vickers  (a), 
where  there  was  a  conditional  limitation  over,  if  the  first 
devisee  should  refuse  or  neglect  to  comply  with  the  condi- 
tion, that  within  six  months  afler  the  testatrix's  death  he 
should  release  all  demands  upon  her  as  executrix  of  A. ; 
a  failure  of  this  condition,  arising  from  the  act  of  the  first 
devisee,  as  heir  at  law,  contesting  the  will,  was  held  to  vest 
the  estate  in  the  devisee  over.  No  suggestion  was  there 
made  of  any  objection  to  such  a  conditional  limitation  on 
the  ground  of  public  policy.  An  anonymous  case,  2  Mod. 
7,  is  as  follows : — "  A  man  devises  land  to  A.,  his  heir  at 
law,  and  devises  other  land  to  B.  in  fee,  and  saith,  *  If  A. 
molest  B.  by  suit  or  otherwise,  he  shall  lose  what  is  devised 
to  him,  and  it  shaU  go  to  B.'  The  devisor  dies :  A.  enters 
into  the  land  devised  to  B.,  and  claims  it.  The  Court 
were  of  opinion,  that  this  entry  and  claim  is  a  sufficient 
breach  to  entitle  B.  to  the  land  of  A."  So,  a  condition 
that  the  devisee  shall  lose  the  estate  if  he  marry  without 
consent  of  a  particular  person,  is  good  and  valid :  JVUliami 
V.  Fry  (i).  Fry  v.  Porter  (c),  Hervey  v.  Aston  (d).  Unless 
the  intention  of  the  testator  be  clearly  contrary  to  the 
policy  of  the  law,  it  is  the  duty  of  the  Courts  to  carry  it 
out.  '  In  Boughton  v.  Boughton  (ff),  it  was  expressly  held, 
that  a  legacy  to  an  heir,  upon  the  express  condition  that  he 
did  not  litigate  or  dispute  the  will,  would  put  him  to  an 


(a)  14  Ves.  341 .  {d)  Willes,  83 ;  Comyns,  726 

(6)  1  Mod.  86.  1  Atk.  371. 

(c)  1  Cases  in  Chanc.  138.  (e)  2  Ves.  sen.  12. 
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1846.        election  between  the  legacy  and  the  lands  deyised  awi^ 
the  will  not  being  executed  so  as  to  pass  real  estates.    Ii 
Acherley  v.  Vernon  (a),  a  rent-charge  was  given  to  the  tei 
tator'8  sister,  in  lieu  and  satisfaction  of  all  claim  she  mig^ 
have  on  his  real  or  personal  estate,  and  upon  condition  tlud 
she  released  all  right  and  claim  thereto  to  his  executonad 
trustees ;  and  the  sister  having  lived  several  years  withool 
executing  any  release,  it  was  held  that  die  was  not  entitled 
to  the  arrears  of  the  rent^harge.     And  the  Court  said,  tk 
release  was  a  condition  precedent;   but  if  it  weie  oolja 
condition  subsequent,  it  ought  to  have  been  performed  in  i 
reasonable  time,  or  at  all  events  during  her  life.     In  WM 
V.  Webb  (£),  a  father  gave  his  son  £40,  upon  condition  tliat 
he  did  not  disturb  the  trustees ;  and  on  the  trustees'  apply • 
ing  for  an  execution  of  the  trust,  the  son  was  decreed  either 
to  join  them  in  a  sale  of  the  trust  estates,  or  to  forfeit  kk 
legacy.     There  is  nothing  in  the  present  condition  moR 
illegal  than  in  those  which  existed  in  the  cases  cited.    Wlnt 
is  there  contrary  to  public  policy  that  a  man  should  re- 
strain his  child  from  diluting  his  competency,  by  styioK 
that  if  she  does  he  will  not  give  her  his  estate  ?    {Rolfey  B.— 
Suppose,  instead  of  imposing  a  n^ative  daty>  the  n^lect 
of  which  should  devest  the  estate,   he   had   imposed  an 
affirmative  duty,  on  condition  of  the  performance  of  whkh 
the  estate  should  vest ;  as  that  if  she  should  in  six  montb 
execute  a  deed  confirming  all  the  uses  of  the  wiD,  she 
should  take : — why  is  that  invalid  ?  and  this  is  the  same  in 
substance;  I  see  no  difference  in  this  respect  between  ood- 
ditions  precedent  and  subsequent.] 

Martiny  for  the  defendant. — This  is  a  void  oonditiaD. 
There  is  a  clear  distinction  between  conditions  precedent 
and  subsequent,  from  the  earliest  authorities.  The  ques- 
tion here  is,  whether  a  condition  subsequent,  which  hae  ft 

(a)  Willes,  153.  (6)  1  P.  Wma.  IW. 
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direct  tendency  to  Induce  parties  to  abstain  from  contesting  1846. 
the  win  of  insane  persons, — a  condition  which,  if  applied 
to  the  case  of  forgery^  has  a  direct  tendency  to  establish 
forged  wills — is  legal  and  valid.  In  the  words  of  Shep- 
pard's  Touchstone,  it  is  '^  against  the  liberty  of  the  law," 
and  therefore  void.  It  is  the  policy  of  the  law  to  guard 
against  the  establidunent  of  wills  made  by  persons  who 
have  been  found  lunatic  according  to  the  regular  forms  of 
law.  The  finding  of  the  jury  on  the  inquisition  of  lunacy 
is  evidence — not  conclusive  in  law,  but  so  in  practice — of 
the  incompetency  of  the  party,  in  a  court  of  law.  Can, 
then,  an  estate  given  to  the  heir  at  law  be  devested  from 
him,  if  he  inquire  into  the  incompetency  of  such  a  person? 
The  law  is  the  same  as  to  conditional  limitations,  such  as 
this,  as  it  is  with  respect  to  conditions  at  common  law. 
The  condition  against  marriage  is  only  one  instance  of  ille- 
gal conditions,  of  which  there  are  many.  The  Statute  of 
Wills  itself,  34  &  35  H.  8,  c.  5,  s.  14,  declares  that  wills 
made  by  persons  of  non-sane  memory  shall  not  be  good  or 
efiectual  in  the  law.  It  is,  therefore,  contrary  to  the  policy 
of  thai  law  to  impose  a  prohibition  upon  the  heir  at  law, 
of  having  the  fact  of  the  testator's  sanity  ascertained.  It 
cannot  be  a  good  condition,  which  deprives  the  heir  at  law 
of  the  benefit  intended  for  him,  if  he  presumes  to  institute 
an  inqmry  which  the  law  supposes  right.  No  other  person 
has  authority  to  take  care  that  the  law  is  not  transgressed 
in  this  respect  lliere  is  no  public  officer  who  can  do  it 
on  the  part  of  the  public.  The  cases  cited  on  the  other 
side  do  not  bear  out  the  aignment  for  the  plaintiff.  Cleaver 
V.  Spvrling  was  a  mere  case  of  election ;  and  the  doctrine 
of  election  has  nothing  to  do  with  this  case.  There  is 
nothing  illegal  in  the  condition  imposed  in  the  case  of 
Simpson  v.  Vichersy  or  in  the  anonymous  case  in  2  Mod.  7. 
Williams  v.  Fry^  Fry  v.  Porter ^  Hervey  v.  Aston^  and  Acker- 
ley  V.  Vernon,  were  cases  of  conditions  precedent.  Bought 
ton  V.  Boughton  is  put  by  Lord  Hardwiche  entirely  as  a 
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1846.  case  of  election^  it  being  assumed  for  that  purpose  that  the 
devisor  was  competent  to  make  a  will.  fVebb  y.  fFM  wu 
also  a  case  of  election.  The  text  writers  represent  a  coii- 
dition  of  this  nature  as  being  in  general  considered  in  ter- 
rorcm  merely.  Mr.  Williams  says  (a)—''  A  condition  thit 
the  legatee  shall  not  dispute  the  will  is^  in  general,  consi- 
dered in  terrorem  merely,  and  will  not  operate  a  forfeiture 
by  reason  of  the  legatee's  having  disputed  the  legacy  or 
effect  of  the  wilL  But  where  the  legacy  is  given  over  to 
another  person  in  case  of  a  breach  of  such  condition,  theo 
if  the  legatee  controvert  the  will,  his  interest  will  cease  ud 
vest  in  the  other  legatee" — ^for  which  he  cites  Ckaveri. 
Spurling.  ^'  If  indeed  the  legacy,  instead  of  being  giTcn 
to  a  stranger,  is  limited  over  to  the  executors  in  the  event 
of  a  condition  being  broken,  such  condition  is  still  merdj 
regarded  as  in  terrorem,  and  not  obligatory.  Yet  if  the 
testator  direct  the  legacy  to  fall  into  the  residue  upon  i 
breach  of  the  condition,  and  dispose  of  that  fund,  the  resi- 
duary legatee  will  be  a  particular  legatee  of  the  individual 
legacy,  and  as  such  will  be  entitled  to  it,  if  the  condition  is 
broken."  Mr.  Jarman  {b)  and  Mr.  PaweU(c)  state  the  law 
to  the  same  effect.  But  in  no  case  has  this  doctrine  yet 
been  applied  to  a  devise  of  land.  Cage  y.  Ilussel(d)  is  an 
authority  to  shew  that  where,  upon  breach  of  such  a  con- 
dition, the  legacy  is  Umited  over  to  the  executors,  the  con- 
dition is  still  regarded  merely  as  in  terrorem ;  and  that  was 
the  first  case  on  the  subject.  In  Powell  v.  Morgan  («),  and 
Morris  v.  Burroughs  (/),  again,  such  a  condition  is  treated 
as  merely  being  in  terrorem,  and  not  obligatory.  Loyd  v. 
Spillett  (g)  is  also  a  strong  authority  in  favour  of  the  same 
view ;  and  there  the  legacy  was,  as  here,  to  sink,  on  breach 
of  the  condition,  into  the  general  fund,  for  the  benefit  of 

(a)  Williams  on    Executors,  (d)  2  VeDtr.  352. 
3rd  edit.  1009.  (e)  2  Vem.  90. 

(b)  Jarman  on  Wills,  836.  (/)  1  Atk.  404. 

(c)  Powell  on  Devises,  295.  (g)  3  P.  Wma.  344. 
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the  party  entitled  to  the  inheritance.  The  only  other  1846. 
authority  relating  to  the  subject  is  that  of  Lloyd  v.  Bran-- 
ton  {a),  where  the  condition,  which  was  against  marrying 
without  consent,  was  held  to  take  effect,  there  being  a  gift 
over.  These  are  all  the  authorities  on  the  point,  and  they 
appear  to  leave  the  question  open  for  decision.  Then  the 
matter  to  be  decided  is,  whether  this  is  not  an  illegal  and 
void  condition,  being  against  the  policy  and  liberty  of  the 
law.  It  is  in  some  sense  the  duty  of  an  heir  at  law  to  pre- 
vent the  will  of  a  non-sane  ancestor  from  having  effect. 
If  this  condition  be  upheld,  there  will  be  no  will  of  an 
incompetent  person  without  such  a  clause,  and  the  forgery 
of  wills  will  be  greatly  increased.  The  investigation  can 
do  no  harm :  if  the  testator  was  competent,  the  will  will 
be  established ;  if  he  was  not,  it  will  be  set  aside,  which  is 
the  policy  of  the  law.  And  it  differs  from  the  case  of  a 
condition  precedent,  in  that  here  the  estate  is  for  this  cause 
to  be  taken  out  of  the  heir  at  law,  after  it  has  already 
vested  in  him. 

Peacock,  in  reply. — All  the  cases  in  equity  on  this  sub- 
ject, relating  to  personal  legacies,  turn  on  the  point  whether 
there  was  a  gift  over  on  breach  of  the  condition.  If  there 
IS,  the  condition  operates,  though  it  may  have  been  intended 
in  terrorem  only.  All  the  cases  cited,  where  such  a  condi- 
tion has  not  operated,  are  where  there  has  been  no  limitation 
over.  Then  is  it  against  the  policy  of  the  law  ?  If  it  be,  so 
also  would  be  a  condition  precluding  the  heir  at  law  from 
setting  up  the  incompetency  of  the  testator  to  make  a  mar- 
riage settlement,  whereby  he  provided  for  his  wife  and 
younger  children.  And  in  deciding  whether  such  condition 
is  void  as  being  against  public  policy,  the  Court  will  look 
at  the  question  as  applicable  to  all  wills,  not  with  respect 
only  to  the  reasonableness  or  unreasonableness  of  the  pro- 

(a)  3  Meriv.  118. 
VOL.  XV.  E  E  E  M.  W, 
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1846.  visions  of  this  particular  will ;  nor  will  they  take  into  oon- 
sideration  the  evidence  to  shew  this  particular  testator  to 
have  been^  in  fact,  non  compos.  [^Parke,  B. — No ;  the  case 
cannot  turn  on  the  quantum  of  evidence,  or  probabilis  causa; 
we  must  decide  it  on  the  assumption  that  he  was  in  fact 
sane.]  Assuming  that,  what  is  there  against  public  pdicf 
in  his  preventing  all  his  acts  of  indiscretion  fix>m  being 
raked  up,  in  order  to  give  his  heir  at  law  a  greater  estate? 
And  if  this  may  be  done  lawfully  by  way  of  condltioo 
precedent,  why  not  equally  by  condition  subsequent? 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

KoLFE,  B. — This  was  a  case  sent  by  the  Vice-Chancellor 
of  England  for  the  opinion  of  this  Court,  on  the  effect  of  a 
proviso  contained  in  the  will  of  the  late  Sir  Ghregory  Page 
Turner.  [His  Lordship  stated  the  facts  of  the  case,  and 
continued:]  There  is  no  doubt  that,  by  disputing  the  wiD, 
and  refusing  to  confirm  it  when  required  so  to  do,  the 
devisee,  Mrs.  Fryer,  has  brought  herself  both  in  letter  and 
spirit  within  the  proviso,  by  which  her  interest  is  made  to 
determine ;  so  that  her  interest  is  clearly  forfeited,  unlefls 
the  proviso  itself  is  void ;  and  accordingly,  the  argument 
on  her  behalf  was,  that  the  proviso  is  bad,  as  being  con- 
trary to  the  policy  of  the  law.  The  ground  on  which  the 
argument  against  the  proviso  was  made  to  rest  was,  that 
every  heir  at  law  ought  to  be  left  at  liberty  to  contest  the 
validity  of  his  ancestor's  will,  and  that  any  restraint  arti- 
ficially introduced  might  tend  to  set  up  the  wills  of  insane 
persons,  and  would,  in  the  language  of  the  Touchstone 
(132),  be  "against  the  liberty  of  the  law."  We  cannot, 
however,  adopt  this  reasoning.  There  appears  no  more 
reason  why  a  person  may  not  be  restrained  by  a  condition 
from  disputing  sanity,  than  from  disputing  any  other  doubt- 
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ful  question  of  fact  or  law,  on  which  the  title  of  a  devisee  1846. 
or  grantee  may  depend.  In  Stapilton  v.  Stapilton  («),  a 
father,  being  entitled  to  estates  for  99  years,  if  he  should 
80  long  live,  with  remainder  after  his  decease  to  his  first 
and  other  sons  successively  in  tail,  and  having  two  sons, 
concurred  with  them  in  an  arrangement  for  cutting  off  the 
entail,  and  settling  the  estates  in  equal  moieties  on  his  two 
sons.  While  the  matter  was  in  progress,  and  before  it« 
final  completion,  the  eldest  son  died,  and  his  infant  child 
having  filed  a  bill  to  compel  a  completion  of  the  arrange- 
ment, the  defendant,  the  second  son,  by  his  answer  objected, 
that  his  eldest  brother  was  in  fact  a  bastard,  and  so  he  in- 
sisted that  the  proposed  arrangement  was  not  binding ;  but 
Lord  Hardwicke  held  the  agreement  good,  and  compelled 
the  second  son  to  concur  in  all  acts  necessary  for  vesting  a 
moiety  of  the  property  in  the  plaintiff.  Now  a  proviso 
good  by  way  of  contract  must  also  be  valid  by  way  of  con- 
dition ;  and  therefore  it  seems  to  us  to  follow,  as  a  neces- 
sary corollary  from  that  case,  that  if  A.,  having  succeeded 
to  real  property  as  heir  of  his  father,  should  devise  it  partly 
to  a  stranger,  and  partly  to  B.,  his  next  brother,  subject, 
as  to  the  gift  of  B.,  to  a  proviso  defeating  his  estate  in  case 
he  should  dispute  his  ( A.'s)  legitimacy,  such  a  proviso  would 
be  perfectly  good ;  and  yet  such  a  condition  would,  if  we 
were  to  adopt  the  defendant's  reasoning  in  this  case,  be 
void,  as  infringing  the  liberty  of  the  law.  It  would  pre- 
vent or  tend  to  prevent  B.  from  contesting  A.'s  legitimacy ; 
and  it  is  surely  as  much  against  the  policy  of  the  law,  that 
an  heir  should  be  disinherited  by  an  illegitimate  child,  as 
by  a  party  claiming  under  the  will  of  a  non  compos.  The 
same  principle  applies  to  the  case  of  a  proviso  restrain- 
ing a  devisee  from  litigating  some  doubtful  question  of  law. 
The  truth  is,  that  in  none  of  these  cases  is  there  any  policy 
of  the  law  on  the  one  side  or  the  other.  The  conditions 
said  to  be  void,  as  trenching  on  the  hberty  of  the  law,  are 

(a)  1  Atk.  2. 

E  £  E  ^ 
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those  which  restrain  a  party  from 
is  euppoeed  the  state  has  or  may 
done.  The  state,  from  obvious  cai 
eubjects  sliould  marry;  and  therel 
allow  parties,  by  contract  or  by  coi 
the  continuance  of  an  estate  depcn 
that  which  it  is  or  may  be  the  int 
should  do.  So,  the  state  is  intere 
embarked  in  trade  or  ^[riculturc 
allow  a  condition  defeating  an  e 
should  engage  in  commerce,  or  t 
land,  or  the  like.  The  principle 
arc  void,  is  analogous  to  that  on  n 
an  estate,  unless  the  owner  commi 
the  latter  case,  the  condition  has  a 
of  a  positive  duty ;  in  the  former, 
ance  of  what  partakes  of  the  char 
feet  obligation.  But  in  the  case  o 
before  us,  the  state  has  no  interest 
interest  of  the  jtarties  themselvee 
the  part  of  an  heir,  whether  of  pc 
tion,  to  contest  his  ancestor's  sanit 
state  whether  the  land  is  enjoyed  t 
and  we  conceive,  therefore,  that  1 
to  make  just  what  contracts  and 
may  think  expedient,  as  to  the  nu 
tions  of  law  or  fact  among  one  ai 
which  is  to  give  tlie  enjoyment  of 
rather  than  another.  The  questi 
is  a  proviso  void  as  being  contrary 
may  be  well  tested  by  considering 
stood,  if,  instead  of  a  condition 
mode,  as  in  substance  it  might  hai 
precedent.  Suppose  the  testatoi 
daughter  and  her  husband  shall  es 
for  settling  my  estates  in  manne 
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then  I  give  her,  &c.,  surely  there  would  be  no  doubt  of  the 
validity  of  such  a  condition,  as  a  condition  precedent ;  and 
if  so,  it  must  be  good  as  a  condition  subsequent :  for  where 
a  condition  is  bad  on  grounds  of  public  policy,  it  must  obvi- 
ously be  bad  whether  it  be  precedent  or  subsequent.  The 
law  will  no  more  allow  anything  contrary  to  public  policy 
to  be  made  the  means  whereby  a  party  shall  entitle  himself 
to  an  estate,  than  whereby  he  shall  be  made  to  lose  that  of 
which  he  is  already  in  possession. 

On  these  grounds,  thinking  there  is  no  question  of  pub- 
lic policy  involved,  and  considering  that  the  law  leaves  it 
to  the  parties  interested  in  property,  and  to  them  alone,  to 
decide  for  themselves  what  questions  of  law  or  of  fact  they 
shall  insist  on  or  abandon,  we  have  come  to  the  conclusion 
that  this  proviso  is  good,  and  we  shall  certify  accordingly  to 
the  Loixl  Chancellor. 

Certificate  accordingly. 
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Grant  v.  MADDox(a)- 

Assumpsit.    The  first  count  of  the  declaration  stated.  By  a  written 
.  that  the  plaintifi^,  before  and  at  the  time  of  the  making  of  SSnSff  agreed 
the  promises,  &c.,  followed  and  exercised,  and  still  follows  J?  *^!?"^*i» 
and  exercises,  the  business  and  profession  of  an  operative  per-  theatre,  and 
former,  public  singer,  and  actress,  and  the  defendant  then  agreed  to  en- 
was,  and  still  is,  the  lessee  and  manager  of  a  certain  theatre  fj^^^«j/^/ 
or  play-house,  called  the  Princess's  Theatre;  and  there-  and  pay  her  a 

salary  of  x5f 

upon,  to  wit,  on  &c,  in  consideration  that  the  plaintiff,  at  £6,  and  £7 

per  week  in 
those  years 
respectively: — Heldt  that  parol  evidence  was  admissible  to  shew  that,  according  to  the  uniform 
usage  of  the  theatrical  profession,  the  plaintiff  was  to  be  paid  only  daring  the  theatrical  teaton 
— i.  e.  during  the  time  when  the  theatre  was  open  for  performance — in  each  of  those  years. 

Where  a  contract  is  contained  in  letters,  it  is  sufficient  if  one  of  the  letters  bear  a  1/.  15f. 
atamp,  although,  on  the  part  of  one  of  tiie  contracting  parties,  the  letters  are  written  and 
signed  by  an  agent. 

(a)  Decided  in  Trinity  Term  (M(^  25). 
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1846.        the  request  of  the  defendant,  would  enter  into  an  engage- 

"grant^      ment  with  the  defendant  to  act  and  perform  at  the  said 

»•  theatre  for  the  space  of  three  years  then  next  followiog, 

MaDDOZ.  1  n  11  .  1  r  •  1  T 

upon  the  following  amongst  other  terms  |_stating  themj; 
he  the  defendant  then  promised  the  phiintiff  that  he  would 
pay  to  the  plaintiff  £5  for  each  week  of  the  first  of  the  said 
three  years^  £6  for  each  week  of  the  second  of  the  said 
three  years^  and  £7  for  each  week  of  the  third  of  the  said 
three  years.  The  declaration  then  averred  mutual  pio- 
miscs^  and  that  the  phdntiff  entered  upon  her  said  engage- 
ment, and  performed  such  parts  as  she  was  bound  thereby 
to  perform,  &c;  and  although,  at  the  time  of  the  com- 
mencement of  this  suit,  the  first  year  of  the  said  engage- 
ment, and  j)art  of  the  second  year,  to  wit,  nine  months  and 
three  weeks  thereof,  liad  elapsed,  yet  the  defendant  has 
disregarded  his  promise  in  this,  to  wit,  that  he  has  refused 
and  still  refuses  to  pay  to  the  plaintiff  her  said  salary  for 
the  space  of  twelve  weeks  of  the  said  first  year,  amountii]^ 
to  wit,  to  the  siun  of  £60,  and  has  also  refused  to  pay  to 
the  plaintiff  her  said  salary  for  the  space  of  nine  weeks  of 
the  said  part  of  the  said  second  year,  amounting,  to  wit, 
to  the  sum  of  £54,  and  the  said  arrears  of  salary  still  re- 
main and  are  wholly  unpaid  to  the  plaintiff  There  woe 
also  counts  for  work  and  labour,  and  on  an  account  stated. 
Fleas :  first,  non  assumpsit ;  secondly,  as  to  so  much  of 
the  first  count  as  relates  to  the  non-payment  of  the  plain- 
tifi^s  salary  for  eight  weeks  of  the  said  nine  weeks  of  the 
said  part  of  the  said  second  year  in  the  first  count  mat- 
tioned,  that  at  the  time  of  the  commencement  of  this  suit 
the  said  sp9fie  of  eight  weeks  had  not,  nor  had  any  part 
thereof,  elapsed,  in  manner  and  form  &c. ;  thirdly,  to  the 
first  count,  except  as  to  £6,  parcel  of  the  smn  of  £M 
therein  mentioned,  payment  before  action  brought ;  fourth- 
ly, iis  to  the  £6,  payment  into  Court,  which  the  plaintiff 
accepted  and  took  out  of  Court  in  satisfaction  of  that 
amount. 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in 
Middlesex  after  last  Hilary  Term,  the  plaintiff,  in  order 
to  prove  the  contract  stated  in  the  declaration,  put  in  evi- 
dence a  correspondence  between  Mr.  James  Grant,  the  plain- 
tiff's father,  and  the  defendant,  of  which  the  material  part 
was  contained  in  the  following  letters  (a) : — 


1846. 


Grant 

V. 

Maddox. 


"  45,  Duke-street,  Sheffield-moor,  Sheffield, 

19th  Jan.  1844. 
"  My  dear  Sir, — I  received  your  letter  of  the  17th  only 
this  morning,  and  though  the  delay  of  your  reply  was  but 
a  day,  yet  it  has  created  much  difficulty  in  the  way  of 
making  arrangements,  so  as  to  meet  anything  like  your 
wishes,  as  to  the  time  you  wish  Miss  Grant  to  be  in  Lon- 


(a)  A  former  action  had  been 
brought  by  the  plaintiff  against 
the  defendant,  to  recover  the 
sum  of  £24,  for  four  weeks' 
salary,  ending  in  December 
1845.  The  declaration  set  forth 
the  special  contract,  as  in  the 
present  case ;  to  which  the  de- 
fendant pleaded  non  assumpsit 
only.  This  action  was  tried  at 
the  Middlesex  sittings  in  Hilary 
Term  1846,  before  Alderson^  B, 
The  plaintiflF,  in  order  to  prove 
the  contract,  tendered  in  evidence 
the  above  and  earlier  lettera  be- 
tween the  plcdntiff's  father  and 
the  defendant.  One  of  them  bore 
a  1/.  15«.  stamp.  It  was  objected 
for  the  defendant,  that  each  of 
them  ought  to  have  been  im- 
pressed with  a  £1  agreement 
stamp.  The  learned  judge  over- 
ruled the  objection,  but  gave 
leave  to  move  to  enter  a  non- 
suit upon  it,  and  the  plaintiff 
obtained  a  verdict  for  the  amount 
claimed.     A  motion  was  made 


accordingly  {Jan,  26, 1846),  and 
it  w^as  argued  that  the  proviso  in 
the  Stamp  Act,  55  Geo.  8,  c.  184, 
sched.  part  1,  tit.  "  Agreement," 
which  provides  that  **  where  di- 
vers letters  shall  be  offered  in 
evidence  to  prove  any  agreement 
between  the  parties  toko  shall  have 
ivritten  such  letters,  it  shall  be 
suflBcient  if  any  one  of  such  let- 
ters shall  be  stamped  with  a  duty 
of  1/.  155.,"  &c.,  did  not  apply, 
because  here  the  letters  forming 
the  contract  were  not  written  by 
the  plaintiff  herself,  but  by  her 
father,  ffyde  v.  Johnson^  2  Bing. 
N.  C.  776,  and  Hubert  v.  Mareau, 
2C.  &P.  528,  were  cited.  The 
Court,  (Pollock,  C.  B.,  Alderson, 
B.,  and  Piatt,  B.),  however,  were 
€lear  that  the  proviso  applied  to 
a  writing  by  the  parties  them- 
selves, or  by  their  agents ;  if  it 
were  not  so,  every  partner  in  a 
firm  must  concur  in  the  writing 
of  every  letter; — and  the  rule 
was  refused. 
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1846.  don.  Taking  both  your  letters  together,  the  engagement 
which  you  propose  would  be,  as  to  time,  three  yeart^  at  a 
salary  of  five,  six,  and  seven  pounds  per  week  in  those  ytan 
respectively y  being  an  advance  of  £l  per  week  on  each  of 
the  two  last."  [The  letter  went  on  to  state  partico- 
lars  as  to  the  characters  the  plaintiff  was  to  perform,  tbe 
dresses  she  was  to  provide,  &c  It  then  proceeded:]— 
^*  She  sees  no  objection,  and  has  none  in  so  concluding  die 
engagement  with  you,  provided  she  is  not  required  to  open 
sooner  than  Saturday,  the  3rd  of  February,  and  that  she 
receives  your  answer  to  that  effect  without  the  loss  of  a 
post,  as  the  arrangement  of  her  benefit  here  will  depend  on 
that ;  and  even  so,  she  will  have  to  make  great  sacrifices, 
you  having  already  lost  a  day  in  a  matter  apparently  80 
urgent  has  been  a  great  drawback;  and  if  another  day 
should  be  so  lost,  it  may  produce  difficulties  that  may  not 
be  so  easily  obviated  as  even  at  present.  Miss  Grant 
writes  by  this  post  to  Mr.  Wood,  directed  to  the  theatre. 
Please  call  on  him  at  once,  should  you  find  such  necessary 
to  enable  you  to  write  your  answer  to  me  to-morrow,  so 
that  I  may  receive  it  on  Saturday. 

"  I  remain  your  very  obedient  servant, 

"  Jajhes  Grant." 

•*  Princess's  Theatre,  Jan.  20,  1844. 
'*  My  dear  Sir, — In  answer  to  your  letter  of  yesterday, 
I  accept  IVIiss  Grant's  services  on  the  terms  mentioned,  and 
I  expect  Miss  Grant  to  be  here  and  ready  to  perform  on 
Monday,  the  5th  of  February.     •     •     *     ♦     ♦ 

"  Yours  truly, 

"  J.  TS/L  Maddox.'' 

The  plaintiff's  counsel  contended,  that  the  contract  esta- 
blished by  these  letters  was  a  contract  for  the  plaintiff  to 
perform,  if  required,  and  to  receive  a  salary  for,  every  week 
of  the  whole  of  each  of  the  three  years.     On  the  part  of 
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the  defendant,  evidence  was  tendered  to  shew  that,  accord-  1846. 
ing  to  the  understanding  and  custom  of  the  theatrical  pro- 
fession, under  an  engagement  to  perform  for  one  or  more 
years,  actors  were  never  paid  during  the  time  of  vacation, 
when  the  theatre  was  closed,  but  only  during  what  was 
called  the  theatrical  season  ;  according  to  which  view  of  the 
case,  the  special  contract  alleged  in  the  declaration  was  not 
proved.  The  reception  of  this  evidence  was  objected  to  by 
the  plaintifTs  counsel,  on  the  ground  that  it  went  to  ex- 
plsun  and  vary  the  unambiguous  written  contract  between 
the  parties.  The  Lord  Chief  Baron,  however,  received  the 
evidence,  and  in  summing  up,  told  the  jury,  that  the  ques- 
tion for  them  to  decide  was,  whether  the  contract  was  to 
perform  and  be  paid  throughout  the  three  years,  or  only 
during  the  theatrical  season  in  three  years,  and  that  in  the 
latter  case  the  defendant  was  entitled  to  a  verdict.  The 
jury  found  their  verdict  for  the  defendant. 

In  last  Easter  Term,  Martin  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  above  evidence  had  been  im- 
properly received. 

Montagu  Chambers  (with  whom  was  Thomas)  now 
shewed  cause. — The  evidence  objected  to  was  clearly  re- 
ceivable, and  being  received,  proved  a  contract  different 
from  that  set  forth  in  the  declaration.  This  was  a  theatrical 
contract,  made  with  reference  to  the  known  usages  of  the 
theatrical  profession,  and  to  be  construed,  therefore,  by 
evidence  of  those  usages.  Many  authorities  have  clearly 
established,  that  whenever  a  written  contract  is  made  with 
reference  to  the  custom  of  a  particular  district,  or  the 
usage  of  a  particular  trade  or  profession,  evidence  of  that 
usage  or  custom  is  receivable,  not  to  vary  or  contradict  the 
written  contract,  but  to  shew  what  the  contract  is, — the 
usage  or  custom  being  a  part  of  it.  Thus,  commercial 
men  were  allowed,  by  Lord  Kenyon,  to  be  called  to  shew 
that  when,  in  a  merchant's  letter,  it  was  said  that  a  ship 
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1846.  would  sail  from  a  foreign  port  '^  in  the  month  of  October," 
it  was  generally  understood  that  she  would  not  sail  before 
the  25th  of  that  month :  Chaurand  v.  Angerstein  (a).  So» 
a  clause  in  a  bill  of  lading,  that  tlie  cargo  shall  be  taken 
up  in  a  certain  number  of  days,  or  to  pay  demurrage,  nuiy 
be  shewn  by  parol  evidence  to  mean  toarking  days,  not 
running  days :  Cochran  v.  Retberg  (&).  So,  where,  in  t 
lease  of  a  rabbit-warren,  the  lessee  coTcnanted  to  have  te& 
thousand  rabbits  on  the  warren,  the  lessor  paying  a  certain 
sum  per  thousand  for  them,  parol  evidence  was  held  ad- 
missible to  shew  that,  by  the  custom  of  the  country  where 
the  lease  was  made,  a  thousand  rabbits  meant  twelve  knr 
dred:  Smith  v.  Hllsan  {c).  In  Hutton  v.  Warren  {i), 
Parke,  B.,  thus  states  the  principle  on  which  such  evidence 
is  admitted: — ^^It  has  long  been  settled,  that,  in  com- 
mercial transactions,  extrinsic  evidence  of  custom  and 
usage  is  admissible  to  annex  incidents  to  written  contractii 
in  matters  with  respect  to  which  they  are  silent  Hie 
same  rule  has  also  been  applied  to  contracts  in  other  traD»- 
actions  of  life,  in  which  known  usages  have  been  established 
and  prevailed ;  and  this  has  been  done  upon  the  principle 
of  presumption  that,  in  such  transactions,  the  parties  (fid 
not  mean  to  express  in  writing  the  whole  of  the  coDtraet 
by  which  they  intended  to  be  bound,  but  a  contract  with 
reference  to  those  known  usages."  But  the  case  of  Regm 
V.  The  Inhabitants  of  Stoke-upon-  Trent  (e)  is  expressly  in 
point.  There  a  workman  was  hired  for  a  year  to  serve  in 
the  trade  of  china  manufacturers,  by  a  written  agreement, 
which  was  altogether  silent  as  to  any  period  of  absence  to 
be  allowed  to  the  workman;  and  it  was  held  that  parol 
evidence  was  admissible  to  shew  tliat  it  was  the  custom  of 
that  trade  for  the  workmen  to  take  certain  holidays,  and 


(a)  Poake's  N.  P.  C.  43.  (<f)  1  M.  &  W.  475. 

(h)  3  Esp.  121.  (0^0^  B.  308, 

(c)  3  B.  Si  Aid.  728. 
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to  absent  themselves  on  such  occasions  from  their  work         1846. 
without  the  master's  permission. — The  Court  then  called  on      ^qrant 


Martin  and  Peacock,  in  support  of  the  rule. — The  evi- 
dence objected  to  was  not  receivable,  and  there  was,  there- 
fore, no  variance.  The  true  rule  is,  that  if  parties  enter 
into  a  written  contract, — especially  where  it  must  be  in 
writing,  or  else  is  void, — the  writing  alone  speaks ;  with 
two  exceptions:  first  (which  indeed  is  hardly  an  excep- 
tion), where  the  language  used  in  the  contract  has  by  usage 
acquired  a  particular  known  meaning — e.  g.  a  "  Welsh  rab- 
bit;" secondly,  the  exception  introduced  by  the  case  of 
WigUsworth  v.  DaUison  (a),  by  which  the  custom  of  the 
country  as  to  agricultural  matters  is  imported  into  agri- 
cultural leases,  where  it  is  not  directly  excluded  by  the 
terms  of  them.  But  this  case  does  not  fall  within  either 
of  those  exceptions.  There  is  no  ambiguity  in  this  con- 
tract ;  but  if  there  is,  the  result  is  not  to  let  in  parol  evi- 
dence to  explain  it,  but  to  render  it  void.  [Aider sorii  B. — 
Where  the  meaning  of  the  words  used  is  dear,  but  the  cou" 
tract  is  ambiguous,  it  is  void ;  but  you  may  explain  the 
meaning  of  the  words  used  by  evidence.]  There  is  nothing 
unreasonable  in  the  plaintiff's  being  paid  all  the  year  round. 
Why  might  not  the  parties  contract  so  as  to  give  her  a 
livelihood  for  the  whole  year?  If  they  intended  to  re- 
strain the  agreement  to  what  is  called  the  theatrical  season, 
they  should  have  expressly  so  stipulated,  as  in  Kemble  v. 
Farren  (^),  where  the  agreement  was  to  pay  the  defendant 
a  certain  sum  "  for  every  night  on  which  the  theatre  should 
be  open  during  the  ensuing  four  seasons."  Suppose  the  de- 
fendant chose  to  open  his  theatre  only  for  a  fortnight  in  the 
year,  is  he  discharged  by  paying  the  plaintiff  for  that  fort- 
night only  ?  If  the  Court  give  its  proper  meaning  to  the 
word  "  week "  in  this  contract,  why  not  also  to  the  word 

(a)  Doug.  201.  {h)  6  Bing.  141. 


9. 

Maddoz. 
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1846.         *^  year  ?"    Why  should  not  both  have  their  natural  inter- 
Gbant        pretation?     With  respect  to  the  eases  cited  on  the  other 
^-  side,  that  oi*  Chaurand  v.  Anqerstein  has  no  bearing  on  the 

present  point.  jLhe  question  there  was  on  the  sufficiency 
of  a  representaion  to  the  insurers,  not  on  the  meaning  of  the 
contract  The  case  of  Cochran  v.  Retberg  is  thus  remarked 
upon  in  Abbott  on  Shipping(a): — "The  word  *days,'  used 
alone  in  a  clause  of  demiurrage  for  unlading  in  the  riyer 
Thames,  x&  said  to  be  understood  of  working  days  only,  and 
not  to  comprehend  Sundays  or  holidays,  by  the  usage 
among  merchants  in  London ;  but  it  is  much  better  to  men- 
tion working  or  running  days  expressly,  according  to  the  in- 
tention of  the  parties."  Smith  v.  ff^san  no  doubt  gives  the 
true  rule,  (for  which  Parhe^  J.,  there  refers  to  Starkie  on 
Evidence, vol.  3,  p.  1033),  that,  "where  terms  are  used  whidi 
are  known  and  understood  by  a  particular  class  of  persons  m 
a  certain  special  and  peculiar  sense,  evidence  to  that  efiect  is 
admissible,  for  the  purpose  of  applying  the  instrument  to 
its  proper  subject-matter ;  and  the  case  seems  to  fall  vdtfain 
the  same  consideration  as  if  the  parties,  in  framing  their 
contract,  had  made  use  of  a  foreign  language,  wliich  the 
Courts  are  not  bound  to  understand.^  Huttan  v.  War- 
ren and  Regina  v.  Stohe-upon- Trent  fall  within  the  same 
class — where  a  customary  incident  is  annexed  to  the  con- 
tract. Here  the  contract  is  at  a  certain  rate  per  week  for 
three  years.  The  term  **/?er  week"  imports  each  and 
every  week.  And  why  is  the  word  "  year  "  to  be  cut  down 
to  mean  a  season  which  may  be  much  less  than  a  year? 
It  is  in  truth  altering  an  absolute  contract  into  a  condi- 
tional one — namely,  that  the  plaintiff  shall  be  paid  for  each 
and  every  week  of  the  year,  provided  the  theatre  be  open 
during  that  time.  No  such  thing  is  known  to  the  law  as  a 
"  theatrical  season; "  it  depends  upon  the  pleasure  of  each 
individual    manager.      To   avoid    being    dependent  upwi 

(a)  8th  edit.  2G4. 
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that,  the  plaintiff  stipulates  expressly  that  she  shall  be         1846. 
entitled  to  salary  for  the  year. 

Alderson,  B. — I  am  of  opinion  that  the  evidence  was 
properly  admitted,  and  the  question  properly  left  to  the  jury, 
and  therefore  that  this  rule  ought  to  be  discharged.  It  is 
perfectly  true  that  you  have  no'right  to  qualify  or  alter  the 
effect  of  a  written  contract  by  parol  evidence;  but  it  is  per- 
fectly competent  to  you  to  qualify  or  alter  by  parol  evidence 
the  meaning  of  the  words  which  apparently  form  the  writ- 
ten contract,  and  to  insert  the  true  words  which][the  parties 
intended  to  use.  That  is  not  to  alter  the  contract,  but  to 
shew  what  the  contract  is.  Wherever  the  words  used  have, 
by  usage  or  local  custom,  a  peculiar  meaning,  that  mean- 
ing may  be  shewn  by  parol  evidence.  Here  the  contract  is, 
that  the  plaintiff  is  to  be  paid,  for  three  years^  a  salary  of 
£5,  £6,  and  £7  per  week  in  those  years.  That  means, 
according  to  the  evidence  and^the  finding  of  the  jury,  that 
she  is  to  be  paid  so  much  per  week  during  every  week  that 
the  theatre  is  open  in  those  years. 

E.OLFE,  B. — I  am  of  the  same  opinion.  There  has  not 
been  in  this  case  any  infringement  of  the  rule  that  parol 
evidence  cannot  be  received^to  alter  a  written  contract;  for 
here  the  evidence  was  admitted  only  for  the  purpose  of 
explaining  the  meaning  of  the  words  used  in  the  contract. 
It  is  clear  that  this  may  be  done  with  respect  to  foreign 
words  or  scientific  expressions;  and  I  think  the  same  is  true 
of  a  case  where  the  words  of  the  "contract  have  reference 
to  a  particular  profession.  I  wish,  however,  to  guard  myself 
against  being  supposed  to  say,  that  where  a  certain  usage 
exists,  and  the  parties  have  put  the  terms  of  their  agreement 
into  writing,  they  can  say  that  the  agreement  is  to  receive 
a  different  construction,  because  it  is  contrary  to  the  usage. 
No  such  question  arises  in  the  present  case. 
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1846.  Platt,  B. — The  only  question  in  this  case  is,  what  wm 

the  contract  which  the  parties  entered  into.  The  parol 
evidence  amounted  to  nothing  more  nor  less  than  translat" 
ing  tlie  contract. 

Pollock,  C.  B.,  concurred. 

The  Court,  however,  on  the  application  of  the  plaintiff's 
counsel,  allowed  the  rule  to  be  made  absolute  to  enter  a 
nonsuit,  instead  of  a  verdict  for  the  defendant. 

Hule  accordingly. 


Laurie  and  Another  v.  Douglas  and  Others  (a). 

ATcsselladen     v^ASE. — The  declaration  stated,  that  heretofore,  and  be- 

rived mtheport  ^^^^  *"^  **  ^^^^  ^^^^  ^^  ^^^  making  of  the  promises  by  the 

of  London,  and  defendants  thereinafter  mentioned,  and  before  the  corn- 
was  taken  into 

the  Commercial  mcnccment  of  this  suit,  to  wit,  on  the  20th  day  of  May, 

charge  her  car-  1845,  tlic  defendants  were  owners  of  a  certain  ship  or  vesael 

^^w'ahc  was  ^^^^^  ^^^^  Zealous,  then  lying  and  being  in   the  port  of 

fastened  by  tac-  Quebec,  in  Canada,  and  bound  from  thence  to  London; 

kle,  on  the  one 

side  to  a  loaded  and  thereupon  the  plaintiffs,  at  the  request  of  the  defend- 

outaideherfand  ^nts,  then  causcd  to  bc  shipped  and  loaded  in  and  upon  the 

on  the  other  to  g^^j  gj^jp  diygrs  goods  and  merchandizes,  to  wit,  53  barrels 

between  her  and  of  potash  and  6  barrels  of  pearlash,  then  in  good  order  and 

the  wharf,   xhe 

crew  were  dia-  wcU  Conditioned,  of  great  value,  to  ¥rit,  of  the  value  of 
tiie  mate,^andr  £^00,  to  bc  taken  carc  of  and  safely  and  securely  carried 
^mpera  ^c"*      and  convcycd  by  the  defendants  in  and  on  board  the  awd 

in  unloading 

her,  when  the  tackle  broke  wberebj  abe  waa  faatened  to  the  lighter,  and  in  consequence  ikc 
canted  over,  water  got  in  through  her  porta,  and  the  gooda  still  on  board  were  damaged  :— 
Heldf  that  thia  waa  a  loaa  within  the  exception  in  the  bill  of  lading,  of  "  aU  and  ererytbe 
dangera  and  accidenta  of  the  aeaa  and  navigation.** 

Held,  alao  (in  an  action  by  the  freightera  againat  the  ahipowners  to  recoTer  damages  for  tUi 
loaa),  that  the  jary  were  properly  directed,  "  that  the  owners  were  only  bound  to  take  the  saae 
care  of  the  goods  as  a  person  would  of  bis  own  gooda,  that  is,  an  ordinary  and  reasonable  cue." 

(a)  Decided  in  Trinity  Term  {June  12). 
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ship,  from  Quebec  aforesaid  to  London  aforesaid,  and  at         ld46. 
London  aforesaid,  in  the  like  good  order  and  well  condi-       laurib" 

tioned,  to  be  delivered  to  the  plaintiffs,  all  and  every  the  «'• 

*  .       .         n     1  Douglas. 

dangers  and  accidents  of  the  seas  and  narngation  of  whatso- 
ever kind  or  nature  excepted;  and  in  consideration  of  the 
premises,  and  of  certain  freight  and  reward  to  be  therefore 
paid  to  the  defendants  by  the  plaintiffs,  they  the  plaintiffs 
then,  to  wit,  on  the  day  and  year  aforesaid,  promised  the 
plaintiffs  to  take  due  and  proper  care  of,  and  safely  and 
securely  to  carry,  convey,  and  deliver  the  goods  and  mer- 
chandizes aforesaid,  in  maimer  aforesaid,  except  as  afore- 
said. Averment,  that  the  defendants  then  had  and  re- 
ceived the  said  goods  and  merchandizes,  to  be  taken  care 
of,  carried,  conveyed,  and  delivered  as  aforesaid,  and  that 
a  reasonable  time  for  the  conveying  and  delivering  of  the 
same  had  elapsed  before  the  commencement  of  this  suit, 
and  that  the  defendants  were  not  prevented  from  carrying, 
conveying,  and  delivering  the  said  goods  and  merchandizes 
as  aforesaid,  by  any  danger  or  accident  of  the  seas  or  navi- 
gation, of  whatsoever  nature  or  kind ;  yet  the  plaintiffs  say, 
that  the  defendants  disregarded  their  said  promise,  and  did 
not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  merchandizes  as  aforesaid,  or  safely  and  securely  carry, 
convey,  and  deliver  the  same  in  manner  aforesaid,  but 
therein  wholly  failed  and  made  default,  in  this  wise,  to  wit, 
that  though  they  did  deliver  to  the  plaintiffs  the  said  bar- 
rels of  potash  and  pearlash,  in  pretended  performance  of 
their  said  promise,  yet  the  said  goods  and  merchandizes 
were,  by  and  through  the  default,  neglect,  and  improper 
conduct  of  the  defendants,  their  mariners  and  servants, 
and  for  want  of  the  due  and  proper  care  and  diligence  of 
the  defendants,  and  their  mariners  and  servants,  in  that 
behalf,  greatly  spoiled,  injured,  lessened,  diminished,  and 
deteriorated  in  quality,  quantity,  and  value. 

The  defendants  pleaded,  first,  as  to  so  much  of  the  al- 
leged breach  of  promise  as  relates  to  the  not  taking  due 
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1846.         and  proper  care  of  the  said  goods  and  merchandizes,  and 

£^^^^j^      not  safely  and  securely  carrying  and  conveying  the  same 

V-  from  Quebec  to  London,  that  they  did  take  due  and  proper 

Douglas. 

care  of  the  said  goods  and  merchandizes,  and  did  safely  and 
securely  carry  and  convey  the  same  from  Quebec  to  Lon- 
don, according  to  their  promise  in  that  behalf;  and,  se- 
condly, as  to  so  much  of  the  alleged  breach  of  promise  as 
relates  to  the  not  delivering  the  said  goods  and  mei^ 
chandizes  to  the  plaintiffs  at  London,  in  good  order  and 
well  conditioned,  that  they  were  prevented  from  delivering 
the  same  in  good  order  and  weU  conditioned  by  the  dan- 
gers and  accidents  of  navigation,  to  wit,  by  the  force  of  the 
wind  causing  the  said  vessel  to  upset  and  be  overturned, 
and  the  said  goods  and  merchandizes  to  be  thereby  wet- 
ted, damaged,  spoiled,  and  deteriorated  in  value. — Issues 
thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Lon- 
don aflcr  last  Hilary  Term,  the  following  facts  appeared  in 
evidence. 

Li  May  1845,  the  ship  Zealous,  of  which  the  defendants 
were  owners,  loaded  at  Quebec  a  general  cargo  for  London, 
consisting  almost  entirely  of  timber,  with  the  exception  of 
the  53  barrels  of  ])otash  and  6  barrels  of  pearlash  belonging 
to  the  plaintiff,  which  formed  the  subject  of  this  action. 
The  bill  of  lading  was  dated  20th  of  May,  1845,  and  was 
as  follows : — 

"  Shipped  in  good  order  and  well  conditioned,  by  A- 
Lauric  &  Co.,  of  Quebec,  in  and  upon  the  good  ehip 
chilled  the  Zealous,  whereof  Wade  is  master  for  this  pre- 
sent voyage,  and  now  lying  in  the  port  of  Quebec,  and 
bound  for  London : 

Fifty-three  barrels  of  potash 
Six  ditto    of  pearlash 

being  marked  and  numbered  as  per  margin,  and  are  to  be 
delivered  in  good  order  and  weU  conditioned  at  the  afore- 
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said  port  of  London,  (all  and  every  the  dangers  and  acci-  ^  1846. 
dents  of  the  seas  and  navigation,  of  whatsoever  nature  or 
kind,  excepted),  unto  Messrs.  James  Laurie  &  Co.,  of 
Glasgow,  or  to  their  assigns,  he  or  they  paying  freight  for 
the  said  goods,  at  the  rate  of  £30  sterling  per  ton,  &c.  In 
witness,"  &c. 

The  vessel  arrived  in  the  port  of  London,  and  was  re- 
ported at  the  Custom  House,  on  the  1st  of  July,  1845, 
She  was  taken  into  the  Commercial  Dock  to  discharge  her 
cargo  of  timber,  and  was  fastened  by  means  of  a  ^^  luff 
tackle  block  "  from  her  mast-head  to  a  loaded  lighter  lying 
outside  her,  and  from  the  timber  to  a  barge  lying  inside, 
between  her  and  the  wharf.  On  the  4th  of  July  she  began 
discharging  her  cargo,  and  continued  doing  so  until  the  9th; 
when,  about  6  p.  m.,  as  some  lath-wood  was  being  de- 
livered through  the  raft-port  into  a  barge,  the  hook  of  the 
tackle  by  which  the  vessel  was  fastened  to  the  outside 
lighter  broke,  and  she  suddenly  canted  over,  and  the  raft- 
port  and  other  ports  being  open,  the  water  got  in,  and  she 
remained  under  water  for  two  days;  the  consequence  of 
which  was,  that  the  plaintiff's  potash  and  pearlash,  which 
were  in  the  hold,  were  much  damaged.  At  this  time  the 
vessel  was  under  the  charge  of  the  mate,  the  captain  being 
absent  from  the  docks.  The  rest  of  the  crew  had  been  dis- 
charged, and  lumpers  were  employed  in  unloading  the 
cargo. 

Upon  these  facts,  the  Lord  Chief  Baron  left  it  to  the 
jury  to  say,  first,  whether  the  injury  arose  from  the  perik 
of  the  seas  in  the  course  of  the  navigation ;  and  secondly, 
whether  the  defendants,  by  their  servants,  took  due  and 
proper  care  of  the  goods ;  saying  that  they  were  only  boimd 
to  take  the  same  care  as  a  person  would  take  of  his  own 
goods,  that  is,  an  ordinary  and  reasonable  care.  The  jury 
found,  that  the  accident  arose  from  perils  of  navigation, 
and  that  due  and  ordinary  care  was  exercised :  and  the  veiy 

VOL.  XV.  F  F  F  M.  W. 
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1846.        diet  was  thereupon  entered  for  the  defendants,  leave  bdi^ 
Laurib       reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them 
DouGLi.8.     with  £230  damages. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  accordin^j, 
or  for  a  new  trial;  against  which,  in  the  present  Term 
(May  28), 

Crawder    and    Huph    HUl    shewed    cause. — With  re- 
spect to  the  issue  upon  the  first  plea,  which  raises  the 
question  whether  there  was  due  care  in  the  atrriage  of  the 
goods  from  Quebec  to  Liondon,  it  is  clear  that  the  defend- 
ants were  entitled  to  the  verdict^  no  evidence  whateTor 
being  given  of  any  want  of  due  and  proper  care  in  the 
carrying  of  the  goods  to  London ;   and  the  only  questioo 
on  the  other  issue  was,  whether  the  injmy,  whereby  tlie 
defendants  were  prevented  from  delivering  the  goods  aooord- 
ing  to  the  contract,  arose  from  perils  of  navigation ;  and 
that  question  was  left  to  the  jury.     It  will  be  urged  on  the 
other  side,  that  the  learned  Judge  ought  to  have  told  the 
jury,  as  matter  of  law,  that  the  navigation  was  over  at  the 
time  of  the  injury.     [PoUocky  C.  B. — With  reference  to  thit 
part  of  the  cargo  in  respect  to  which  this  action  is  brought, 
the  voyage  was  not  at  an  end.     A  policy  of  insurance  uDtil 
the  discharge  of  the  cargo  would  still  attach.]     The  ques- 
tion is,  what  is  the  meaning  of  the  exception,  ''all  and  eveiy 
the  dangers  and  accidents  of  the  seas  and  navigation  of 
whatsoever  nature  or  kind."     Here  the  goods  still  remained 
in  the  vehicle  of  carriage,  and  <m  the  water,  subject  to  the 
perils  of  navigation ;  for  *^  navigation  '*  does  not  mean  upon 
the  open  sea  only,  but  until  delivery  of  the  cargo.     It  u 
said  the  voyage  was  at  an  end,  because  the  crew  had  been 
discharged.     [Po/focA,  C.  B, — It  might  as  well  be  said  the 
voyage  was  not  begun  until  the  arrival  of  a  ship  at  Grraves- 
end,  where  they  often  take  in  part  of  the  crew.]     The  con- 
tract stated  in  the  declaration,  out  of  which  the  ezcepti<»i 
is  made,  is  a  contract  for  the  goods  to  be  safely  and  securelj 
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carried  and  conveyed  to  London,  and  there  in  good  order         1846. 
and  condition  to  be  delivered  to  the  plaintiffs ;  and  the  ques-       Laurib 
tion  is,  whether  the  defendants  were  prevented  from  <fo- 
livering  the  goods  in  good  order  and  condition,  by  a  danger 
of  navigation  within  the  meaning  of  the  exception.     The 
defendants  must  have  meant  to  excuse  themselves  from  any 
accident  arising  while  the  ship  was  still  floating  on  the 
water,  and  subject  to  its  perils.     Suppose  the  whole  of  the 
cargo  is  to  be  delivered  on  the  further  side  of  a  dock,  and 
an  injury  occurs  in  the  course  of  crossing  it,  would  not  that 
be  within  the  exception?     Navigation  means  all  that  is 
necessary  to  carry  the  goods  to  the  land,  in  the  ordinary 
course  of  the  shipowner's  duty.     [On  this  part  of  the  case 
they  referred  to  Fletcher  v.  Inglis  (a),  Thompson  v.  Whit- 
mare(b)y  Bishop  v.  Pentland{c)y  Carruthers  v.  Sydebotham{d), 
Kingsford  v.    Marshall  {e),   and    fVells  v.    Hopwood  (/).] 
First,  was  the  navigation  ended  ?     That  is  a  question  of 
fttcty  not  of  lawy  and  the  jury  have  found  that  it  was.     Se- 
condly, was  this  a  peril  of  navigation  ?     That  question  is 
fully  discussed  in  Abbott  on  Shipping,  pp.  339 — 341  (6th 
Edit.),  where  the  cases  are  collected,  and  are  clearly  exten- 
sive enough  to  include  such  an  injury  as  this.     The  plain- 
tiffs say,  that  if  there  was  negligence  on  the  part  of  the 
defendants  which  also  conduced  to  the  loss,  it  cannot  be 
considered  as  having  happened  by  a  peril  of  navigation ; 
and  with  reference  to  this  point  they  complain  of  the  direc- 
tion of  the  learned  Judge,  as  to  the  amount  of  care  which 
the  defendants  were  bound  to  take.   But  it  is  submitted  that 
the  direction  in  this  respect  was  perfectly  correct,  and  that 
they  were  only  bound  to  take  such  ordinary  and  reasonable 
care  as  a  prudent  man  would  take  of  his  own  goods.     In 
order  to  render  the  owner  liable  in  such  a  case,  he  must  be 
fixed  with  such  a  degree  of  negligence  as  would,  before  the 

(a)  2  B.  &  Aid.  315.  (cf)  4  M.  &  Sel.  77. 

\h)  3  Taunt.  227.  (c)  7  Bing.  458. 

(c)  7  B.  &  Cr.  219.  (/)  Cit.  Id.  464* 

F  F  F  2 
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1846.  Carriers  Act,  11  Gea  4  &  1  Will  4,  c.  68,  have  been  ne- 
cessary  to  render  a  carrier  liable,  notwithstanding  a  notice 
limiting  his  liability ;  that  is,  the  want  of  such  care  as  a 
prudent  man  would  take  of  his  own  property :  Bodenham 
V.  Bennett  (a),  Lowe  v.  Booth  {b),  Wyld  v.  I\ckford{e\ 
Story  on  Bailments,  c  1,  s.  7. 

Jervis  and  Greentoood,  in  support  of  the  rule. — Fir^ 
this  was  not  a  peril  of  navigation.  It  is  said  on  the  other 
side  that  it  was,  inasmuch  as  the  goods  had  not  reached 
their  destination.  If  so,  the  defendants  are  in  this  di- 
lemma— that  they  did  not  safely  carry  and  convey  the 
goods,  and  so  the  plaintiffs  are  entitled  to  the  verdict  ob 
the  first  issue.  But  the  important  fact  to  be  considered  k, 
that  here  the  vessel  had  discharged  her  crew  before  the  in- 
jury happened.  If  the  shipowner  is  still  to  have  the 
benefit  of  the  exception  he  must  take  upon  himself  all  the 
burthen  of  keeping  the  ship  in  the  course  of  navigation. 
By  discharging  the  crew,  he  unfits  her  to  meet  that  whidi 
is  an  accident  of  the  navigation.  This  is  the  case  of  a  com- 
mon law  insurance^  limited  by  a  specific  exception  of  the 
"  dsmgers  and  accidents  of  navigation."  That  means  no 
more  than  this,  that  so  long  as  the  vessel  is  in  the  course  of 
and  fitted  for  navigation,  the  owner  is  protected  against 
any  peril  of  that  navigation,  which  is  not  induced  by  his 
^GglJg^i^ce.  Here  the  vessel  was  not  in  the  course  of  or 
fitted  for  navigation.  Thompson  v.  ffhitmare  is  almoet 
expressly  this  case.  [Po/focA,  C.  B. — There  the  ship  was 
hove  down  on  a  beach,  within  the  tide-way,  for  repur. 
It  was  the  same  as  if  she  had  been  put  into  a  dry  dock 
for  the  same  purpose.]  The  other  cases  cited  were  cases 
arising  on  policies  of  insurance,  where  the  question  is  a 
difierent  one. 

Secondly,  the  direction  of  the  learned  Judge,  as  to  the 

(a)  4  Price,  34.  {b)  13  Price,  329.  (c)  8  M.  &  W.  400. 
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degree  of  care  which  the  defendants  were  bound  to  use,         1846. 
was  not  correct     A  carrier  is    an  insurer,  although  no       Laurib 
doubt  he  may  by  contract  engrafl  an  exception  upon  his 

common-law  liability.  He  warrants  the  mode  of  carrying 
the  goods,  as  well  as  their  safe  delivery.  He  contracts  to 
have  a  proper  vehicle  wherein  to  carry  them — a  fit  vessel,  and 
a  crew  exercising  proper  care :  and  it  is  upon  that  contract 
that  the  exception  is  engrailed.  His  liability  compels  him 
to  have  a  well-found  ship  in  every  respect.  This  term— 
**  the  dangers  and  accidents  of  navigation  "—cannot  there- 
fore mean  the  same  as  **  perils  of  the  sea  "  in  a  policy  of 
insurance,  but  is  limited  to  mere  accidents^  proper  care 
being  used  in  every  respect.  This  is  the  case  of  a  bailee  ybr 
hire  ;  it  is  only  a  gratuitous  bailee  who  is  in  the  same  situa^ 
tion  as  if  the  goods  were  his  own.  The  responsibility  of  a 
bailee  for  hire  is  greater.  Forward  y,  Pittard{a)  shews  that 
a  carrier  is  liable  at  common  law  for  a  loss  by  fire,  proceed- 
ing from  any  other  cause  than  lightning.  Suppose  the  crew 
improperly  discharged  all  the  timber  at  once,  and  the  vessel 
In  consequence  inevitably  pitched  over  and  was  stove  in — 
can  it  be  said  the  owner  would  not  be  liable  ?  The  excep- 
tion is  out  of  the  absolute  liability  to  deliver,  and  the  owner 
must  discharge  himself  of  all  the  responsibility  which  the 
law  casts  upon  him,  before  he  reaches  this  exception.  Neg- 
ligence consists  in  the  omission  of  any  care  which  is  thrown 
upon  the  party  by  the  circumstances  in  which  he  is  placed; 
and  here  the  **  due  and  proper  care  "  means  due  and  proper 
care  as  a  carrier.  Would  not  bad  stowage,  or  loss  from 
drunkenness  of  the  crew,  prevent  the  application  of  this  ex- 
ception? Vinnius  {b)  lays  down  the  rule  thus; — "Ad 
casus  autem  fortuitos  non  sunt  refercndi  illi  casus,  qui  cum 
culpd  conjuncti  esse  sclent ;  cujusmodi  sunt  furta.  Quam- 
obrem,  qui  rem  furto  amissam,  vel  incendio,  verbi  caus^ 


(a)  1  T.  R.  27. 
{b)  Ad  Inst.,  lib.  3,  tit.  16,  8.  5  ;  cited,  3  Bulge's  Com.  661. 
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1846.  ^  servorum  negligentid  orto,  consumptam  dicit,  is  diligentiam 
Buam  probare  debet."  The  question  of  negligence,  there- 
£[>re>  is  involved  in  the  consideration  of  this  exception ;  and 
it  is  not  merely  the  proximate  cause  of  the  loss  which  is  to 
be  considered,  but  the  degree  of  negligence  which  is  to 
create  the  liability  must  be  measured  by  the  d^ree  of  care 
which  the  law  casts  on  the  party  under  the  circomstanoes. 
— They  referred  to  Jones  on  Bidlments,  21 ;  Story  on  Bail- 
ments, 320 ;  2  Kent's  Commentaries,  598,  609 ;  3  Burge's 
Commentaries,  690. 

Cur.  ady.  vult 

The  Court  (a)  now  delivered  their  judgment,  holding 
that  the  navigation  was  not  at  an  end  at  the  time  of  the 
loss,  and  that  the  Lord  Chief  Baron  had  correctly  directed 
the  jury  as  to  the  degree  of  care  which  the  defendants  were 
bound  to  take  of  the  goods  (i). 

Rule  discharged. 

(a)  Polhchy   C.B.,   Aldersoriy     tanaiely  absent  when  this  judg^ 
B.,  Rol/ey  B.,  and  Platty  B.  ment  was  delivered,  and  have  not 

(b)  The  Reporters  were  unfor-     been  able  to  obtain  a  copy  of  it 


TRINITY  VACATION,  9  VICT.  766 

1846. 

Fletcher  v.  Marshall  and  Another.  June  27. 

Assumpsit.— The  first  count  of  the  declaration  stated,  A  sharcbroker 

that  on  the  30th  September,  1845,  divers  persons,  whose  purchase  shares 

names  are  to  the  plaintiff  unknown,  had  agreed  together  to  railway  wm- 

form  a  certain  joint-stock  company,  to  be  incorporated  by  pany,  does  not 

act  of  Parliament,  to  be  applied  for  and  sought  to  be  ob-  take  to  procure 

tained  and  procured  to  be  passed,  for  the  construction  of  a  and  at  all 

certain  railway,  to  wit,  from  Thelford  to  the  Eastern  Coun-  ^^  ^  ^^ 

ties  Railway,  at  Hatfield,  near  Chelmsford,  and  thence  to  the  ■»*  wwonablc 
J>  ^  diUgenceto 

port  of  Maldon,  to  be  called  "  The  Essex  and  Suffolk  Rail-  endeaTonr  to 
way  Company,"  upon  and  according  to,  amongst  others,      a.  employed 

certain  terms  and  regulations  following : — (that  is  to  say)  ?*\'gJ^J^an. 

The  capital  of  the  said  company  to  consist  of  £1,000,000,  Chester,  and 

^  .  lodged  money 

m  40,000  shares  of  £25  each,  which  shares  were  to  be  al-  in  his  hands,  to 
lotted  to  such  persons  as  should  apply  for  the  same,  and  Simlfift?  shares 
should  be  appointed  by  the  committee  of  manascement  of  *".*  certain 

*^*  "^  ^  .  .       railway  com- 

the  said  company  as  shareholders  therein;  and  certain  writ-  pany.    B., 
ings,  called  "  scrip  certificates,"  were  to  be  issued  by  the  closing  the 
said  committee  of  management,  each  of  which  was  to  pur-  °*™cinli'"en- 
port  that  the  holder  thereof  was  entitled  to  so  many  shares  tered  into  a 
of  and  in  the  capital  of  the  said  intended  company  as  should  h.,  another 
be  therein  mentioned,  and  to  become  shareholders  thereof  L^^hj^  ^em 
in  respect  of  the  same;  and  before  the  making  of  the  pro-  '^°'^i*™'tof^' 
mise   hereinafter   mentioned,  divers,  to  wit,  all   the  said  usage  of  the 
shares  had  been  allotted  to  divers  persons,  and  such  scrip  change  at  Man- 
certificates   as  aforesaid  were   about  to  be   issued.     And  jJI^^^^o^mU 
thereupon,  to  wit,  on  the  day  and  year  first  aforesaid,  in  tlingdays"in 

,      ,  each  month,  on 

consideration  that  the  plaintiff,  at  the  request  of  the  de-  which  all  trans- 
fendants,  then  employed  the  defendants  to  purchase  for  him  Jween  brokers 
the  plaintiff  divers,  to  wit,  fifty  of  the  said  shares  in  the  J?^  ^*T!?  • 

principals,  are 
to  be  settled, 

althon^h  in  some  instances  settlement  is  not  enforced  by  brokers  on  the  prescribed  days.     H. 

did  not  perform  his  contract  with  B.  by  the  next  settling  day;  and  B.  having,  after  that  day, 

refused  to  return  A.  his  money : — Held,  that  A.  was  entitled  to  recover  it  back  from  B.  in  an 

action  for  money  had  and  received. 


756  CASES  IN  THB   BXCHBQtTEB, 

^1846.^      gaj(j  intended  company,  at  a  reasonable  price  in  that  behalf, 
Flbtchsr     and  to  procure  for  him  such  scrip  certificates  for  the  said 
Marshall,     shares  as  aforesaid,  when  the  same  should  be  issued  by  the 
said  company,  at  and  for  commission  and  reward  to  the  de- 
fendants in  that  behalf,  the  defendants  then  promised  the 
plaintiff  to  purchase  the  said  shares  for  him,  the  plaintiff, 
and  to  procure  and  deliver  to  him  such  scrip  certificates  for 
the  same  as  aforesaid,  when  the  same  should  be  issued  as 
aforesaid^  on  being  paid  the  purchase-money  ttiereqf,  and  such 
commission  as  aforesaid.     And  the  plaintiff  says,  that  he 
has  always  performed  the  said  agreement  in  everything  on 
his  part  to  be  performed,  and  that  after  the  making  thereof^ 
and  before  the  issuing  of  the  said  scrip  certificates,  to  wit, 
on  the  day  and  year  aforesaid,  the  defendants,  in  part  pur- 
suance of  their  said  promise,  bought  for  the  plidntiff  the 
said  fifty  of  the  said  shares,  at  and  for  such  price  as  afore- 
said, to  wit,  21.  6^.  9ef.  per  share ;  and  that  afterwards,  to 
wit,  on  the  14th  of  October  in  the  year  aforesaid,  scrip  cer- 
tificates for  divers,  to  wit,  all  of  the  shares  in  the  said  in- 
tended company,  were  issued  by  the  said  persons  as  afore- 
said, and  that  within  a  reasonable  time  in  that  behalf,  to 
wit,  on  the  day  and  year  last  aforesaid,  the  plaintiff  paid  to 
the  defendants  the  said  purchase-money,  together  with  their 
said  commission,  amounting,  to  wit,  to  12 IZ.  175.  6^/.,  and 
then  requested  the  defendants  to  procure  for  and  deliver  to 
him  such  scrip  certificates  as  aforesaid,  in  pursuance  of  their 
said  promise;  and  the  defendants  then  could  and  might 
have  so  procured  and  delivered  the  sidd  scrip  certificates, 
and  a  reasonable  time  so  to  do  had  elapsed  before  the  com- 
mencement of  this  suit ;  yet  the  defendants  have  not  pro- 
cured and  delivered  the  said  scrip  certificates  to  the  plain- 
tiff, but  have  wholly  neglected  and  refused  so  to  do,  by 
reason  whereof  the  plaintiff  has  wholly  lost  the  benefit  of 
the  said  purchase,  and  of  the  said  scrip  certificates,  and  of 
divers  great  gains  and  profits  which  he  would  have  made 
by  the  same;  and  by  reason  of  a  fall  in  the  value  of  the  said 
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shares,  the  plaintiff  has  been  greatly  damnified  by  being         1846. 
unable  to  dispose  of  the  same.  Fletohbr 

There  were  also  counts  for  money  lent,  money  had  and    jji^^gHAtL. 
received,  and  money  due  on  an  account  stated. 

Pleas,  first,  to  the  whole  declaration,  non  assumpsit; 
secondly,  to  the  first  count,  that  a  reasonable  time  for  the 
defendants  to  have  procured  and  delivered  the  scrip  certifi- 
cates to  the  pbdntiff  had  not  elapsed  before  the  conmience- 
ment  of  the  present  suit.     Issues  thereon. 

At  the  trial,  before  Coleridge^  J.,  at  the  last  assizes  at 
Liverpool,  it  appeared  that  the  plaintiff  had,  on  the  30th  of 
September,  1845,  employed  the  defendants,  who  are  stock 
and  share  brokers  at  Manchester,  to  purchase  for  him  fifty 
shares  in  the  Essex  and  Suffolk  Railway  Company.  The 
defendants,  without  disclosing  the  name  of  their  principal, 
immediately  made  a  bargain  for  that  number  of  the  shares 
with  a  sharebroker  of  the  name  of  H.,  and  sent  the  follow- 
ing bought  note  to  the  plwitiff : — 


5,  Town-hall  buildings,  Manchester, 
To  J.  Fletcher,  Esq.  Sept.  30,  1845. 

We  have  this  day  bought  on  your  account  fifty  shares 
in  the  Essex  and  Suffolk  Railway,  at  2L  7s*  6d.  per  share. 

"  We  are.  Sir, 

"  Your  obedient  Servants, 
£        8.      d.  W.  &  E.  Mabshall. 

'<  118     15      0  paid,  and 

3       2       6  premium  and  commission 

£121     17      6  net'' 


According  to  the  practice  of  the  Stock  Exchange  at 
Manchester^  there  were  two  days  in  each  month  on  which 
all  accounts  between  brokers,  and  between  brokers  and  their 
customers,  were  to  be  settled ;  in  pursuance  of  which  regu- 
lation all  sales  after  the  27th  September  were  understood 
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1846.         to  be  for  the  14th  October,  the  next  aetUing  daj.     The 

Flbtchbr      defendants  also,  in  accordance  with  the  practice  of  other 

MARtHALL      brokers,  published  lists  of  the  different  railway  shares  in 

the  market  on  each  day,  together  with  the  prices  of  them. 

The  following  account  and  receipt  were  put  in  eyidence 

OD  the  part  of  the  plaintiff: — 

^^  J.  Fletcher,  Esq.,  in  account  with  W.  &  E.  Marshall. 

Dr.                                                             £,  s,  d, 

«  Sept.  30— To  50  Essex  and  Suffolk    -    -  121  17  6 
Oct    6 — To  20  Chester  and  Manchester 

Direct 71  5  0 


£193      2      6 

Cr.  £,  s.  d. 

"  Sept.  30— By  cash 30  0  0 

Oct    4— Ditto 20  0  0 

Balance -  143  2  6 

£193       2      6 

"  Dr.  to  Balance  £143     2$.    6(L 

''  Settled,  October  14,  1825. 

E.  Marshall." 

On  the  24th  October  the  plaintiff  went  to  the  defend- 
ants, and  asked  if  they  had  not  bought  for  him  fifty  shares 
in  the  Essex  and  Suffolk  Railway ;  and  one  of  the  defend- 
ants replying  that  they  had,  the  plaintiff  demanded  his 
scrip  or  his  money,  observing  that  they  had  treated  him 
very  ill,  by  making  use  of  his  money,  and  not  getting  him 
his  scrip.  To  this  the  defendant  replied  that  they  were 
not  using  his  money,  and  had  not  pud  it  away,  and  that 
they  had  purchased  the  scrip  on  the  30th  September  of  Mr. 
H,,  but  that  it  had  not  yet  been  delivered  to  them,  as 
things  of  that  nature  could  not  always  be  procured  when 
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required.     On  the  same  day,  the  plaintiff's  attorney,  by         1846. 
his  instructions,  wrote  to  the  defendants  demanding  pay-     Flbtcbbr 
ment  of  the  12  R  17*.  6d.,  which  not  being  complied  with,    ^^h^h^^^,^ 
the  present  action  was  commenced  on  the  31st  October. 
It  appeared  that,  although  scrip  had  been  issued  by  the 
Essex  and  Suffolk  Kailway  Company  some  time  beibre  the 
14th  of  October,  none  had  reached  Manchester  before  that 
day,  and  Mr.  H.  did  not  receive  any  until  the  11th  No- 
vember, when  he  delivered  it  to  the  defendants. 

On  this  state  of  facts,  it  was  objected  for  the  defendants, 
at  the  close  of  the  plaintiff's  case,  that  this  action  was  not 
maintainable;  for  that  the  implied  contract  between  the 
parties  was,  that  the  broker  undertook  to  use  due  diligence 
to  procure  and  deliver  this  scrip,  not,  as  alleged  in  the  first 
count,  that  he  was  to  procure  and  deliver  it  at  all  events. 
It  was  also  contended  that,  under  the  circumstances,  the 
plaintiff  could  not  recover  under  any  of  the  common  counts. 
The  plaintiff's  counsel  thereupon  applied  to  the  learned 
Judge  to  amend  the  first  count  by  striking  out  the  words 
^^  when  the  same  should  be  so  issued  as  aforesaid,  on  being 
paid  the  purchase-money  thereof  and  such  commission  as 
aforesaid,"  and  inserting  in  their  stead  the  words  **  within 
reasonable  time  in  that  behalf."  The  learned  Judge  granted 
this  application,  reserving  leave  to  the  defendants'  counsel 
to  move  to  enter  a  nonsuit,  as  well  on  the  question  of  vari- 
ance, as  on  the  propriety  of  making  the  amendment.  As 
to  the  common  counts,  his  Lordship  expressed  his  opinion, 
that,  the  contract  being  to  deliver  this  scrip  within  a  rea- 
sonable time,  the  plaintiff  had  a  right  to  rescind  it,  if  not 
completed  within  that  time,  and  to  recover  back  his  money 
under  the  count  for  money  had  and  received  to  his  use. 
Witnesses  were  then  called  for  the  defendants,  to  prove 
that  it  was  often  difficult  to  get  particular  kinds  of  shares 
or  scrip,  and  that  the  defendants  had  taken  considerable 
pains  to  procure  these  for  the  plaintiff.  It  was  shewn  also, 
that  during  the  months  of  September  and  October,  1845, 


V. 

Marshall. 
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1846.  there  was  a  vast  quantity  of  business  transacted  in  the  share 
Fletcher  market  at  Manchester.  Some  of  the  witnesses  also  stated, 
that  in  many  cases  brokers  did  not  enforce  the  delivery  of 
shares  or  scrip  on  the  regular  settling  days,  and  frequently 
allowed  transactions  to  lie  over  for  some  time,  as  suited 
their  convenience.  The  learned  Judge,  in  summing  up, 
told  the  jury  that  they  would  probably  entertiun  no  doubt 
that  the  contract  laid  in  the  declaration,  as  amended,  was 
proved ;  and  if  so,  the  question  for  them  to  determine  was, 
whether  the  breach  was  proved,  namely,  that  a  reasonable 
time  for  completing  the  contract  had  elapsed  when  this 
action  was  brought.  In  determining  this  question,  the  jury 
should  be  guided  by  the  rules  generally  observed  in  deal- 
ings of  this  nature,  and  not  by  what  took  place  in  particu- 
lar transactions;  and  if  they  thought  fourteen  days  had 
been  fixed  by  usage  as  a  reasonable  time,  the  plaintiff  was 
entitled  to  their  verdict.  The  jury  found  a  general  verdict 
for  the  plaintiff,  with  121/.  lis.  6d.  damages. 

In  Easter  Term,  Watson  moved  for  and  obtained  a  role 
nisi  to  enter  a  nonsuit  or  new  trial,  on  the  grounds,  that  the 
contract  proved  by  the  evidence  was  not  properly  described 
in  the  first  count  of  the  declaration,  even  as  amended ;  and 
that  the  learned  Judge  had  misdirected  the  jury,  in  stating 
to  them  that  the  contract  alleged  was  proved,  and  also  in 
laying  it  down  that  the  plaintiff  was  entitled  to  recover  on 
the  count  for  money  had  and  received ;  for  that  as  the  de- 
fendants had,  by  their  agreement  with  H.,  bound  them- 
selves absolutely  to  him  for  the  purchase  of  the  shares,  it 
was  not  in  the  plaintiff^s  power  to  revoke  that  contract 

Martin  and  Cowling  shewed  cause. — First,  the  plidntiff 
is  clearly  entitled  to  recover  on  the  count  for  money  had 
and  received.  The  engagement  of  the  defendants  was  to 
purchase  this  scrip  for  the  pbdntiff,  and  deliver  it  to  him  on 
the  15th  of  October,  or  within  a  reasonable  time.    K  the 
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former,  then  the  plaintiff  was  entitled  to  have  back  his         1846. 
money  on  the  16th ;  if  the  latter,  then  the  jury  have  found      Fletcher 

that  until  the  24th  was  a  reasonable  time  for  the  completion  ^^ 

Marshall. 
of  the  contract.     And  this  finding  was  fully  supported  by 

the  evidence.  It  was  shewn  that,  by  the  general  usage  of 
the  Manchester  Stock  Exchange,  the  reasonable  time  for 
the  completion  of  such  a  contract  was  fixed  to  be  at  the 
next  settling  day :  and  such  a  general  usage  cannot  be  con- 
trolled or  affected  by  any  practice  of  individual  brokers  to 
the  contrary.  It  was  said,  however,  that  the  defendants 
could  not  be  held  bound  to  fulfil  their  engagement  with  the 
pliuntiff*,  in  consequence  of  H.'s  not  having  fulfilled  his 
engagement  with  them ;  but  that  argument  cannot  be  ad- 
mitted. The  plaintiff*  was  dominus  contractus,  and  had  a 
light  to  prohibit  his  agent  from  giving  additional  time  for 
the  performance  of  it  to  a  third  party. 

Secondly,  there  was  evidence  to  sustain  the  first  count. 
A  broker  is  in  the  nature  of  a  del  credere  agent,  and  binds 
himself,  independently  of  any  acts  or  defaults  of  others,  to 
procure  the  article  which  he  undertakes  to  purchase  for  hb 
principal.  \_Bolfe,  B. — Suppose  there  were  no  such  shares 
in  the  market?  Or,  as  there  is  in  general  an  indefinite 
0upply  of  such  articles,  take  the  case  of  some  other.  A 
man  may  employ  his  broker  to  buy  a  picture  generally, 
which  might  easily  be  done ;  but  suppose  he  employed  him 
to  buy  Raphael's  Transfiguration  ?]  In  the  case  of  shares, 
the  broker's  price  lists  shew  what  shares  are  on  sale  in  the 
market.  [Parhey  B. — No;  they  only  shew  the  nominal 
price  which  the  brokers  affix  on  the  shares  for  that  day. 
If  a  broker  is  bound  to  purchase  absolutely,  at  what  price 
is  he  to  purchase  ?]  At  the  price  of  the  day  on  which  the 
order  is  given.  [ParAe,  B. —  Suppose  I  give  an  order  to 
sell  1000  shares.  You  say  the  obligation  of  the  broker 
would  be  to  sell  them  at  the  price  of  that  day.  But  it  is 
plain  that  the  instant  effect  of  his  going  into  the  market 
with  that  number  of  shares  for  sale,  would  be  to  lower  the 


TRINITY  VACATION,  9  VICT.  763 

fendants  had  a  reasonable  time  in  which  to  endeavour  to         1846.^ 
procure  it.  Flxtchbb 

V. 

Marshall. 

Pabke,  B. — I  think  it  is  impossible  to  entertain  any 
doubt  as  to  the  plaintiff's  right  to  recover  on  the  count  for 
money  had  and  received.  He  employed  the  defendants  to 
make  a  bargain  for  shares,  to  be  delivered  to  him  within  a 
reasonable  time,  and  the  meaning  of  that  expression  is  ex- 
plained, by  the  usage  of  the  business  of  brokers  at  Man- 
chester, to  be  imtil  the  next  settling  day,  although  they 
are  in  the  habit  of  occasionally  extending  indulgence  to 
each  other  beyond  that  time.  The  contract  was  made  on 
the  30th  September ;  and  according  to  this  usage  the  scrip 
was  to  be  delivered  on  the  15th  of  October.  On  the  24th 
of  that  month,  the  plaintiff  inquires  of  the  defendants  if 
they  have  got  the  scrip ;  they  reply  that  they  have  not ;  on 
which  he  ascertains  that  they  have  still  got  his  money,  and 
countermands  the  application  of  it,  as  he  unquestionably 
had  a  right  to  do.  If  the  contract  which  the  defendants 
had  made  with  H.  was  on  the  terms  that  the  scrip  was  to 
be  delivered  on  the  15th,  then  a  delivery  on  that  day  was 
an  essential  part  of  the  contract ;  and  on  it«  being  broken 
by  H.,  the  defendants  were  bound  to  repay  the  plaintiff 
his  money,  and  not  to  pay  it  over ;  and  if  the  contract  was 
not  made  on  that  condition,  they  had  no  right  to  pay 
the  money  over  at  all.  In  either  view,  therefore,  the  plain- 
tiff was  entitled  to  receive  back  his  money.  If  any  reason 
could  be  assigned  why  the  jury  should  have  come  to  a 
different  conclusion  as  to  what  was  reasonable  time  under 
this  count,  from  that  which  they  came  to  on  the  special 
count,  it  would  be  a  ground  for  a  new  trial ;  but  it  is  clear 
that  they  have  proceeded  on  the  ground  that  the  15th  of 
October  was  the  reasonable  time  for  the  delivery  of  the 
scrip  in  both  cases.  With  respect  to  the  first  count,  I  own 
I  think  it  is  not  sustained  by  the  evidence,  and  that  the 
defendant  would  be  entitled  to  a  new  trial  for  misdirection 
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1846.        on  that  count;  but  in  conformity  with  the  course  taken  bj 

p     ^     ^      us  in  another  case  yesterday  (a),  if  the  plaintiff  will  con- 

V*  sent  that  a  verdict  be  entered  for  the  defendants  on  the 

general  issue  to  the  first  count,  the  present  rule  may  be 

discharged. 

Aldebson,  B.^  Bolfe,  B.,  and  Platt^  B.,  concurred. 

Bule  absolute  to  enter  a  verdict  for  the  defendants 
on  the  plea  of  non  assumpsit  to  the  first  count, 
and  discharged  as  to  the  rest. 

(a)  Hughes  y.  Hughes,  ante,  701. 


July  4.  Sheewood  v.  Clark. 

A  writ  of  elegit  JL  HIS  was  a  rule  obtidned  by  Martin,  calling  upon  the 

oat  for  part  plaintiff  to  shew  cause  why  the  writ  of  el^t,  and  all  sub- 

rrooTered^b*^  sequent  proceedings,  should  not  be  set  aside,  and  why  the 

jadgment,  on-  plaintiff  should  not  pay  to  the  defendant  the  costs  of  and 

less  it  shews  on  ,  .  ,       , 

the  face  of  it  relating  to  the  application,  and  consequent  thereon, 

of  thejadgment  Cause  was  shewn  by  Montagu  Chambers  and  BaM  in 

^  ^tSJ^"  Trinity  term  (May  23),  and  the  Court  took  time  to  conrider. 

wisedisposedof.  The  facts  are  fully  stated  in  the  judgment  of  the  Court, 

Since  the  1&«.,  •,,.  «, 

2  Vict.  c.  110,    which  was  now  delivered  by 

i.  11,  an  elegit 
need  not  de- 
scribe the  lands       Platt,  B. — This  was  a  rule  calling  upon  the  plaintiff 

bj  metes  and  to  shew  cause  why  the  wnt  of  el^t,  and  all  subsequent 
sufficient  to  de-  proceedings  thereon,  should  not  be  set  aside,  and  why  the 
scribe  them  in    plaintiff  should  not  pay  to  the  defendant  the  costs  of  and 

anjmannerbj    *        ^  '^  •' 

which  theymaj  relating  to  the  application,  and  consequent  thereon. 

On  the  24th  of  November,  1836,  the  plainliff  recovered 
in  an  action  of  covenant  £2000  for  his  damages  and  costs 
against  the  defendant 
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On  the  13th  of  December,  1844,  a  scire  facias  quare         1846. 
executionem  non  issued  upon  that  judgment. 

Judgment  in  scire  facias  having  been  obtained,  a  writ  of 
testatum  fieri  facias  issued  into  Sussex  thereon  on  the  4th 
of  April,  1 845,  to  which  the  sheriff  returned  nulla  bona. 

On  the  7th  of  February,  1846,  a  writ  of  elegit  issued, 
directed  to  the  sheriff  of  Sussex,  whereby,  after  reciting 
that  the  plaintiff,  on  the  24th  of  November,  1836,  recovered 
against  the  defendant  £2000,  which  in  the  Court  were 
awarded  to  the  said  plaintiff  for  his  damages  which  he  had 
sustained,  as  well  by  reason  of  a  certain  breach  of  cove- 
nant made  between  the  said  defendant  and  the  said  plain- 
tiff as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  defendant  was  con- 
victed; and  that  afterwards  the  said  plaintiff  came  into 
Court,  and,  according  to  the  form  of  the  statutes,  chose  to 
be  delivered  to  him  the  goods  and  chattels  of  the  defendant, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands  and  hereditaments  as  the  defendant,  or  any  one  in 
trust  for  him,  was  seised  or  possessed  of  on  the  24th  of 
November,  1836,  (but  omitting  altogether  to  notice  the 
judgment  in  scire  facias),  the  sheriff  was  commanded  to 
deliver  by  reasonable  price  and  extent  the  defendant's 
goods  and  lands,  till  £12,000  with  interest  shoidd  have 
been  levied. 

The  inquisition,  also,  taken  under  this  writ  on  the  17th 
of  February,  1846,  and  returned  by  the  sheriff  on  the  24th 
of  the  same  month,  omitted  to  describe  by  metes  and 
bounds  the  lands  extended. 

In  Easter  Term,  the  defendant  obtained  a  rule  nisi  to 
set  aside  the  elegit  and  subsequent  proceedings.  The 
defendant's  counsel  objected — first,  that  the  elegit  should 
have  stated  the  judgment  in  scire  facias;  secondly,  that, 
without  shewing  that  the  residue  of  the  original  judgment 
had  been  satisfied  or  otherwise  disposed  of,  an  elegit  could 
not  be  sued  out  for   part  only  of  the  sum  recovered; 

VOL.  XV.  G  G  G  M.  W. 
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1846.         thirdly,  that  the  inquisition  should  have  stated  the  metes 
and  bounds  of  the  land  extended. 

At  common  law,  the  demandant  in  a  real  action,  haying 
allowed  a  year  and  a  day  to  elapse  after  the  recovery  of  his 
judgment^  might  have  sued  out  a  scire  facias  to  revive  that 
judgment.  The  plaintiff  in  a  perscmal  action,  if  guilty  of 
the  same  neglect,  could  not  revive  by  scire  facias^  but 
was  driven  to  bring  his  action  on  the  judgment.  That 
was  the  only  remedy  a  plaintiff  in  a  personal  action,  who 
had  allowed  a  year  and  a  day  to  elapse  without  suing  out 
execution,  retained  before  the  passing  of  the  statute  of 
Westminster  2,  13  Edw.  1,  st  1,  c  45.  But  that  statute, 
in  giving  to  such  a  plaintiff  an  additicHial  remedy,  points 
out  the  course  in  which  it  is  to  be  pursued.  It  directs, 
that  in  such  cases  the  sheriff  shall  be  commanded  that  he 
make  known  to  the  party  of  whom  the  complaint  is  made, 
that  he  be  before  the  justices  at  a  certain  day,  to  shew  if 
he  has  anything  to  say  why  the  matter  enrolled  ^ould  not 
be  executed,  and  if  he  do  not  come  on  the  day,  or  come 
and  can  say  nothing  why  execution  ought  not  to  be  made, 
the  sheriff  shall  be  conmianded  to  cause  the  thing  enrolled 
to  be  executed. 

The  date  of  the  original  judgment,  apparent  on  the  face 
of  the  writ,  shews  that  the  plaintiff  could  not  have  been 
entitled  to  execution  before  he  had  obtained  a  judgment  in 
scire  facias.  But  the  writ  omits  to  state  that  any  such 
judgment  has  been  obtained.  It  is,  however,  unnecessary 
for  the  Court  to  express  any  opinion  upon  the  effect  of 
this  omission  in  order  to  dispose  of  this  rule.  As  to  the 
second  objection,  Webber  v.  Hutchms(a\  in  which  a  fieri 
facias  was  set  aside  on  the  ground  of  the  mandatory  part 
of  it  requiring  the  sheriff  to  levy  for  an  amount  less  than 
the  sum  recovered  by  the  judgment,  without  accounting  for 
the  residue,  is  in  point. 

(a)  8  M.  &  W.  319. 
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With  regard  to  the  third  objection,  the  received  doctrine  1846. 
resulting  from  the  cases  on  this  subject  was,  before  the 
1  Vict.  c.  116  came  into  operation,  that  the  sheriff  in 
general  was  bound  to  take  and  return  an  inquisition,  de- 
scribing the  hmds  with  convenient  certainty ;  and  after  it 
was  taken,  to  deliver  to  the  plaintiff  a  moiety  by  metes 
and  bounds,  the  object  of  such  delivery  being  to  define 
with  certainty  the  portion  which  the  plaintiff  was  to  be 
entitled  to  hold  thereafter  as  tenant  by  elegit.  Thus,  in 
Fenny  d.  Masters  v.  Durrani  (a)y  the  Court  of  King's 
Bench  held  a  return  of  the  sheriff,  stating  generally 
that  he  had  delivered  to  the  plaintiff  a  moiety  of  the 
messuage  and  lands  of  which  the  jury  had  found  the  de- 
fendant seised,  to  be  void,  because  it  did  not  shew  of  what 
particular  part  of  the  messuage  and  lands  the  moiety  de- 
livered consisted.  But  where  the  moiety  could  be  suffi- 
ciently designated  without  the  addition  of  metes  and  bounds, 
their  introduction  was  unnecessary.  This  was  decided 
in  Doe  d.  Taylor  v.  The  Earl  of  Abingdon  (i).  In  that 
case  the  sheriff  returned  an  inquisition,  finding  by  name 
all  the  different  farms  and  tenements  of  which  the  de- 
fendant's estate  in  the  county  consisted,  their  value,  the 
number  of  acres,  more  or  less,  the  tenants'  names,  yearly 
value  besides  reprises,  and  the  clear  yearly  amount  of  the 
whole,  and  then  repeating  the  names  of  a  certain  number 
of  them,  their  number  of  acres  more  or  less,  and  the  yearly 
amoimt;  further  finding  that  those  particular  farms  and 
tenements  were  a  true  and  equal  moiety  of  all  the  said 
lands  and  premises  of  the  defendant ;  the  sheriff  then  re- 
turned as  follows: — **  Which  moiety  of  the  said  lands  and 
premises  I,  the  said  sheriff,  on  the  day  of  taking  the  in- 
quisition, have  caused  to  be  delivered  to  the  lessor  of  the 
plaintiff  by  the  price  and  extent  aforesaid."  Yet  the  in- 
quisition and  return  were  supported,  as  the  description  of 

(a)  1  B.  &  Aid.  40.  (J)  2  Doug.  473. 
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1846.  the  moiety^  although  without  metes  and  bounds,  sufficiently 
distinguished  from  the  rest  of  the  lands  and  premises  the 
portion  delivered  to  the  lessor  of  the  plaintiff. 

The  object,  therefore,  of  introducing  metes  and  bounds 
baying  been  to  distinguish  one  moiety  from  the  other  when 
a  moiety  only  of  the  lands  could  be  taken  in  execution,  the 
11th  section  of  the  1  Vict.  c.  110,  by  enabling  the  execu- 
tion-creditor to  obtain,  imder  an  elegit,  possession  of  the 
whole  of  the  execution-debtor's  lands,  has  operated  to 
abolish  the  necessity  of  that  distinction.  Wherefore  the 
introduction  of  metes  and  bounds  has  by  that  act  been 
rendered  unnecessary,  and  consequentiy  the  third  objection 
fails  (a). 

On  the  second  objection  the  rule  must  be  made  absdnte. 

Rule  absolute, 
(a)  See  Doe  d.  lUberU  ▼.  Party^  13  M.  &  W.  366. 
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IN  THE    EXCHEQUER   CHAMBER. 

{Li  Error  from  the  Court  of  Exchequer.) 


WooDROFFE  t;.  Doe  d.  Daniell  and  Others.  June  18. 

1  HE  Court  of  Exchequer  having  given  judgment  for  the  ^.^^  ^***^ 
plaintiffs  below  in  this  case  (a),  the  special  case  was,  pur-  mmmage  tet- 
suant  to  the  leave  reserved  for  that  purpose,  turned  into  a  oMof  A.  and 
special  verdict,  and  a  writ  of  error  was  brought  by  the  ^^jjji^*^ 
defendant  below  upon  that  judgment.  their  bodies, 

died,  leaving 
his  widow  and  three  children.  Tii.  G.  an  only  son  and  L.  and  H.  daughters,  the  widow, 
in  1735,  by  deed  poll,  in  consideration  of  an  annoitj  granted  to  her  by  her  son  G.,  and  of 
nataral  affection,  granted,  surrendered,  and  yielded  up  the  estate  to  G.  in  fee;  and  he  after- 
wards, during  her  life,  suffered  a  recovery.  The  widow  died  in  1767  ;  G.  died  without 
issue  in  1779,  having  devised  the  estate  to  trustees  to  secure  the  payment  of  an  annuity 
to  W.,  the  only  son  of  his  sister  L.  (who  was  then  dead),  and  subject  thereto  to  B.,  the 
eldest  son  of  W.,  for  life,  with  remainder  to  his  second  son.  In  1790,  B.  entered,  on  his 
father's  death,  into  possession  of  the  entirety  of  the  estate,  claiming  under  the  will  of  G., 
and  subsequently  did  various  acts  in  the  character  of  devisee  for  life.  In  1814,  he  suffered 
a  recovery  of  one  moiety,  and  in  1816  conveyed  the  entirety  of  the  estate  to  mortgagees  in 
fee.  In  1818,  M.,  the  descendant  of  the  other  coparcener,  H.,  at  B.'s  request,  suffered 
a  recovery  of  a  moiety,  which  it  was  declared  should  enure  (subject  to  a  term  to  secure  a  sum 
of  money  to  M.)  to  the  use  of  B.'s  mortgagees : — Heldt  on  error,  by  the  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer) :  1.  That  the  deed  poll  of  1735 
operated  as  a  covenant  to  stand  seised,  and  created  a  base  fee,  determinable  by  the  entry  of  the 
iMue  in  tail.  2.  That  this  base  fee  did  not,  on  the  death  of  the  widow,  become  merged  in  the 
reversion  in  fee  in  G.,  as  the  estate  tail  subsisted  as  an  intermediate  estate;  and  that  although 
G.,  being  estopped  by  the  recovery  suffered  by  him,  was  not  remitted  to  the  estate  taU, 
no  right  of  entry  accrued  till  his  death,  and  therefore  the  period  of  twenty  years,  for  the  opera- 
tion of  the  statute  of  limitations  against  the  issue  in  tail,  was  to  be  calculated  from  G.'s  death 
in  1779,  and  not  from  the  death  of  his  mother  in  1767;  and  that  B.'s  entry  in  1790  was  not 
barred  by  lapse  of  time.  3.  That  although  B.  entered  under  the  will,  and  manifested  an  in- 
tention to  take  the  estate  under  it,  for  his  life  only,  that  intention  was  immaterial,  and  he  was 
remitted,  nolens  volens,  as  to  his  moiety,  to  the  original  estate  tail,  which  was  barred  by  the 
recovery  in  1814. 

Held  also  (reversing  the  judgment  of  the  Court  of  Exchequer),  that  the  entry  and  remitter 
of  B.  did  not  operate  to  remit  M.,  his  coparcener,  to  the  other  moiety  of  the  estate. 

(a)  Seethe  report,  10  M.  &  W.  606,  where  the  facts  are  fully  set  out.    See  also 
posty  p.  784. 
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The  case  was  argued  in  this  Court  on  the  18th  of  Junci 
1844  (a),  by 

Humphry y  for  the  plaintiff  in  error. — There  is  no  doubt 
that  the  deed  of  1735  operated  as  a  covenant  on  the  part 
of  Hester  Woodroffe  to  stand  seised  to  the  use  of  her  aon 
George  in  fee,  and  that  it  had  the  effect  of  creating  a  base 
fee  in  him.  And  it  is  conceded  on  the  other  side,  that 
George  Woodroflfe  was  not  himself  remitted  to  his  title 
imder  the  estate  tail  created  by  the  settlement  of  1710> 
the  recovery  suffered  by  him  having  estopped  him  from 
being  so  remitted.  But  the  first  argument  on  the  part  of 
the  plaintiff  in  error  is,  that  neither  was  William  Billings 
burst,  nor  Woodroffe,  so  remitted. 

The  base  fee  of  which  George  Woodroffe  became  seised 
by  the  operation  of  the  deed  of  1735  was  a  devisable  estate, 
Doe  d.  Cooper  v.  Finch  (i),  but  subject  to  be  defeated  by 
the  entry,  or  the  exercise  of  rights  of  action,  by  the  issue 
in  tail.  This  estate  George  Woodroffe  by  his  will  devised 
to  trustees,  with  remainder  to  the  use  of  AiVllliam  Billing- 
hurst,  aflerwards  Woodroffe,  for  life,  with  remainder  to 
his  first  and  other  sons  in  taiL  William  Billingfaurst  being 
therefore  tenant  for  life  of  part  of  the  base  fee,  his  pos- 
session enured  for  the  benefit  of  the  base  fee  generally. 
He  entered  under  and  on  the  faith  of  the  will,  and  such 
his  entry  cannot  be  considered  as  operating  adversely  to 
the  very  will  under  which  be  claimed  and  took  the  estate. 
The  doctrine,  that  one  who  enters  upon  lands  must  neces- 
sarily enter  in  respect  of  every  title  which  he  has,  is  not 
maintainable.  If  a  man  enters  generally,  his  entry  goes  to 
the  whole  fee ;  but  if  he  enters  with  reference  to  a  par- 
ticular estate  only,  the  entry  enures  only  to  that  particuhr 
estate.     It  is  analogous  to  the  case  of  encroachments  made 

(a)  Before  Lord  Denman^  C.  J.,     J.,  and  Creutoelly  J. 
Patteaw,  J.,  WiUiams,  J.«  CoU-         (6}  4  B.  &  Adol.  283. 
ri4pe^  J*,   ColtmoHf    J.,   Mamle^ 
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by  a  lessee.  If  a  tenant  holding  under  a  lease  incloses 
from  an  adjoining  waste,  and  keeps  possession  of  it  to  the 
end  of  his  term,  this  possession  is  referred  to  his  estate  under 
the  lease,  and  he  does  not  acquire  the  fee :  Bryan  d.  Child 
V.  JFimoood{a),  Doe  d.  Challnor  t.  Davies{b).  All  the 
acts  done  by  William  Woodroflfe  are  so  many  acknowledg- 
ments that  he  entered  and  held  only  imder  the  will,  and 
for  the  estate  granted  by  the  will.  In  the  case  of  Ihe  d, 
Barrett  v.  Keen  (c),  which  was  relied  on  as  to  this  point 
for  the  plaintiffs  below,  the  entry  is  expressly  declared  to 
have  been  made  generally,  and  the  judgment  of  the  Court 
proceeded  on  that  ground.  Before,  however,  this  point  is 
arrived  at,  other  questions  occur.  And,  first,  remitter 
applies  only  where  the  issue  has  a  ri^ht  of  entry.  Now 
Gleorge  Woodroffe  had  himself  the  reversion  immediately 
expectant  on  the  determination  of  the  base  fee  created  by 
the  deed  of  1735 ;  and  when  the  base  fee  also  vested  in 
him,  a  merger  took  place.  That  drove  the  issue  in  tail  to 
their  action  of  formedon,  and  took  away  their  right  of  entry, 
and  so  there  could  be  no  remitter.  Again,  a  covenant  to 
stand  seised  operates  entirely  under  the  Statute  of  Uses,  and 
the  question  arises,  whether  remitter  applies  at  all  to  the 
case  of  a  title  depending  on  that  statute.  The  anonymous 
case  from  3  Leon.  93,  cited  in  the  judgment  of  the  Court 
bdow,  is  not,  when  examined,  adverse  to  the  argument  for 
the  plaintiff  in  error  upon  this  point.  There  the  wife  was 
held  to  be  remitted ;  but  she  never  was  in  by  operation  of 
the  Statute  of  Uses.  On  the  death  of  her  husband,  she 
had  a  right  to  elect  to  come  in  under  the  stats.  11  Hen.  7, 
c  20,  and  32  Hen.  8,  c.  28,  s.  6,  which  were  passed  to 
prevent  discontinuance  by  husbands  of  estates  held  by 
them  in  right  of  their  wives,  instead  of  under  the  Statute 
of  Uses.  If  she  had  elected  to  come  in  under  the  Statute 
of  Uses,  it  seems  to  follow  as  a  consequence,  from  the 
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(a)  1  Taunt.  208. 


(ft)  1  Esp.  461.  (c)  7  T.  R.  386. 
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judgment  of  the  Court  in  that  case,  that  she  would  Twi 
have  been  remitted.  But  it  was  suggested,  that  William 
Billinghurst  did  not  come  in  under  the  Statute  of  Uses, 
for  that  wills  do  not  operate  at  all  under  that  statute. 
This  subject  is  fully  discussed  in  the  last  edition  of  Sir 
Edward  Sugden's  work  on  Powers,  vol.  1,  p.  171,  and  the 
result  at  which  the  learned  author  arrives,  is,  that  where  a 
sebin  is  created  and  limited  to  uses  by  a  will,  those  limita- 
tions take  effect  under  the  Statute  of  Uses.  In  Doe  A, 
Cooper  V.  Finch  (a),  Patteson,  J.,  expresses  a  distinct  opinioD, 
that  if  a  party  takes  under  a  will,  he  takes  imder  the 
Statute  of  Uses,  and  then  the  doctrine  of  remitter  does  not 
apply.  In  this  will  there  is  a  complete  devise  of  the  fee, — 
a  complete  legal  seisin,  upon  which  uses  can  operate.  K, 
therefore,  the  Statute  of  Uses  does  apply  to  a  will,  William 
Billinghurst  was  in  by  use,  and  if  so,  the  doctrine  of  re- 
mitter does  not  apply.  That  is  a  long  established  doctrine: 
Duncombe  v.  fVtn£[/ield{b),  Vavasor^s  case  (c). 

If,  however,  it  be  considered,  that  although  G-eorge 
Woodroffe  was  himself  estopped  from  being  remitted,  the 
issue  inheritable  after  him,  not  being  affected  by  such 
estoppel,  were  capable  of  being  remitted ;  the  next  answer 
to  their  claim  is,  that  they  have  not  entered  in  timet 
Remitter  applies  only  where  there  is  an  existing  right  ((/). 
The  Statute  of  Limitations  begins  to  run  £rom  the  time 
when  a  right  of  entry  existed,  whether  then  capable  of 
being  enforced  or  not  The  title  of  the  issue  in  tail  in 
this  case  first  accrued  on  the  death  of  Hester  Woodrofie, 
in  1767 ;  they  could  not  then  enter  upon  the  estate,  but 
the  right  to  determine  the  base  fee  then  accrued,  and 
George  Woodroffe  ought  then  to  have  done  some  act  to 
assert  his  title  to  the  estate  tail.  This  part  of  the  case, 
it  is  submitted,  is  dealt  with  on  an  erroneous  view  in  the 


1 


(a)  4  B.  &  AdoL  d05. 
(h)  Hob.  264. 


(c)  3  Leon.  53. 

(d)  Co.  Litt.  348.  b. 
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judgment  of  the  Court  below.  It  is  assumed  in  that  judg-  1846. 
ment,  that  because  George  WoodrofFe,  by  the  recovery  of 
1735,  had  estopped  himself  from  setting  up  the  estate  tail, 
and  therefore  could  never  aflerwards  make  an  entry  so  as 
to  assert  a  title  inconsistent  with  the  recovery,  therefore  no 
right  of  entry  accrued  to  any  person,  enabling  such  person 
to  defeat  the  base  fee  until  the  death  of  George  in  1779. 
But,  supposing  George  WoodrofFe,  on  the  death  of  Hester 
in  1767,  had  merely  refrained  from  asserting  his  right  of 
entry,  it  is  certain  that  the  time  would  have  begun  to  run 
against  the  succeeding  issue  in  tail  from  that  date :  ToUon 
V.  Kaye  (a),  Cotterell  v.  Dutton  (b).  Can  it  be,  then,  that 
where  a  party  has  by  his  own  act  estopped  himself  from 
taking  advantage  of  a  right  of  entry,  the  consequences 
shall  be  different  as  regards  the  application  of  the  Statute 
of  Limitations  ? 

Assuming,  however,  that  there  might  have  been  a 
remitter  in  this  case,  remitter  is  subject  to  election :  Haw^ 
treys  case  (c),  Anonymousy  Dyer,  351  b ;  and  there  is  ample 
evidence  in  this  case  to  shew  that  William  Woodroffe,  the 
party  upon  whose  entry  the  question  arises,  elected  not  to 
be  remitted.  In  the  case  in  Dyer,  351  b.,  the  marginal  note 
by  Treby^  C.  J.,  is,  "  The  wife  in  this  case  had  election^ 
whether  she  would  be  in  of  her  remitter  or  not ;  because, 
if  she  had  been  remitted,  it  would  not  have  been  beneficial 
to  any  other;  for  the  fine  of  the  husband  bars  the  issue  and 
all  others.  This  reason  was  given  by  Dodderidge,  Trin. 
16  Jac,  in  the  argument  of  Barbara  Woods  v.  Sir  John 
Sherly.^^  It  is  also  expressly  put  by  Patteson,  J.,  in  Doe 
d.  Cooper  v.  Finch,  as  a  case  to  which  the  doctrine  of 
election  is  applicable.  Where  a  man  has  two  rights,  one 
of  them  defeasible  and  the  other  not,  he  has  a  legal  right 
to  disdium  the  one  and  claim  under  the  other.  Before  the 
case  of  Townson  v.  Tickell{d),  it  was  supposed  that  such 

(a)  3  Brod.  &  B.  217.  (c)  Dyer,  191  b. 

{by  4  Taunt.  826.  {d)  3  B.  &  Aid.  81. 
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disclaimer  could  only  be  by  matter  of  record ;  it  was  there 
held  that  it  may  be  by  deed.  In  that  case  Abbott^  C.  J., 
says,  *^  The  law  is  not  so  absurd  as  to  force  a  man  to  take 
an  estate  against  his  will;  prim&  facie,  every  estate, 
whether  given  by  will  or  otherwise,  is  supposed  to  be 
beneficinl  to  the  party  to  whom  it  is  so  given.  Of  that, 
however,  he  is  the  best  judge ;  and  if  it  turn  out  that  the 
party  to  whom  the  gift  is  made  does  not  consider  it  bene- 
ficial, the  law  will  certainly,  by  some  mode  or  other,  allow 
him  to  renounce  or  refuse  the  gift."  Upon  the  same  prin- 
ciple, a  man  cannot  be  remitted  to  a  particular  estate  againet 
his  will.  The  authority  of  Littleton,  sect.  695,  was  cited 
as  to  this  point  in  the  judgment  of  the  Court  below.  It  is 
there  said,  that  '^  where  the  entry  of  a  man  is  congeaUe, 
and  a  lease  is  made  to  him,  albeit  that  he  claims  by  words 
in  pais  that  he  hath  estate  by  force  of  such  lease,  or  saith 
openly  that  he  claimeth  nothing  in  the  land  but  by  force 
of  such  lease,  yet  this  is  a  remitter  to  him,  for  that  such  dis- 
claimer is  nothing  to  the  purpose."  This  cannot  now  be  con- 
sidered as  strictly  law.  Indeed,  when  the  author  says,  as 
he  does  there,  that  disclaimer  may  be  by  record,  that  is  an 
authority  in  favour  of  the  application  of  the  doctrine  of 
election ;  for  there  is  now  no  doubt  that  disclaimer  may  be 
inferred  from  circumstances,  to  the  same  extent  as  it  fo^ 
merly  operated  by  matter  of  record.  Anything  is  now 
sufficient  evidence  of  a  disclaimer,  which  goes  to  rebut  the 
presumption  of  law,  that  the  estate  is  for  the  benefit  of  the 
person  to  whom  it  comes :  Stacey  y.  JElph  (a),  Birmingham 
V.  Kirwan  {by  And  certainly,  if  this  be  a  question  of  in- 
tention, and  if  intention  can  be  evidenced  by  conduct, 
there  was  in  this  case  the  strongest  possible  evidence  that 
W.  Billinghurst  did  not  intend  to  enter  under  the  settle- 
ment, but  under  the  will.  He  took  the  name  and  arms  of 
Woodrofie,  in  pursuance  of  the  direction  of  the  will ;  he 


(a)  1  Mjl.  &  K.  Id5. 


{b)  2  Scho.  &  Lefr.  450. 
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executed  deeds  in  which  he  described  himself  as  tenant  for 
life  only ;  he  petitioned  the  Court  of  Chancery,  and  in  his 
affidavit  described  himself  as  tenant  for  life  only.  These 
are  more  than  mere  matters  in  pais;  the  last,  indeed,  is 
matter  quasi  of  record.  All  these  acts  must  surely  amount 
to  a  disclaimer ;  and  a  court  may  look  to  cases  of  equitable 
election,  to  guide  them  in  cases  of  legal  election. — On  this 
part  of  the  case,  he  cited  Doe  d.  Fisher  v.  Prosser  {a),  Earl 
of  Sussex  V.  Temple  [b\  Culley  v.  Doe  d.  Taylerson  (c). 

Lastly,  a  distinction  is  at  all  events  to  be  taken  between 
what  may  be  termed  the  Billinghurst  and  the  Maitland 
estates.  With  respect  to  the  latter,  it  is  upon  the  other 
side  to  shew  that  the  entry  of  W.  Billinghurst  operated 
to  remit  also  the  co*heiress  in  tail,  Mrs.  Walker;  or  that, 
by  electing  to  take  under  the  will,  he  acquired  the  whole 
estate  against  the  wilL  The  latter  would  be  a  conclusion 
wholly  inconsistent  with  legal  and  equitable  principles. 
And  it  is  to  be  observed,  that  these  several  parties  were 
not  in  by  one  act  of  descent,  being  the  issues  of  several 
coparceners;  Co.  Litt.  164.  a.:  the  entry,  therefore,  of 
W,  Billinghurst,  even  if  he  had  entered  as  issue  in  tail, 
could  not  have  the  effect  of  remitting  the  issue  of  the  other 
coparceners. 


1846. 


Hodgson^  for  the  defendants  in  error. — Upon  this  record 
there  is  nothing  whatever  to  shew  that  W.  Billinghurst, 
when  he  entered  in  1790,  in  the  character  of  devisee  of 
George  Woodroffe,  had  any  knowledge  whatever  of  his  title 
as  tenant  in  tail  under  the  settlement  of  17 10 ;  but  even  if 
that  were  otherwise,  and  there  were  any  grounds  for  saying 
that  he  ought  not  now  to  be  permitted  to  set  up  that  title, 
after  having  entered  and  asserted  his  rights  under  the  will, 
that  is  matter,  not  for  the  consideration  of  a  court  of  law, 
but  for  the  cognizance  of  a  court  of  equity.     If  those  who 


(a)  Ck>wp.  217.        {h)  1  Ld.  Raym.  310.        (e)  11  Ad.  &  £.  1008. 
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now  claim  under  him^  are  bound  in  equity  to  give  effect  to 
the  wiU,  the  Court  of  Chancery  will  decree  accordingly; 
but  this  Court  can  look  only  to  the  l^al  rights  and  relar 
tions  of  the  parties.  It  is  said^  however^  that  the  doctrine 
of  election  is  a  l^al  as  well  as  an  equitable  doctrine.  The 
case  of  Birmingham  v.  Kirwan  (a)  appears  to  be  the  only 
case  where  the  doctrine  has  been  recognised  and  supported 
at  law;  and  there  not  to  the  extent  contended  for  on  behalf 
of  the  plaintiffs  in  error.  But  in  the  case  of  a  remitter,  it 
must  take  place  nolens  volens,  because  it  enures  for  the 
benefit,  not  only  of  the  party  who  enters,  but  also  of 
those  who  claim  by  subsequent  limitations.  It  has  been 
conceded  on  the  other  side,  that  the  estate  tail  created  bj 
the  settlement  of  1710  was  not  barred  or  discontinued  by 
the  recovery  of  1735,  nor  by  any  other  act  done  until  the 
recovery  of  1814.  The  sole  question  then  is,  in  whom  did 
it  subsist?  By  the  operation  of  the  deed  of  1735  there 
were  two  concurrent  titles,  one  to  the  base  fee  created 
thereby,  the  other  to  the  estate  tail.  Until  the  decision 
of  Lord  Holty  in  Machell  v.  Clarke  (b\  an  alienation  by 
tenant  in  tail,  by  an  innocent  conveyance,  was  held  only  to 
create  an  estate  for  the  life  of  the  grantor ;  but  that  doc- 
trine was  then  exploded,  and  such  a  conveyance  was  held 
to  give  a  base  fee  defeasible  by  the  mere  entry  of  the  issue 
in  tail,  there  being  no  breach  of  the  statute  de  Donis,  since 
the  title  of  the  issue  in  tail,  per  formam  doni,  is  paramount 
to  the  title  under  the  conveyance  of  the  tenant  in  tml.  By 
tlie  deed-poll  of  1735,  therefore,  an  estate  in  fee  simple, 
determinable  on  the  failure  and  defeasible  by  the  entry  of 
the  issue  in  tail,  vested  in  George  Woodroffe.  Now  the 
recovery  suffered  by  him  in  1735  could  only  operate  upon 
the  estate  tail  by  way  of  estoppel ;  but  there  are  abundant 
authorities  to  shew  that  issue  in  tail  are  not  affected  by  the 
estoppel:    see  Shep.  Touchst  pp.  3,  14,  35,  53,  08,  84. 


(«)  2  Seho.  &  Lefr.  45IK 


(b)  Ld.  Raym.  310. 
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Gteorge  Woodroffe  was  no  doubt  himself  estopped  from 
setting  aside  the  conveyance  under  which  he  entered  and 
acquired  the  base  fee.  Hester  Woodroffe  did  no  act  to 
affect  it.  Upon  her  death,  in  1767,  the  estate  tail  de- 
scended upon  George  Woodroffe.  If  he  had  been  there- 
upon remitted,  his  settlements  made  in  1735  would  have 
been  avoided,  inasmuch  as  they  could  not  take  effect  out  of 
the  estate  tail,  and  the  base  fee  would  on  that  supposition 
be  destroyed,  and  the  recovery  be  void.  The  principle  of  law, 
however,  applied,  that  where  a  person  takes  an  inconsistent 
estate  with  his  own  consent,  he  shall  not  be  remitted  to  his 
original  estate ;  George  Woodroffe,  therefore,  was  not  re- 
mitted, but  upon  his  death  the  estoppel  under  the  deed  of 
1735  was  at  an  end,  and  the  estoppel  under  the  recovery 
did  not  bind  the  issue  in  tail.  On  his  death  the  estate  tail 
descended,  as  to  one  moiety,  upon  his  nephew,  the  Bev. 
W.  Billinghurst,  and  from  him  on  W.  Billinghurst,  after- 
wards Woodroffe ;  and  the  other  moiety  vested  ultimately 
in  Mrs.  Maitland.  The  entry  of  W.  Billinghurst  the 
younger  in  1790  operated  ipso  facto  to  destroy  the  base 
fee,  and  to  remit  him,  as  to  one  moiety,  to  his  original 
estate  tail,  with  all  its  consequences.  And  his  right  of  entry 
was  not  then  barred,  for,  inasmuch  as  George  Woodroffe 
had  no  such  right  of  entry  as  would  enable  him  to  defeat 
the  base  fee,  no  available  right  of  entry  accrued  to  any 
person  until  his  death  in  1779.  The  entry  of  the  issue  in 
tail  was  then  cangeabUy  and  when  it  took  place  in  1790,  it 
operated  to  remit  the  party  entering,  according  to  the  doc- 
trine laid  down  by  Littleton,  s.  695.  The  intention  of  the 
party  entering  cannot  prevent  or  affect  the  operation  of  the 
entry:  Com.  Dig.,  Bemitter,  (B.  3).  There  may  possibly 
be  cases  where  the  party  might  by  an  express  disclaimer  avoid 
being  remitted,  but  if  he  enters,  and  suffers  the  estate  to 
vest,  he  is  remitted  nolens  volens.  Here,  the  instant  the 
entry  took  place,  the  estate  tail  was  restored ;  and  it  will 
be    contended   that  it  was  restored  equally  as  to  both 
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moieties,  by  the  entry  of  one  of  the  co-heirs  in  tail 
An  estate  by  descent  cannot  be  disclaimed  by  ex  post 
facto  acts,  like  an  estate  taken  under  a  deed  or.  a  will, 
because  an  heir  at  law  takes  not  only  for  himself,  but 
for  those  who  are  entitled  after  him  by  force  of  the  en- 
taiL  The  first  principle  of  election  is,  that  the  party 
who  is  put  to  his  election  shall  know  between  what  things 
he  is  to  elect :  but  here  there  is  nothing  whatever  to  shew 
that  W.  Woodrofie  was  cognisant  of  his  rights  as  heir  in 
tail.  But  it  has  been  argued,  that  inasmuch  as  Grecnge 
Woodrofie  had  the  reversion  in  fee  immediately  expectant 
on  the  determination  of  the  estate  tail  in  his  motJier,  the 
base  fee  merged  absolutely  on  her  death  in  that  reversion. 
But  that  was  not  so,  because  there  was  no  assurance  made 
which  could  bar  the  issue  ;  the  base  fee  could  only  merg^ 
if  at  all,  subject  to  the  right  of  the  issue  in  tail  to  enter  and 
avoid  it :  therefore,  the  estate  tail  being  still  in  existence  at 
the  time  of  the  recovery  suffered  by  W.  Woodrofie  in  ISH 
he  acquired  by  the  operation  of  that  recovery  a  good  title 
in  fee  simple  to  one  moiety  of  the  estate.  With  respect  to 
the  argument  which  has  been  advanced,  that  the  doctrine  of 
remitter  does  not  apply  where  the  party  enters  under  the 
Statute  of  Uses,  the  authorities  cited  in  the  judgment  of  the 
Court  below  shew  that  it  cannot  be  supported.  But 
further,  in  order  that  the  Statute  of  Uses  may  apply,  there 
must  be  a  seisin  for  some  period,  however  short,  in  a  fec^ee 
or  releasee  to  uses.  In  the  case  of  a  will,  the  seisin  is  ex- 
ecuted with  reference,  not  to  the  Statute  of  Uses,  but  to  the 
Statute  of  Wills.  In  truth,  the  will  of  Greorge  Woodroffe 
was  inoperative  altogether,  and  the  estate  tail  subsisted, 
neither  barred  nor  discontinued,  until  the  recoveries  of  1814 
and  1818. 

With  respect  to  the  other  moiety  of  the  estate,  the  entry 
of  W.  Woodrofie  in  1790,  must  be  taken  to  be  an  entry 
as  well  on  behalf  of  Mrs.  Walker,  his  co-heireas,  as  of 
himself.    Before  the  3  &  4  Will  4,  c  27,  the  entry  of  one 
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parcener  vested  the  estate  of  all.  The  fact  of  his  having 
been  in  possession  adverse  to  her  for  twenty  years  is 
immaterial;  he  was  not  bound  to  set  up  the  Statdte  of 
Limitations  against  her.  When  the  recovery  of  1818  was 
suffered,  the  title  to  the  whole  estate  was  in  W.  Woodroffe 
and  Mrs  Maitland ;  W.  Woodroffe  had  power  to  convey  an 
estate  of  freehold  to  a  tenant,  and  Mrs.  Maitland  being 
vouched,  came  in  and  completed  the  title. 


Ifr46. 


Humphry^  in  reply. — It  cannot  certainly  be  contended 
that  the  deed  poll  of  1735  itself  created  a  discontinuance; 
but  when,  upon  the  death  of  Hester  Woodroffe  in  1767, 
the  base  fee  came  into  contact  with  the  immediate  reversion, 
a  merger  occurred,  the  right  of  entry  was  turned  into  a 
right  of  action,  and  a  discontinuance  took  place.  The  effect 
of  the  argument  on  the  other  side  is,  that  a  right  of  entry, 
the  exercise  of  which  is  for  a  time  prevented  by  an  estoppel, 
is  the  same  thing  as  no  right  of  entry  at  all.  If  a  right  of 
entry  existed  at  all,  the  Statute  of  Limitations  began  to  run 
upon  it  from  the  death  of  Hester,  and  so  the  actual  entry 
was  out  of  time.  The  position,  in  Com.  Dig.  Remitter, 
(B.,  3),  as  to  remitter  being  nolens  volens,  and  not  capable 
of  waiver,  is  that  it  is  so  "  for  the  benefit  of  him  in  remainder, 
otherwise  not ;  "  2  Roll.  422,  pi.  40.  Now  in  this  case  the 
effect  of  the  remitter  was  to  prejudice  the  remainder-man, 
and  not  to  benefit  him.  With  respect  to  the  point  as  to 
the  Statute  of  Uses,  the  authorities  shewing  that  a  party 
who  takes  under  the  Statute  of  Uses  is  not  remitted,  are 
collected  in  Com.  Dig.  Remitter,  (C.  6).  Again,  according 
to  the  law  as  stated  by  Patteson^  J.,  in  Doe  d.  Cooper  v. 
Finchy  the  issue  in  tail  had  a  right  of  election  whether  he 
would  be  in  of  his  remitter  or  not ;  and  as  W.  Woodroffe 
entered  under  the  will,  he  is  bound  by  it. 


In  Michaelmas  Vacation,  1845,  the  Court  intimated  that 
they  wished  to  hear  a  further  argument  upon  the  })oint. 
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whether,  assuming  that  "W.  Woodroffe  was  remitted, 
as  tenant  in  tail,  to  one  moiety  of  the  estate,  the  lessors  of 
the  plaintiff  are  shewn  on  this  special  verdict  to  be  entitled 
to  the  other  moiety. 

The  case  was  accordingly  further  argued,  in  last  Hilary 
Vacation,  (February  6)  {a),  by 

Humphry y  for  the  plaintiff  in  error. — The  question  which 
the  Court  desires  to  have  further  argued  is  in  effect  this — 
whether  W.  Billinghurst,  afterwards  Woodroffe,  the  tenant 
for  life  under  the  will  of  G.  Woodroffe,  acquired  a  fee 
simple  in  the  other  moiety  of  this  estate.  That  involves 
two  points :  first,  whether  the  remitter  of  W.  Woodroffe 
to  his  own  moiety  worked  a  remitter  to  his  co-heir  of  the 
other  moiety;  and  secondly,  if  that  was  not  so,  whether 
the  possession  of  W.  Woodroffe,  being  adverse  to  his 
co-heiress  in  tail,  Mrs.  Walker,  operated  so  as  to  revest 
in  him  and  his  heirs  the  whole  of  the  estate  tail  for  his 
own  benefit,  or  whether  it  did  not  confirm  the  title  under 
which  he  continued  in  possession,  namely,  the  base  fee, 
and,  as  a  portion  of  that  base  fee,  the  estate  for  life  and 
remainder  over  expectant  thereon,  given  by  the  will  of 
G.  Woodroffe. 

Numerous  acts  on  the  part  of  W.  Woodroffe  appear  on 
the  special  verdict,  which  amount  to  an  estoppel  to  his 
dwning  under  any  other  title  than  that  of  the  will. 
Between  1779,  when  by  the  separation  of  the  two  moie- 
ties the  title  became  adverse,  and  1790,  when  the  entiy 
took  place  which  worked  the  remitter,  there  were  descents 
of  both  moieties.  The  descents  which  thus  oceorred  so 
severed  the  heirship,  that  the  co-heirs  could  not  have 
joined  in  a  real  action:  Co.  Litt  164. a.  It  follows,  that 
the  remitter  of  one  did  not  operate  to  remit  the  other. 

(•)  BefbT«  L<»d  Zkmmm^y  C.  J.,  Pmit€9om^  J^  Coleri^  J.,  CbA- 
J.,  MmmU,  J^  and  JHr,  J. 
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Remitter  is  a  doctrine  of  necessity,  and  takes  place  only 
when  the  party  has  no  other  remedy.  Littleton,  giving 
the  reason  for  a  remitter,  says  (s.  661) — "  A  principal 
cause  why  such  heir  in  the  cases  aforesaid,  and  other  like 
cases,  shall  be  said  in  his  remitter,  is,  for  that  there  is  not 
any  person  against  whom  he  may  sue  his  writ  of  formedon. 
For  against  himself  he  cannot  sue,  and  he  cannot  sue 
against  any  other,  for  none  other  is  tenant  of  the  free- 
hold ;  and  for  this  cause  the  law  doth  adjudge  him  in  his 
remitter,  scilicet,  in  such  plight  as  if  he  had  lawfully  reco- 
vered the  same  land  against  another."  Here  one  co-heir 
had  a  remedy  against  the  other.  It  is  not  like  the  case  of  an 
entry  on  a  disseisor,  or  on  a  vacant  possession.  By  the  will 
of  Gteorge  Woodroffe,  the  base  fee  (which  is  an  estate  sub- 
ject to  all  rights  of  disposition)  was  disposed  of  to  one  for 
life,  and  then  over ;  the  tenant  for  life  entered  under  the 
will,  that  is,  under  the  base  fee — a  rightful  but  defeasible 
title.  There  was  no  necessity,  in  such  a  case,  for  the 
operation  of  the  doctrine  of  remitter  as  to  the  moiety  of 
his  co-heiress  in  tail,  for  that  co-heiress  had  the  same 
rights  and  remedies  as  other  persons.  She  might  have 
asserted  the  right  by  a  simple  entry,  without  more. 
Further,  the  circumstances  under  which  the  entry  of  Wil- 
liam Billinghurst,  afterwards  Woodroffe,  took  place  in 
1790,  were  not  such  as  that  his  entry  and  possession  work- 
ed a  remitter  as  to  the  other  moiety  of  the  estate.  There 
may  be  a  special  entry  for  a  particular  purpose,  and  claim- 
ing a  particular  right,  which  will  not  have  the  effect  of 
revesting  the  title  of  the  co-heir.  In  Vin.  Abr.,  Entry, 
pL  1,  it  is  said,  **  If  lands  descend  to  two  parceners,  and  a 
stranger  abates,  and  aft;er  one  co-parcener  enters  into  the 
whole  to  her  own  use,  this  shall  not  settle  any  possession 
in  the  other,  but  all  the  estate  shall  be  in  herself  by  the 
special  entry."  And  in  Co.  Litt  243.  b.,  "  Here  it  ap- 
peareth,  that  when  the  one  coparcener  doth  specially 
enter,  claiming  the  whole  land,  and  taking  the  whole  pro- 
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abatement,  and  yet  her  dying  seised  shall  not  take  away 
the  entry  of  her  sister;  whereas,  when  one  coparcener 
enters  generally,  and  taketh  the  profits,  this  shall  be  ac* 
counted  in  law  the  entry  of  them  both,  and  no  diyesting 
of  the  moiety  of  her  sister.*^  This  distinction  is  recognised 
by  Doe  d.  Barrett  v.  Keen  (a),  and  Doe  d.  GiU  ▼.  Pear- 
son  (b).  Now,  in  the  present  case,  the  entry  of  W.  Wood- 
rofie,  as  all  the  acts  done  by  him  plainly  shew,  was  an 
entry  for  the  special  purpose  of  claiming  the  entirety  of  tlie 
estate,  under  the  devise  of  it  in  the  will  of  Greoige  Wood- 
roffe,  and  therefore  it  did  not  operate  to  re-vest  the  title  of 
the  co-heiress  of  the  moiety. 

Secondly,  assuming  that  there  was  no  remitter  as  to  the 
moiety  of  Mrs.  Walker,  then,  if  W.  Woodrofie  acquired 
a  title  to  the  other  moiety  by  adverse  possession,  he  and 
those  claiming  through  him  are  estopped  to  say  that  he  did 
not  acquire  it  in  respect  of  the  estate  given  by  the  wilL 
There  may  be  an  estoppel  by  recital:  Nash  v.  2\imer{c)y 
and  other  authorities  cited  in  the  note  to  Smith's  Leading 
Cases,  vol.  2,  p.  456.  That  doctrine  was  admitted  in  Bight 
d.  Jeffreys  v.  BucknaU{d)y  although,  under  the  circum- 
stances of  that  case,  it  was  held  that  an  estoppel  was  not 
in  fact  worked.  Had  W.  Woodroffe  entered  upon  the 
other  moiety  of  the  estate,  not  by  wrong,  not  in  the  char- 
acter of  a  disseisor,  but  in  respect  of  the  estate  for  life 
which  had  by  the  will  of  George  been  carved  out  of  the 
pre-existing  base  fee,  which  continued  until  the  base  fee 
was  destroyed  by  the  recovery,  and  was  liable  to  be  con- 
firmed by  any  operation  of  the  Statute  of  Limitations, 
the  bar  of  the  issue  in  tail  by  lapse  of  time  would  prevent 
the  base  fee  from  being  defeated.  When  the  law  has  by 
lapse  of  time  rendered  the  base  fee  indefeasible,  the  party 

(a)  7  T.  R.  386.  (rf)  2  B.  &  Adol.  27a    See, 

(ft)  6  East,  173.  on  this  point,  Car^ewter  r.  BuHr 

(c)  1  Esp.  217.  for,  8  M.  &  W.  209. 


TRINITY   VACATION,  9  VICT.  783 

claiming  a  tenancy  for  life  carved  out  of  it  cannot  be  al-        1846. 
lowed  to  say  that  it  is  defeated.     The  effect,  therefore,  of   Woodrofvb 
the  continuance  in  posaefision  of  W.  Woodroffe  to  the  end         ^^^ 
of  twenty  years  from  the  period  when  the  adverse  posses-  <*• 

sion  commenced  in  1779  was,  not  to  defeat  the  base  fee,  or 
alter  the  nature  of  the  estate,  which,  though  a  defeasible, 
was  not  a  wrongftil  estate,  but,  on  the  contrary,  to  bar  the 
claim  of  the  issue  in  tail,'  and  so  to*  render  the  base  fee  in- 
defeasible, and  to  confirm  the  estates  of  all  the  parties  en- 
titled under  the  succesave  limitations  to  which  the  base  fee 
was  subjected  by  the  will.  In  Co.  Litt.  267.  b.,  it  is  sud : 
**  By  this  it  appeareth,  that  as  a  release  made  of  a  right 
to  him  in  reversion  or  remainder,  shall  aid  and  benefit  him 
diat  hath  the  particulalr  estate  for  years,  life,  or  estate  tail, 
so  a  release  of  a  right  made  to  a  particular  tenant  for  life, 
or  in  tail,  shall  aid  and  benefit  him  or  them  in  the  re- 
mainder." And  if  so,  this  indefeasible  base  fee  could  not 
be  affected  by  the  recovery.  When  tenant  in  tail  is  barred 
of  his  real  action,  he  cannot  gain  the  fee  by  the  feigned 
action  of  a  recovery.  See  the  opinion  in  Feame's  Posthu- 
mous Works,  pp.  442 — 444. 

HodgsoHy  contrd. — The  entry  of  one  coparcener,  unex- 
plained, enures  to  the  benefit  of  the  others.  With  respect 
to  the  distinction  taken  between  general  and  special  entry, 
it  is  not  found  by  the  special  verdict  that  the  entry  of  W. 
Woodroffe  was  into  one  moiety  only,  and  that  cannot  be  in- 
ferred. The  argument  on  the  other  side  is,  that  he  actually 
ousted  Mrs.  Maitland  from  the  other  moiety,  and  held  the 
entirety  of  the  estate  in  fee.  But  this  argument  cannot  be 
maintained.  The  chum  of  W.  Woodroffe  was  not  adverse 
to  her;  she  had  a  right  to  an  estate  tail,  and  by  coming  in 
and  being  vouched,  she  confirmed  the  estate  of  which  he 
was  in  possession.  However  imperfect  the  right  of  W. 
Woodroffe  was,  it  was  competent  to  her  to  confirm  it,  and 
by  so  doing  to  avoid  the  base  fee.     Then  the  descents  cast 
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between  1779  and  1790  are  relied  on  as  affecting  the  title ; 
but  they  only  created  a  greater  variety  of  persons  entitled ; 
they  did  not  toll  the  entry.  The  estate  tidl  was  never 
barred  from  the  period  of  its  creation  in  1710.  The 
recovery  of  1735>  being  suffered  by  one  who  was  then  a 
mere  stranger  to  the  estate,  could  only  operate  by  estoppel 
against  him  and  in  favour  of  some  person  who  took  ad- 
versely to  the  tenant  in  tiuL  If  the  limitations  of  the 
marriage  settlement  of  George  Woodroffe  had  taken  effect, 
there  might  have  been  persons  in  whose  favour  the  estoppel 
might  operate ;  but  they  fiiiled ;  the  estate  tail,  therefore, 
never  was  without  an  owner  in  possession,  from  1710  down 
to  the  recoveries  in  1814  and  1818.  Notwithstanding  the 
recovery  of  1735,  George  Woodrofie  continued  tenant  in 
tail,  and  died  in  that  character;  and  in  1790,  W.  Billing- 
hurst  entered  as  tenant  in  tml,  and  being  a  coparcener,  his 
entry  enured  to  the  benefit  of  the  other  coparcener.  But 
even  if  he  had  acquired  a  fee  adversely  to  Mrs.  Maitland,  he 
was  fully  at  liberty  to  abandon  that  title  in  1818,  and  to 
vouch  her  in  the  recovery. 


Humphry  was  heard  in  reply. 


Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — It  appears,  by  the  special  verdict  in  this 
case,  that  George  Woodroffe,  being  seised  of  certain  hmds 
in  fee  simple,  by  a  deed  dated  January  6th,  1710,  settled 
the  same  to  various  uses  long  since  expired,  and  subject 
thereto  to  the  use  of  Robert  Woodroffe  (his  brother)  and 
Hester  his  wife,  and  the  heirs  of  their  bodies  issuing,  and 
for  default  of  such  issue,  to  Robert  Woodroffe  in  fee.  Robert 
Woodroffe  died  in  the  lifetime  of  George  Woodroffe,  the 
settlor,  leaving  by  his  wife  Hester  one  son,  George  Wood- 
roffe, and  two  daughters,  Lettice  Woodrofie,  aflerwanb 
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BillinghuTst^  and  Hester  Woodroffe,  afterwards  Caverley. 
George  WoodrofFe,  the  settlor,  died  in  1 7 13.  Hester  Wood- 
roffe died  in  1767,  and  on  her  death  the  estate  tail  would 
have  descended  in  regular  course  to  her  son  George,  and 
on  his  death  in  1779  without  issue,  the  estate  tail  would 
have  descended  in  moieties,  viz.  one  moiety  would  have 
descended  to  William  Billinghurst,  the  only  son  of  Let- 
tice  Billinghurst,  and  on  his  death  in  1790  to  his  eldest 
son  William,  who  assumed  the  name  of  Woodroffe ;  and  on 
the  death  of  this  William  Woodroffe  in  1824  without 
issue,  to  his  brother  George,  who  also  assumed  the  name 
of  Woodroffe,  and  is  the  plaintiff  in  error.  The  other 
moiety  would  in  like  manner  have  descended,  on  the  death 
of  George  Woodroffe,  the  nephew  of  the  settlor,  to  Hester 
Caverley,  and  on  her  death  in  1784  to  her  only  daughter 
Ann  Walker,  and  on  her  death  in  1797  to  her  only  daugh- 
ter Jane,  who  married  first  Dalhousie  Watherstone,  and 
afterwards  William  Mordant  Maitland. 

It  will  be  convenient  in  this  place  to  advert  to  some  of 
the  deeds  which  have  been  executed  by  the  parties  succes- 
sively in  possession  of  the  estate.  In  September,  1735,  Hes- 
ter Woodroffe,  being  then  tenant  in  tail  in  possession,  exe- 
cuted a  deed  poll,  which  operated  as  a  covenant  to  stand 
seised,  the  effect  of  which  was  to  pass  a  base  fee  to  Geoi^ 
Woodroffe  her  son,  who  afterwards,  in  the  same  year,  and 
in  the  life  of  Hester,  suffered  a  recovery  to  the  use  of  him- 
self in  fee.  George  Woodroffe  dying  in  1779,  by  his  last 
will  devised  the  lands  in  dispute  to  trustees  and  their  heirs, 
in  trust  to  pay  an  annuity  of  £200  a-year  to  his  nephew 
William  Billinghurst,  and  subject  thereto  to  his  great- 
nephew  William  Billinghurst  (afterwards  Woodroffe)  for 
life,  with  remainder  to  the  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  first  and  other  sons  of 
William  Billinghurst  (afterwards  Woodroffe)  in  tail  male ; 
and  in  default  of  such  issue,  to  the  use  of  George  Wood- 
roffe (the  plaintiff  in  error)  for  life,  with  other  limitations 
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not  material  to  be  stated.  The  devisees  in  trust  of  Greorge 
Woodrofie  the  testator  entered  into  possession,  and  so  con- 
tinued till  the  death  of  William  Billinghurst  the  nephew  of 
the  devisor,  and  until  about  October,  1790,  when  they 
gave  possession  to  the  great-nephew,  William  BillinghurBt, 
(afterwards  WoodroflFe),  who  was  then  of  age.  The  said 
William  Woodroffe,  or  parties  claiming  under  him,  con- 
tinued in  possession  of  the  rents  and  profits  of  the  entirety 
of  the  premises  in  question,  and  of  other  estates  devised  by 
the  will  of  George  Woodroffe  the  devisor,  from  the  time 
when  he  came  of  age,  in  October  1790,  up  to  the  time  of 
his  death  in  1824. 

It  was  agreed  bj  the  counsel  on  both  sides,  that  the 
effect  of  the  deed  poll  of  Hester  Woodroffe  of  1735  was  to 
pass  a  base  fee  to  her  son  George  Woodroffe,  the  devisor, 
but  it  was  contended  bj  Mr.  Humpkryy  for  the  plaintiff 
in  error,  that,  as  George  Woodroffe  the  devisor  was  heir  at 
law  of  Robert  Woodroffe,  and  as  such  entitled,  under  the 
settlement  of  January,  1710,  to  the  reversion  in  fee  ex- 
pectant on  the  determination  of  the  estates  tail  created  by 
that  deed,  the  base  fee  merged  in  the  reversion  in  fee. 
No  authority  was  cited  in  support  of  this  position,  but  it 
was  rested  on  a  supposed  analogy  to  the  case  where  a 
tenant  in  tail,  witli  an  immediate  reverdon  in  fee,  levies  a 
fine,  the  operation  of  which  is  commonly  said  to  be  to 
merge  the  estate  tail,  and  bring  the  reversion  into  imme- 
diate possession  (a).  But  it  seems  to  us  that  the  cases  are 
not  parallel ;  for,  in  the  case  of  a  fine,  the  estate  tail  is  barred 
by  force  of  the  statute  of  fines ;  but  in  this  case  it  is  pre- 
served by  the  statute  de  donis,  and  still  subsists  in  point  of 
right,  antecedent  to  the  reversion  in  fee ;  and  as  long  as 
that  intermediate  estate  subsists,  the  doctrine  of  merger 
cannot  apply.  But  it  was  further  contended,  that,  if  the 
base  fee  were  not  merged  in  the  reversion,  still  the  base  fee 


(a)  Cruise  on  Fines,  p.  274 ;  S^monds  v.  Cudmore^  4  Mod.  L 
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would  be  sufficient  to  support  the  devises  of  the  will  of 
George  Woodroffe  the  devisor,  as  long  as  it  continued  to 
exist,  and  it  was  argued  that  the  base  fee  still  continued 
to  exist.  It  was  agreed  on  both  sides,  and  tlie  law,  we 
think,  is  dear,  that  there  was  no  remitter  to  George  Wood- 
roffe the  devisor,  the  recovery  suffered  by  him  having 
effectually  estopped  him,  and  prevented  him  from  being 
remitted  to  his  title  under  the  estate  tail;  but  it  was  con- 
tended, by  the  plaintiff  in  error,  that  there  was  no  remitter 
to  William  Woodr6ffe,  the  great-ncpheV  of  the  devisor,  on 
several  grounds :  first,  on  the  ground  that  William  Wood- 
roffe took  an  estate  by  virtue  of  the  Statute  of  Uses,  and 
consequently  could  have  no  other  estate  in  the  land  than 
what  he  had  in  the  use,  agreeably  to  the  rule  established  in 
Amy  TownsemTs  ccLse  (a);  and  a  dictum  of  Mr.  Justice  Pat- 
tesouy  in  Doe  v.  Cooper  {b\  to  the  same  effect^  was  cited. 
But  those  cases  differ  from  the  present,  as-  the  estates  tail 
in  those  cases  had  been  discontinued,  and  the  issue  in  tail 
had  consequently  no  right  of  entiy.  In  the  pre^nt  case, 
the  estate  tail  had  not  been  discontinued,  and  it  was  upon 
this  difference  that  the  judgment  of  the  Court  below  pro- 
ceeded, in  conformity  with  an  anonymous  case  in  3  Leonard, 
93,  which  was  decided  upon  the  same  difference,  and  in 
conformity  also  with  Coke's  Commentary  on  Litt,  s.  693, 
where  the  same  difference  id  tokeiL  The  coulisel  for  the 
plaintiff  in  error  cited  Vavasor's  case{c)y  as  being  inconsist- 
ent with  the  decision  of  the  Court  below  on  this  point.  In 
that  case,  Nidiolas  Ellis,  being  sdsed  of  the  manor  of 
WoodhaU,  leased  it  to  William  Vavasor  add  Elizabeth  his 
wife,  for  the  life  of  the  wife,  with  remainder  to  the  right 
heirs  of  the  husband.  The  husband  made  a  feoffment  in 
fee  to  the  use  of  himself  and  his  wife  for  their  lives,  re- 
mainder to  the  right  heirs  of  the  husband.  The  husband 
died,  the  wife  held  the  land,  and  did  waste  in  a  park,  parcel 
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(b)  4  B.  &  Adol.  305. 
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of  the  manor.  '^  It  was  moved  to  the  Court  if  the  writ  of 
waste  should  suppose  that  the  wife  held  ex  dimiaaone  Ni- 
cole Ellis,  or  ex  dimissione  of  her  husband.  It  was  the 
opinion  of  the  Court,  that  upon  this  matter  the  writ  should 
be  general,  viz.  that  she  held  ex  hereditate  J.  &,  &c.,  with- 
out sajing  more,  dther  ex  dimissione  hujus,  vel  illios;  for 
she  b  not  in  by  the  lessor,  nor  by  the  feoffees,  but  by  the 
Statute  of  Uses,  and  therefore  the  writ  shall  be  ex  heredi- 
tate. It  was  also  the  opinion  of  the  justices,  that  the  wife 
here  is  not  remitted,  but  that  die  should  be  in  aoocMrding  to 
the  terms  of  the  feoffinent." 

This  case  cannot  be  considered  as  a  dedsion  on  the  point 
of  remitter,  being  but  an  incidental  discussion  upon  a  mo- 
tion made  to  ascertain  the  opinion  of  the  Court  on  the 
proper  form  of  making  out  the  writ.  If,  however,  the  case 
is  to  be  looked  upon  as  a  decimon  on  the  point,  it  is  at  van- 
ance  with  Hawtretfi  cau{d)y  and  must  be  conadered  as 
overruled  by  the  subsequent  case  in  3  Leon.  93,  and  the 
case  of  Duncombe  v.  WingJUUKJi).  But,  secondly,  it  was 
contended,  that  there  was  no  remitter  in  this  case,  because 
remitter  was  said  to  be  subject  to  election,  and  in  this  case 
it  was  said  that  William  Woodroffe  had  entered  r>l<uniing 
under  the  devises  contidned  in  the  will  of  (George  Wood- 
roffe the  testator,  and  must  be  considered  as  having  elected 
to  take  under  the  will,  and  to  have  waived  his  claim  to  the 
estate  tail.  No  authority  was  cited  to  shew  that  a  party 
can  waive  an  estate  to  which  he  would  be  remitted,  where 
the  remitter  would  enure  to  the  benefit  of  others  as  well  as 
himself.  Littleton's  authority,  s.  695,  is  express,  that  a 
disclaimer  in  pais  is  of  no  avail,  and  the  reasons  assigned  by 
Dodderidge,  as  stated  in  the  note  in  Dyer,  351,  explain 
satisfactorily  the  grounds  of  this  rule  of  law.  In  that  case, 
land  in  socage  tenure  was  given  to  a  man  and  his  wife  in 
tail,  with  remiunder  to  the  heirs  of  the  husband  in  fee; 


(a)  Dyer,  191  b. 


(b)  Hob.  264. 
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they  have  issue ;  the  husband  levied  a  fine,  with  procla* 
mations,  to  his  own  use,  and  then  hj  will  devised  the  land 
to  his  wife  for  life,  and  the  reinainder  to  a  stranger  in  fee, 
with  a  condition  to  pay  a  rent  out  of  the  land  annually, 
with  a  clause  of  distress.  He  died,  the  wife  entered,  claim- 
ing an  estate  for  life,  paid  the  rent  according  to  the  will, 
and  then  died.  The  question  arose,  whether  the  issue  in 
tail  or  the  remainderman  was  entitled  to  the  land.  The 
Court  held  that  the  tenant  in  tail  was  barred,  for  that  his 
mother  had  waived  the  estate  tail ;  and  even  if  she  had 
not,  the  conveyance  of  the  estate  tidl  must  necessarily  be 
made  as  heir  of  the  body  of  his  father  as  well  as  his 
mother,  so  that  the  fine  with  proclamations  levied  by  the 
father  barred  the  entaiL  In  the  margin  of  the  case  is  this 
note : — The  wife  in  this  case  had  an  election,  whether  she 
would  be  in  of  her  remitter  or  not ;  because,  if  she  had  been 
remitted,  this  would  not  be  beneficial  to  any  other;  be- 
cause the  fine  of  the  baron  barred  the  issue  and  all  others. 
This  reason  was  given  by  Dodderidge. — We  agree,  there- 
fore, with  the  Court  below  in  thinking  that  the  disclaimer 
was  unav^ng  to  prevent  the  remitter.  But  it  was  further 
objected,  that  there  could  be  no  remitter  in  this  case  to 
William  Woodrofie,  on  the  ground  that  his  entry  was 
barred  by  the  Statute  of  Limitations.  The  answer  given  in 
the  Court  below  to  this  objection  appears  to  us  to  be  satis- 
factory, for  we  agree  with  that  Court  that  the  right  of  entry 
in  this  case  must  be  considered  as  having  first  accrued  on 
the  death  of  George  Woodrofie,  the  testator,  in  1779 ;  for 
up  to  that  time  there  never  was  any  available  right  of 
entry  in  any  person,  and  it  could  not  be  the  intention  of 
the  statute  to  take  away  the  right  of  entry,  unless  an  avail- 
able right  of  entry  had  descended  on  some  person  who  had 
neglected  to  take  advantage  of  it,  for  which  PenisUnis 
case  (a)  is  an  authority.     The  entry,  therefore,  made  by 
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(a)  Noy,  46. 
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1846.        William  Woodroffe  in  1790  waa  within  the  time  limited  by 

WooDBOFFB    itatnte.     It  appears  to  us^  therefore,  that  after  William 

Dm  Woodroffe  had  entered  into  possession  under  the  defeasible 

d.  title  derived  under  his  uncle's  will,  having  at  that  time  a 

right  ofientrj  into  one  undivided  mmetj  of  the  land  as  heir 

inf  tail  of  that  moiety,  he  must  be  considered  as  having 

been  remitted  to  his  better  estate  as  to  that  moiety,  and  as 

to  that  moiety  a  good  title  is  deduced  to  the  lessors  of  the 

pliuntiff  below.    But  it  is  next  to  be  considered  what  is  the 

effect  of  the  state  of  circumstances  appearing  on  the  spedal 

verdict  upon  the  other  moiety  of  the  estate,  to  which  Mrs. 

Walker  at  that  time,  namely,  in  1790,  had  a  claim  as  heir 

in  tail. 

It  was  contended,  on  behalf  of  the  defendants  in  error, 
that  William  Woodrofie  and  Ann  Walker  being  porcenerB, 
and  William  Woodroffe  being  remitted  to  his  better  estate, 
Ann  Walker  was  remitted  alaa  No  authority  was  cited 
to  shew,  that  where  a  defeasible  estate  in  lands  is  cast  upon 
a  man  who  has  in  him  an  elder  and  better  title  to  a  moiety, 
the  remitter  of  him  to  his  elder  title,  as  to  the  one  moiety, 
operates  as  a  remitter  to  another  party  entitled  to  the  other 
moiety  as  coparcener  with  him.  If  we  consider  the  matter 
independently  of  authority,  there  appears  no  ground  for 
holding  that  there  is  a  remitter  in  sudi  a  case.  It  is  said 
in  Littleton,  s.  659,  that  a  remitter  takes  plaoe  when  a  man 
has  two  titles  to  lands  and  tenements,  one  a  more  ancient 
title,  and  another  a  more  latter  title;  and  if  he  come  to  the 
land  by  a  latter  title,  the  law  will  adjudge  him  to  be  in  by 
force  of  the  elder  title,  because  the  elder  title  is  the  more 
sure  and  more  worthy  title. — ^In  the  present  case  there  is 
no  such  concurrence  of  titles;  Mrs.  Walker  having  no  de- 
feasible estate  cast  upon  her,  but  rimply  a  title  to  an  estate 
tail  by  descent.  It  is  said,  with  reference  to  estates  discon- 
tinued (a),  that  the  principal  cause  why  the  heir  in  such 

(a)  Littleton,  s.  061. 
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cases  shall  be  said  to  be  in  his  remitter,  is,  for  that  there  is 
not  any  person  against  whom  he  may  sue  his  writ  of  for- 
med on :  for  against  himself  he  cannot  sue,  and  he  cannot 
sue  against  any  other,  for  none  other  is  tenant  of  the  free- 
hold. But  no  such  reason  for  remitter  exists  in  the  present 
case,  since  Mrs.  Walker  might  have  asserted  her  right  to 
the  estate  by  a  simple  entry  without  more,  so  that  the  rea- 
son for  remitter  seems  to  fail  entirely.  It  may  be  urged, 
that,  after  the  entry  of  William  Woodroffe  in  this  case, 
Mrs.  Walker  ought  to  be  considered  as  being  actually  in 
possession  of  her  moiety,  for  which  the  case  of  Smales  v. 
DaU  (a)  may  be  cited.  In  that  case,  William  Watson  was 
seised  of  the  lands  in  question,  and  had  issue  Allen  Watson 
and  Anne  Watson  by  one  wife,  and  William  Watson  by 
another,  and  devised  the  land,  being  holden  in  knight's  ser- 
vice of  the  Queen,  to  his  wife  during  widowhood,  the  re* 
mainder  to  William  the  younger  son,  and  died,  and  his  wife 
entered  into  all  the  lands.  Allen  made  no  actual  entry 
into  the  lands,  but  died  without  issue;  and  the  question 
was,  whether  the  entry  of  the  widow  into  the  lands  did 
work  to  an  actual  entry  to  Allen  the  heir  for  his  third  part, 
whereof  he  was  tenant  in  common  with  the  widow,  the  de- 
vise as  to  that  third  part  being  void«  The  entry  in  that 
case  was  made  by  the  vddow  generally,  but  the  Court  did 
not  confine  itself  to  what  was  strictly  necessary  to  the  de- 
ciMon  of  the  case ;  for  it  was  said  that  ^^  the  entry  of  one 
tenant  in  common  might  be  in  three  manners :  either  in  the 
name  of  herself,  or  her  fellow,  (which  were  most  clear) ;  or 
generally,  (as  this  case  is),  which  shall  be  always  taken 
according  to  right,  as  being  under  construction  of  law,  and 
therefore  ever  construed  lawful ;  or  lastly,  entry  claiming 
all  expressly,  which  yet  cannot  dispossess  her  fellow,  for 
her  possession  is  over  all  lawful,  as  well  before  such  claim 
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as  after;  bo  that  there  is  no  possession  altered  by  such 
ehiiin,  and  then  a  sole  claim  without  more  can  never  change 
the  possession,  and  without  a  change  of  possession  it  re- 
mains as  before ;  and  therefore  a  copartner,  joint  tenant,  or 
tenant  in  common,  can  never  be  disseised  by  his  fellow 
but  by  an  actual  ouster."  llie  Court  held,  on  these  grounds, 
that  the  entry  of  the  widow  operated  as  an  actual  entry  by 
Allen,  so  as  to  exclude  his  brother  of  the  half-blood.  The 
law  is,  however,  laid  down  differently  in  Co.  Lit.  373.  b., 
where  it  is  said,  '^  Here  it  is  to  be  understood,  that  when 
one  coparcener  doth  enter  into  the  whole,  this  doth  not 
divest  the  estate  which  descends  by  the  law  to  the  other, 
unless  she  that  doth  enter  claimeth  the  whole,  and  taketh 
the  profits  of  the  whole,  for  that  shall  divest  the  freehold  in 
law  of  the  other  parcener.''  But  even  supposing  the  posi- 
tions laid  down  in  the  case  of  Smales  v.  Dale  to  be  correct 
to  the  full  extent  to  which  they  are  laid  down,  the  relations 
of  coparceners  to  each  other  have  been  varied  by  the  statute 
3  &  4  Will.  4,  c.  27,  s.  12.  By  that  section  it  is  enacted, 
that,  where  any  one  or  more  of  several  persons  entitled  to 
any  lands  as  coparceners,  &c,  shall  have  been  in  possession 
of  the  entirety,  or  more  than  his  or  their  undivided  share 
or  shares  of  such  land,  for  his  or  their  own  benefit,  or  for 
the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  such  land, 
such  possession  shall  not  be  deemed  to  have  been  the  pos- 
session of  such  last-mentioned  person  or  persons,  or  any 
of  them.  This  statute  has  been  decided,  in  the  case  of 
Culley  V.  Doe  d.  TayUrson  (a),  to  have  a  relation  back, 
so  far  as  relates  to  the  objects  of  the  act,  and  to  have 
the  effect  of  making  their  possessions  separate  from  the 
time  when  they  first  became  coparceners,  joint  tenants,  or 
tenants  in  common.     Since  the  passing  of  that  statute, 


(a)  11  Ad.  &  El.  1016. 
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therefore,  the  possession  of  the  land  by  one  coparcener  can- 
not be  considered  as  the  possession  of  his  coparcener ;  nor, 
consequently,  can  the  entry  of  one  have  the  effect  of  vest- 
ing the  possession  in  the  other.     It  remains  to  be  consi- 
dered, whether  William  Woodroffe,  by  his  entry  and  con- 
tinuance in  possession  until  the  right  of  entry  of  Mrs. 
Walker  and  her  descendants  was  barred,  is  to  be  deemed  to 
have  gained  a  fee  simple  by  wrong  to  his  own  use.    It  may 
be  admitted,  that  if  a  party  enters  on  land  by  disseisin  or 
abatement,  and  holds  it  adversely  to  the  party  entitled  for 
a  sufficient  length  of  time  to  bar  the  right,  he  will  have 
gained  an  indefeasible  estate  in  fee  simple  by  wrong  to  his 
own  use,  or  to  the  use  of  another,  if  the  disseisin  were  made 
to  the  use  of  another,  for  which  see  Littleton,  s.  278,  where 
it  is  said,  "  If  two  or  three,  &c  disseise  another  of  any 
lands  or  tenements  to  their  own  use,  then  the  disseisors  are 
joint  tenants.     But  if  they  disseise  another  to  the  use  of 
one  of  them,  then  they  are  not  joint  tenants ;  but  he  to 
whose  use  the  disseisin  is  made  is  sole  tenant,  and  the 
others  have  nothing  in  the  tenancy,  but  are  called  coad- 
jutors to  the  disseisin."     The  present  case,  however,  is  not 
to  be  likened  to  a  case  of  disseisin,  for  William  Woodroffe, 
when  he  entered  as  devisee  under  the  will  of  George  Wood- 
roffe, entered  under  a  title  which,  though  defeasible,  was 
good  until  it  was  defeated.    The  nature  of  the  estate  which 
George  Woodroffe  the  testator  possessed,  and  which  he  de- 
vised by  his  will,  is  explained  in  the  case  of  MacheU  v. 
Clarke  (a),  where  it  is  said,  "  If  tenant  in  tail  conveys  the 
land  entailed  by  bargain  and  sale,  lease  and  release,  cove- 
nant to  stand  seised  to  the  use  of  another,  and  dies,  a  base 
fee  passes  by  the  conveyance,  and  the  estate  continues, 
until  it  is  avoided  by  the  issue  in  tail  by  entry."    The  base 
fee,  though  defeasible,  is  not  to  be  considered  as  a  wrongful 
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estate^  and  it  has  aU  the  incidents  of  a  rightfid  estate  until 
defeated.  If  the  isBoe  in  tail  neglects  to  make  an  entry  so 
long  that  his  ri^t  of  entry  is  gone,  this  oontinoanoe  of 
possession  by  parties  claiming  under  the  base  fee  cannot 
alter  the  nature  of  the  estate ;  but  we  tlunk  its  effect  is  to 
bar  the  daira  of  the  issue  in  tail,  and  so  render  the  base  fee 
indefeasible,  and  thereby  to  confirm  and  corroborate  the 
estates  of  those  who,  under  the  limitaticms  to  which  the 
base  fee  is  subject^  are  entitled  to  successive  portions  of  the 
fee,  not  to  extingnish  or  vary  those  limitations. 

The  result  of  our  opinion  therefore  is,  that,  as  far  as 
r^ards  the  moiety  of  the  estate  which  Mrs.  Walker  was  at 
one  time  entitled  to  have  recovered,  the  base  fee  was  neyer 
defeated,  and,  as  to  that  moiety,  that  the  judgment  of  the 
Court  below  ought  to  be  reversed,  and  judgment  given  for 
the  plaintiff  in  error;  but»  as  to  the  other  moiety,  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 


Judgment  accordingly. 
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MEMOKANDA. 

JIjARLY  in  this  Vacation,  Lord  Lyndhurst  resigned  the 
Great  Seal,  which  was  delivered,  for  the  second  time,  to 
the  Right  Hon.  Lord  Cottenkaniy  with  the  title  of  Lord 
Chancellor, 

Sir  Frederick  Thesiger  and  Sir  Fitzroy  Kelly  resigned 
their  offices  of  Attorney-General  and  Solicitor-General  to 
the  Queen,  and  were  respectively  succeeded  by  Sir  Thomas 
Wilde y  Knt,  and  John  Jervisy  Esq.  (Pat.  Prec) 

On  the  6th  of  July,  Lord  Chief  Justice  Tindal  died, 
after  a  few  days'  illness. 

The  Attorney-General  (Sir  Thomas  Wilde)  was  ap- 
pointed Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
in  his  room : — and  thereupon 

Mr.  Jervis  succeeded  to  the  office  of  Attorney-General, 
and  David  Dundasy  Esq.,  one  of  her  Majesty's  Counsel, 
was  appointed  the  Solicitor-General.  Both  were  subse- 
quently knighted. 

Mr.  Serjeant  Talfourd  and  Mr.  Seijeant  Manning  were 
appointed  her  Majesty's  Serjeants. 

On  the  14th  of  September,  Mr.  Justice  WiUiams  died 
suddenly,  at  his  seat  in  Suffolk. 

Mr.  Justice  Erie  was  thereupon  transferred  from  the 
bench  of  the  Court  of  Common  Pleas  to  that  of  the  Court 
of  Queen's   Bench:   and  Edward  Vaughan   WtlUamSy   of 
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1846.  Lincoln's  Inn,  Esq.,  was  appointed  a  Judge  of  the  Court 
of  Common  Pleas  in  his  room.  He  was  first  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto  ^^  Legum 
servi  ut  Uberii^  and  he  afterwards  received  the  honour  of 
Knighthood. 

Shortly  before  the  commencement  of  Michaelmas  Term, 
Charles  BuOery  of  Lincoln's  Inn,  Esq.,  was  appointed  one 
of  her  Majesty's  Counsel 
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ACCORD    AND     SATISFAC- 
TION. 

DUeharge  of  Debt  by  Acceptance  of 
Negotiable  Security  for  smaller 
Amount. 

To  an  action  for  ^1000  money 
had  and  received,  and  ^1000  due  on 
an  account  stated,  the  defendant  plead- 
ed, as  to  ^00,  parcel  of  the  sum  in 
these  two  counts  mentioned,  that  the 
account  was  stated  of  and  concerning 
the  said  sum  of  ^00,  parcel  &c.,  in 
the  first  count  mentioned,  and  no 
other ;  that,  after  the  said  causes  of 
action  arose,  the  plaintiff  commenced, 
in  the  Tolzey  Court  of  Bristol,  an 
action  of  deht  for  the  recovery  of  the 
said  sums  of  ^500  and  ^00 ;  that 
the  defendant  disputed  the  said  sup- 
posed deht,  and  denied  that  he  owed 
or  was  liahle  to  pay  it,  or  that  the 
plaintiff  could  recover  it ;  and  there- 
upon, to  terminate  the  said  dispute  and 
difference,  and  the  claim  and  demand 
of  the  plaintiff  in  the  said  action,  and 
finally  to  determine  the  same,  the 
plaintiff  and  defendant  agreed  that  the 
said  action  should  he  settled  hy  the 
defendant  making  and  delivering  to 
the  plaintiff  three  promissory  notes, 
for  payment  to  the  plaintiff  or  order 
of  the  suras  of  ^125,  ^125,  and  ^50, 
and  that  the  plaintiff  should  accept 
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and  receive  the  same  in  satisfaction  and 
discharge  of  the  said  sums  of  ^500 
and  ^00,  and  all  damages  and  costs, 
and  that  the  plaintiff  should  discon- 
tinue the  said  action.  Averment, 
that  the  defendant  made  and  delivered 
to  the  plaintiff  the  said  three  promis- 
sory notes,  and  that  the  plaintiff  ac- 
cepted the  same  in  full  satisfaction 
and  discharge  of  the  said  sums  of 
^500  and  i^500,  and  the  damages 
and  costs,  &c.  The  replication  de- 
nied the  making  of  the  agreement 
stated  in  the  plea. 

The  defendant  proved,  in  support 
of  this  plea,  that  the  plaintiff  had  sued 
him  in  the  Tolzey  Court  for  the  ^00, 
when  it  was  agreed  hetween  them  that 
the  defendant  should  give,  in  settle- 
ment of  the  action,  three  promissory 
notes,  two  for  ^125  each,  and  one  for 
^50,  payahle  to  the  plaintiff  or  his 
order,  which  he  did ;  and  the  follow- 
ing memorandum  was  then  endorsed 
hy  the  plaintiff 's  attorney  on  the  writ 
served  in  that  action : — "  This  action 
is  settled  hy  the  defendant  giving 
three  promissory  notes,  viz.  one  at 
three  months,  ^125;  one  at  four 
months,  ;£125  ;  and  one  at  twelve 
months,  ^0;  upon  payment  of  which, 
I  undertake  to  deliver  to  F.  S.,  Esq., 
[the  defendant's  attorney],  the  seve- 
ral papers  in  my  possession  in  refer- 
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encc  to  this  action. — J.  P.  H."  The 
defendant  paid  the  two  notes  for  ^125 
each  when  due,  but  refused  payment 
of  the  note  for  ^30  : — 

Heldy  first,  that  the  above  plea  was 
a  good  answer  to  the  action  in  point 
of  law ;  for  that  the  acceptance  of  a 
negotiable  security  may  be  in  law  a 
satisfaction  of  a  debt  of  a  greater 
amount. 

Secondly,  that  the  plea  was  proved 
by  the  giving  of  the  promissory  notes 
in  pursuance  of  the  agreement,  and 
that  it  was  not  necessary  to  shew  that 
they  were  all  paid  dX  maturity.  Sibre 
V.  Tripp,  23 


ACTION  ON  THE  CASE. 

Against  Wharfinger  for  Negligence  in 
mooring  Vesseh  —  Allegation  of 
duty. 

Declaration  in  case  stated,  that  the 
defendant  was  possessed  of  a  wharf 
for  the  loading  and  unloading  of  ves- 
sels, on  the  banks  of  the  Thames, 
near  which  there  was  certain  wood- 
work, before  then  placed  by  the  de- 
fendant and  then  being  upon  the 
bottom  of  the  river,  over  which  at 
certain  states  of  the  tide  the  vessel  of 
the  plaintiff  thereinafter  mentioned 
would  float,  but,  at  others,  not ;  that 
.while  the  defendant  was  so  possessed 
of  the  wharf,  the  plaintiff  was  pos- 
sessed of  a  vessel  then  being,  by  the 
sufferance  and  permission  of  the  de- 
fendant at  and  alongside  the  said  wharf, 
for  reward  to  the  defendant  in  that 
behalf;  and  the  defendant  then  had 
the  management  and  control  of  the 
said  wharf,  and  the  mooring  and  sta- 
tioning of  vessels  at  and  near  the 
same,  while  they  were  at  the  said 
wharf,  for  the  purpose  of  using  the 
same.  Breach,  that  the  defendant 
unskilfully  and  negligently  placed, 
moored,  and  stationed  the  plaintiff's 
vessel  in  the  part  of  the  river  near  the 
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said  wharf,  and  over  the  said  wood- 
work, and  unskilfully  and  negligently 
detained  the  vessel  there  for  a  long 
time,  until,  on  the  natural  fall  of  the 
tide,  she  fell  and  lodged  against  the 
said  woodwork,  and  was  damaged 
thereby : — Heldy  on  motion  in  arrest 
of  judgment,  that  this  count  suffi- 
ciently stated  a  duty  in  the  defendant 
safely  to  moor  and  station  the  plain- 
tiff's vessel,  and  a  breach  of  that  duty. 
Wood  V.  Curling,  626 


AFFIDAVIT. 
Intitling. 

Where  the  writ  of  simimons  de- 
scribed the  defendant  as  '<  Frederick 
C.  Frosser,"  an  affidavit  sworn  by 
him  in  support  of  a  rule  for  setting 
aside  the  judgment  for  irregularity, 
the  title  of  which  described  him  as 
"  Frederick  Coulston  Prosser,'*  (his 
real  name),  was  held  irregular.  Siwu 
V.  Proiser,  151 


AGREEMENT. 

See  Lease,  (1). 
Stamp,  (2). 

ARBITRATION. 

See  Practice,  (8). 
Stamp,  (1). 

( 1 ) .  Excess  of  Authority  by  ArbitrU" 

tor* 

Three  causes  were  referred  to  ar- 
bitration, in  one  of  which  the  infant 
sued  by  his  next  friend;  the  other 
two  being  actions  in  which  he  was  the 
substantial,  though  not  the  nominal 
plaintiff.  The  costs  of  the  causes 
were  to  abide  the  event,  and  the  costs 
of  the  reference  and  award  were  to 
be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  decided  all  the  causes 
in  favour  of  the  defendant,  and  or- 
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dered  that  the  infant  should  pay  all  the 
costs  of  the  reference  and  award: — 
Held,  that  this  was  no  excess  of  au- 
thority.    Proudfoot  V.  Boyle,      198 

(2).  Power  of  Arbitrator  to  certify 
for  Special  Jury, 

An  arbitrator,  to  whom  a  cause  is 
referred  with  all  the  powers  of  a  judge 
at  Nisi  Prius,  cannot  give  a  certifi- 
cate for  the  costs  of  a  special  jury, 
afler  he  has  made  and  published  his 
award,  without  providing  for  them 
therein.     Geeoes  v.  Gorton^         186 

(3).  Statement  by  Arbitrator  of  Spe- 
cial Casey  after  Death  of  Party, 

Where,  by  order  of  Nisi  Prius,  a 
cause  is  referred  to  a  barrister  to  state 
a  special  case,  it  is  no  ground  for  set- 
ting aside  the  case  that  it  is  stated 
after  the  death  of  one  of  the  parties. 
James  v.  Crane,  379 

ATTACHMENT. 

A  rule  for  an  attachment  for  non- 
payment of  costs  pursuant  to  the  Mas- 
ter's allocatur  and  rule  of  court,  was 
refused,  on  the  ground  of  a  defect  in 
the  service  of  the  power  of  attorney. 
A  proper  service  was  afterwards  ^- 
fected,  and  a  fresh  demand  of  the  costs 
was  made,  and  payment  again  refus- 
ed:— Held,  that  a  fresh  rule  might 
then  be  obtained  for  the  attachment. 
Dixon  V.  Oliphantf  152 


ATTORNEY. 
See  Pleading,  I.  (1). 

(1).  Summary  Er^oreement  of  TJn' 
dertaking  by. 

The  attorney  for  a  defendant  in  a 
cause  in  this  Court  signed  an  under- 
taking, whereby,  in  consideration  of 


the  plaintifiTs  agreeing  to  suspend  ex- 
ecution on  the  judgment,  he  under- 
took to  make  an  arrangement  with 
him  respecting  the  payment  of  the 
debt  and  costs,  prior  to  the  defend- 
ant's being  discharged  from  prison  on 
other  detainers;  or,  in  the  event  of 
the  plaintiff's  not  agreeing  to  the 
terms  offered,  to  inform  him  in  suffi- 
cient time  of  the  defendant's  intended 
discharge,  so  that  the  plaintiff  might 
not  be  deprived  of  his  power  of  lodg- 
ing a  detainer  against  him: — Held, 
that  this  was  not  such  an  undertak- 
ing as  the  Court  could  enforce  sum- 
marily, inasmuch  as  they  could  not 
measure  the  damages  sustained  by  the 
non-performance  of  it. 

Semble,  the  Court  has  power  to  en- 
force the  performance  by  an  attorney 
of  an  undertaking  given  by  him  as  at- 
torney in  a  cause  in  this  Court,  though 
he  be  not  an  attorney  on  the  roll  of 
this  Court.  Thompson  y. Gordon^  610 

(2).  Bill,  form  of. 

An  attorney's  bill  of  costs  for 
common-law  business,  delivered  under 
the  Stat.  6  &  7  Vict.  c.  73,  must  shew 
in  what  court  the  business  was  done. 
Engleheart  v.  Moore,  548 

AUCTION. 

Puffing. 

Where  a  sale  by  auction  is  adver- 
tised or  stated  by  the  auctioneer  to 
be  "  without  reserve,"  the  employment 
by  the  vendor  of  a  puffer  to  bid  for 
him,  without  notice,  renders  the  sale 
void,  and  entitles  the  purchaser  to 
recover  back  his  deposit  from  the  auc- 
tioneer.    Thomett  v.  Haines^      867 

BAIL. 

Justijieation  of — QuaUfieation  by 
Railway  Shares. 

Shares  in  a  railway  company  in  ac- 
I  ii2 
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tiuti  operation  are  property  in  respect 
of  which  bail  may  justify.  Pierpoinl 
V.  Brewer,  201 


BANKRUPTCY. 

See  Lease,  (3). 

(1).  Ope*ing  Fiat,  what  ie^Subtti- 
tutio*  of  JVino  Petitioning  Creditor. 

The  term  "  opening  of  the  fiat," 
in  the  Bankruptcy  Act,  5  &  6  Vict, 
c.  122,  B.  4,  does  not  mean  the  read- 
ing of  the  fiat  in  court,  but  the  ad- 
duction of  all  the  proof  necessary 
to  enable  the  Court  to  adjudge  the 
party  a  bankrupt.  The  Court  of 
Bankruptcy  may,  therefore,  under 
that  section,  admit  another  creditor  to 
prosecute  the  fiat,  after  an  unsucceu- 
fiil  attempt  to  prove  hia  debt  by  the 
orilfiDal  petitioning  creditor. 

And  the  creditor  so  admitted  to 
proseGUt«  the  fiat  is  not  required  to 
prove  the  debt  of  the  original  peti- 
tioning creditor,  but  the  Court  ought 
to  adjudge  the  party  a  bankrupt  on 
proof  of  the  debt  of  the  prosecuting 
creditor,  and  of  the  trading  and  act 
of  bankruptcy:  and  such  adjudica^on 
will  be  valid,  although  the  original 
petitioning  creditor's  debt  nas  in  fact 
msufficient,  and  although  no  order  for 
the  substitution  of  a  fresh  petitioning 
creditor's  debt  be  made  by  the  Lord 
Chancellor,  uuder  the  6  Geo.  4,  c.  16, 
s.  18.    Kynaiton  v.  Davie,         705 

(2).  Reputed  Oumerthip. 

A.  bought  goods  from  B.,  with  the 
fraudulent  intention  of  never  paying 
for  them,  and  kept  them  until  his 
bankruptcy : — Held,  that  they  did  not 
pass  to  A.'s  assignees  under  the  fiat, 
as  having  been  in  bis  possession,  order, 
and  disposition  as  the  reputed  owner 


BILL  OF  EXCHANGE. 

■  thereof,  with  the  eontent  of  the  true 
owner.     Load  v.  Green,  SIS 

(3).  Meature  of  Damage*  ut  Jetioit 
by  Aatigneee. 

B.,  being  indebted  to  the  defendant 
in  the  sum  of  £500  for  the  price  of 
goods  sold  to  him,  and  being  pressed 
for  part  payment  of  the  debt,  handed 
to  the  defendant  a  bill  of  exchange, 
drawn  by  himself,  for  ^£600,  which 
the  defendant  agreed  to  discount,  on 
the  terms  of  retaining  to  his  own  use 
the  sum  of  £\W  and  the  diaeonnt, 
and  paying  over  the  difference  to  B. : 
he,  however,  retained  the  ImU,  and 
pud  no  part  of  the  proceeds  over  to 
B.  B.  shortly  afberwards  became 
bankrupt: — Held,  that  his  assignee* 
were  entitled  to  recover  from  the  de- 
fendant the  full  amount  of  the  biD, 
minus  the  £100,  and  such  discount 
as  the  jury  should  find  to  be  reoeiv' 
able  by  the  defendant.  JIder  v. 
Keiffhley,  117 


BILL  OF  EXCHANGE. 
Sire  Pleadino,  IV.  (1). 

(1).  Notice  ofDishotumr. 

A  bQl  of  exchange  was  drawn  by 
Hq  indorsed  by  him  to  B.,  and  by  B. 
to  Cn  in  whose  hands  it  was  disho- 
noured. C.'s  attorney  gave  notice  of 
dishonour  in  due  time  to  A.,  but 
stated  therein,  by  mistake,  that  be 
was  directed  by  B,  (from  whom  he 
had  no  authority)  to  apply  for  pay- 
ment of  the  bill : — Held,  that  the  no- 
tice of  dishonour  was  suflicient,  not- 
withstanding this  misrepresentation, 
the  only  effect  of  which  was  to  give 
A.  every  defence  gainst  C.  that  he 
would  have  had  if  the  notice  had 
really  been  given  by  B.  Barrieom  v. 
Samuel  Bueeoe,  S31 


BILL  OF  EXCHANGE. 

(2).  Title  by  Be-intlonementto/ormer 
Indorterto  Defendant — Ciratity  of 
Action — Pleading. 

Assunmsit  by  indorsees  agunat  in- 
doreer  of  a  bill  of  exchange,  drawn 
by  W.  &  Co.  on  H.,  indorsed  by  W. 
&  Co.  to  the  defendant,  and  by  the 
deiendant  to  the  plaintiff. 

Plea,  that  W.  &  Co.  are  the  plun- 
tiffs,  and  no  other  persons ;  that  the 
plaintiffs  and  no  other  persons  are  the 
makers  of  the  bill,  and  the  persons  to 
whose  order  it  was  payable,  and  the 
pereoas  who  indorsed  to  the  defend- 
ant, and  who  are  liable  to  him  aa  such 
indorsers,  in  the  event  of  payment  of 
the  bill  by  him. 

Replication,  that,  at  the  thne  of  the 
drawing  of  the  bill,  H.  was  indebted 
to  the  plaintifla  in  the  amount  of  the 
bill,  and  thereupon  it  was  agreed  be- 
tween the  plaintiffs  and  H.,  that,  in 
coDMderation  that  H.  would  procure 
the  defendant  to  indorse  and  become 
■arety  aa  indorsee  to  the  plaintiK  of 
the  bill,  tbey  would  give  time  to  H. 
for  payment  of  the  debt:  that  the 
plaintiffs  in  punuance  of  this  agree- 
meot,  drew  and  indorsed  the  bill  aa  in 
the  declaration  mentioned,  and  the 
defendant,  for  the  accommodation  of 
H.,  indorsed  it  to  the  plaintiffs,  with 
the  intent  of  thereby  becoming  surety 
as  indorser  to  the  plaintiffs  of  the 
bill ;  that  H.,  in  furtlier  pursuance  of 
^  agreement,  detivered  the  bill  so 
tndorsed  1o  the  plaintiffs,  and  the 
[^ntifls  gave  time  to  H.,  and  that  no 
part  of  the  said  debt  has  been  paid  to 
them: — Held,  first,  that  the  facts 
disclosed  in  the  replication  shewed  a 
suffident  title  in  the  plaintiffs  to  sue 
the  defendant  on  bis  indorsement  to 
them,  notwithstanding  their  previous 
indorsement  to  him.  Secondly,  that 
the  replication  shewed  a  sufficient 
consideration  for  the  defendant's  pro- 
mise to  pay  the  plaintiffs  the  amount 
of  the  bill.     And  thirdly,  that  it  was 


not  a  departure  from  the  declaration. 
Wilder*  v.  Stevetu,  208 


(3).  Declaration — Description  of 
Party  by  Chriattan  Namt. 

In  a  declaration  on  a  bill  of  ex- 
change it  is  informal  to  describe  any 
of  the  parties  to  the  bill  by  the  initials 
only  of  his  christian  name,  without 
shewing  that  he  is  so  described  in  the 
bill  itself. 

In  a  declaration  cootuning  several 
counts  on  different  bills  of  exchange, 
each  count,  after  describing  the  bill, 
referred  to  it  as  "  the  said"  bill  of 
exchange : — Held,  sufficiently  certain, 
even  on  apeual  demurrer;  for  that  the 
words  "  the  said  "  ought  to  be  refer- 
red to  the  last  antecedent.  Eadaile 
V.  Maclean,  277 


BILL  OF  LADING. 
See  Shippimo,  (2). 

BOND. 

See  Stamp,  (4). 

Plea  qf  Statute  of  Limitation*  to 
Action  on. 

Debt  on  bond.  The  defendant, 
after  craving  oyer  of  the  bond  and 
condition,  which  was  for  payment  of 
money  pursuant  to  the  covenant  in 
an  indenture  of  even  date  with  the 
bond,  and  for  performance  of  the 
covenants,  &c.  contained  therein  on 
the  part  of  the  obligora,  pleaded  that 
no  cause  of  action  in  respect  of  the 
said  writing  obligatory,  by  reason  of 
any  breach  of  the  sjud  condition,  or  of 
the  covenants  &c.  in  the  said  inden* 
ture  contained,  had  accrued  at  any 
time  within  twenty  yeara  next  before 
the  commencement  of  the  suit. 

Held,  that  Ihe  plea  was  bad,  first, 
for  not  setting  out  the  indenture,  as  it 
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might  contain  impossible  covenants, 
in  which  case  the  bond  would  be 
single,  and  the  plea  to  the  breaches 
only  would  be  bad ;  secondly,  in  not 
properly  confessing  a  breach  of  the 
condition. 

Semblef  the  proper  form  of  plea 
would  have  been  to  set  out  the  inden- 
ture ;  to  aver  performance  of  all  that 
was  performed  within  twenty  years ; 
to  admit  the  breaches  beyond  twenty 
years ;  and  to  those  breaches  to  plead 
the  Statute  of  Limitations.  Sanders 
V.  John  James  Coward,  48 

BUILDING  ACT. 

See  Statute. 

CHARTERPARTY. 

Construction  of. 

1.  By  a  charterparty,  the  owner 
of  the  ship  agreed  that  she  should 
proceed  direct  to  Ichaboe,  and  there 
load  a  full  and  complete  cargo  of 
guano,  by  the  ship's  boats  and  tackle, 
and  by  the  labour  of  the  crew,  and 
being  so  loaded,  should  proceed  there- 
with to  Cork  or  Falmouth,  &c.,  and 
deliver  the  same,  on  being  paid  freight 
at  AL  \bs.  per  ton,  restraint  of  princes 
and  rulers,  the  acts  of  God  and  the 
Queen's  enemies,  fire,  and  perils  of 
navigation,  always  excepted.  Twenty- 
one  working  days  to  be  allowed  to  the 
charterers,  if  the  ship  were  not  sooner 
discharged  at  the  port  of  unloading. 
The  charterers  to  ship  bags  and  other 
materials  requisite  for  loading  the 
ship,  and  to  supply  the  stores  for  the 
vessel,  at  cash  prices,  for  the  voyage, 
and  to  deduct  the  amount  from  the 
balance  of  freight ;  but  in  the  event 
of  the  vessel  being  lost,  or  any  other 
unforeseen  causes  preventing  the 
completion  of  the  charterparty,  the 
owner  agreed  to  pay  the  charterers 
the  amount  of  their  disbursements  for 
such  stores. 


To  a  declaration  on  thb  charter- 
party,  alleging  as  a  breach  of  it,  that 
the  defendant,  the  shipowner,  did  not 
load  a  full  and  complete  cargo  of 
guano  on  board  the  ship  at  Ichaboe, 
he  pleaded  a  plea,  which  stated,  in 
substance,  that  he  was  prevented  from 
doing  so  by  an  onforeseen  cause,  name- 
ly, that  on  the  arrival  of  the  ship  at 
Ichaboe,  and  within  a  reasonable  time 
afterwards,  no  guano  was  to  be  found 
there;  and  that  he  had  paid  to  the 
plaintiffs  the  amomit  of  their  disburse- 
ments for  stores  for  the  vessel. 

Heldy  that  this  plea  was  bad  in 
substance,  for  that  the  fact  of  do 
gpano  being  to  be  found  was  not  such 
an  "  unforeseen  cause  preventing  the 
completion  of  the  charterparty "  as 
entitled  the  defendant  to  pay  the 
amount  of  the  disbursements,  and 
treat  the  charterparty  as  at  an  end, 
but  that  he  was  nevertheless  bound 
by  his  positive  contract  to  load  a  foil 
cargo.    HiUs  v.  Suffhrue,  253 

2.  A  charterparty  provided,  that 
the  ship  should  sail  to  any  safe  island 
or  islands  on  the  south-west  coast  of 
Africa,  agreeably  to  instructions  which 
were  to  be  given  to  the  captain  in 
due  time  by  the  charterers  or  their 
agents,  and  there  load,  from  the  fac- 
tors or  the  charterers,  a  full  cargo  of 
guano  or  other  lawful  produce,  whidi 
the  charterers  bound  themselves  to 
provide ;  and  being  so  loaded  should 
proceed  therewith  to  a  safe  port  in  the 
United  Kingdom,  and  deliver  the  same 
on  being  paid  freight  at  3L  18t.  per 
ton,  the  freight  to  be  paid  on  unload' 
ing  and  right  delivery  of  the  eargOf 
one-third  in  cash  on  arrival  at  port  of 
destination,  and  the  remainder  by  ap- 
proved acceptances  at  three  months, 
or  cash  equal  thereto,  &e.  And  it 
was  further  agreed,  that,  in  case  the 
charterers'  agents  should  be  unable  to 
furnish  a  cargo  of  guano  at  the  ports 
or  places  therein  provided,  they  should 
have  power  to  send  the  vessel  to  any 
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other  safe  port  or  ports,  place  or 
places,  for  the  purpose  of  obtaining  a 
cargo  of  guano  in  the  manner  afore- 
said, or  of  other  goods,  &c.,  in  which 
case  thev  were  to  pay  for  such  service, 
as  hire  for  the  said  vessel,  after  the 
rate  of  15*.  6d.  per  ton  per  month, 
such  pay  or  hire  to  commence  from  the 
day  of  the  vessel's  clearing  outwards 
at  the  Custom-house,  London,  and  to 
terminate  upon  the  vessePs  return  to 
her  port  of  delivery  as  thereinbefore 
provided  for,  and  the  discharge  of  the 
cargo.  If  the  freighters'  agents  in- 
tended so  to  employ  the  vessel,  they 
were  to  give  the  master  written  notice 
of  such  their  intention,  on  production 
whereof  the  freighters  engaged  to  pay 
the  owner,  in  cash  on  account,  three 
months'  pay  for  the  hire  of  the  vessel, 
and  the  balance  to  be  paid  on  the  ves* 
sePs  return  as  aforesaid. 

The  charterers  instructed  their 
agent  on  the  south-west  coast  of 
Africa  that  the  ship  should  proceed 
according  to  his  instructions,  and  that, 
in  case  she  could  not  find  a  cargo,  she 
should  proceed  where  he  deemed  it 
likely  to  procure  one.  The  vessel 
sailed,  pursuant  to  the  charterers'  di- 
rections, to  an  island  on  the  south- 
west coast  of  Africa,  where  the  agent 
met  her,  and  informed  the  captain 
that  there  was  no  guano  to  be  had 
there,  and  that  she  must  procure  a 
cargo  in  Saldanha  Bay,  (another  place 
on  the  same  coast),  and  must  proceed 
to  the  Cape  for  a  license  to  load  a 
cargo  there.  The  vessel  accordingly 
sailed  for  the  Cape,  but,  being  there 
required  to  enter  into  an  engage- 
ment to  sign  and  hand  over  bills  of 
lading  for  the  cargo,  as  a  security  for 
the  charges  of  the  license,  the  captain 
refused  to  do  so  unless  the  agent 
would  make  the  freight  payable  ac- 
cording to  the  time  employed,  instead 
of  according  to  the  weight  of  the 
cargo;  and  the  latter  accordingly 
gave  the  captain  notice  that  he  en- 


gaged him  upon  time,  according  to 
the  latter  clause  of  the  charterparty : 
— Heldy  that,  under  such  circum- 
stances, this  clause  had  come  into 
operation,  and  that  the  time-freight 
was  recoverable. 

The  vessel,  having  loaded  a  cargo 
of  guano  at  Saldanha  Bay,  proceeded 
therewith  to  England,  and,  under  the 
charterers'  instructions,  went  to  South- 
ampton to  discharge  her  cargo.  The 
charterers  wrote  to  the  captain  there, 
stating  that,  without  prejudice  to  the 
charterparty,  or  any  dispute  connect- 
ed with  the  vessel,  their  wishes  were 
that  it  should  be  landed  and  ware- 
housed in  the  Southampton  docks  in 
bulk,  which  was  accordingly  done : — 
Held^  that  upon  such  landing  of  the 
cargo  the  balance  of  the  freight  be- 
came payable.   Fenwick  v.  Boyd^  632 

CLERGY. 
See  Libel,  (1). 

COGNOVIT. 
See  Practice,  (8.)  1. 


COMMITMENT. 
See  Small  Debts  Act. 


CONDITION. 
See  Devise,  (3). 

Pleading — Condition     subsequent — 
Averment  of  continuance  of  Estate, 

The  defendants  in  replevin  having 
avowed  for  rent  in  arrear,  the  plaintiff 
pleaded  in  bar,  that,  before  the  de- 
fendants had  anything  in  the  pre- 
mises, R.  F.  was  seised  in  fee,  and  by 
his  will  gave  to  his  wife  an  annuity 
(with  power  of  distress),  issuing  out 
of  the  premises,  for  her  life,  if  she 
should  so  long  continue  his  widow, 
and  should  not  live  with  any  other 
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man,  except  a  father  or  brother  or 
brothers.  The  plea  then  alleged  the 
death  of  R.  F.  without  altering  his 
will,  whereby  his  widow  became  seised 
of  the  annuity,  and  continued  so  seised 
until  the  plaintiff,  in  order  to  avoid  a 
distress  for  arrears  of  the  annuity, 
paid  her  the  rent  mentioned  in  the 
avowry: — Held,  that  the  condition 
annexed  by  the  will  to  the  grift  of  the 
annuity  was  a  condition  whteguent; 
and  therefore  it  was  not  necessary 
that  the  plea  in  bar  should  aver  the 
continuance  of  the  widowhood,  &c. 
Brooke  v.  Spong^  153 


CONTRACT  OF  SALE. 

See  Principal  and  Agekt. 
Railway  Shares. 


CONVEYANCER. 

Lien  of. 

A  certificated  conveyancer  has  no 
lien  for  his  charges  upon  deeds  deli- 
vered to  hun,  "  with  and  in  respect  of* 
which  he  does  certain  business  for  the 
owner  of  the  deeds.  Steadman  v. 
Hockley,  553 

CONVICTION. 

(1).  Under  17  Geo.  8,  c.  56— Habeas 

Corpus. 

The  Stat.  17  Geo.  3,  c.  56,  is  re- 
pealed, so  far  as  relates  to  the  distri- 
bution of  the  penalties  imposed  there- 
by, by  the  58  Geo.  3,  c.  51,  notwith- 
standing the  erroneous  recital  in  the 
latter  act  of  the  13  instead  of  the  17 
Geo.  3. 

A  conviction  under  the  17  Geo.  3, 
c*  56,  s.  10,  for  being  in  possession  of 
materials  suspected  to  be  purloined  or 
embezsled,  purported  to  be  made  upon 
the  information  on  oath  of  the  in- 
former and  other  witnesses,  and  con- 
cluded by  directing  that  the  penalty 


should  be  paid,  applied,  and  distri- 
buted, as  the  law  directs,  according 
to  the  form  and  direction  of  the  statute 
in  such  case  made  and  provided : — 

Heldy  first,  that,  as  the  application 
of  the  penalty  was  fixed  by  the  statute, 
and  the  justices  had  no  discretion 
therein,  the  conviction  was  sufficient 
in  directing  to  be  paid  &c.  as  the  law 
directs. 

Secondly,  that  the  conviction  need 
not  state  the  ownership  or  value  of 
the  materials,  nor  the  defendant's 
knowledge  of  their  having  been  pur- 
loined or  embezzled;  nor  that  the 
informer  or  witnesses  were  sworn  in 
the  presence  of  the  accused ;  nor  that 
the  accused  had  not,  when  before  the 
justices,  applied,  under  the  I2th  sec- 
tion of  the  act,  for  time  to  produce 
the  parties  from  whom  he  had  the 
goods. 

Thirdly,  that  it  was  soffidentif  the 
conviction  followed  in  substance  the 
form  given  by  the  statute ;  and  that 
it  was  no  objection  to  it,  that  it  stated 
the  information  to  have  been  on  the 
oath  of  the  informer  and  other  wit* 
nesses,  (for  the  purpose  of  excluding 
the  informer  from  any  share  in  the 
penalty)  ;  or  that  the  conviction  pur- 
ported to  have  taken  place  in  a  town' 
ship;  or  that  the  information  on  which 
the  search-warrant  was  granted  stated 
only  that  the  informer  had  cause  to 
siispectf  &C. 

Quaere,  whether'  the  validity  of  a 
oonvictionj  where  the  right  to  remove 
it  by  certiorari  is  taken  away  by  statute, 
can  be  questioned  on  motion  for  a 
habeas  corpus,  the  commitwwni  not 
being  before  tlie  Court.  Boothroydy 
In  ftf,  1 

(2).  Under  7^8  Geo.  4,  c.  29,  «.  39. 

An  information,  under  7  hS  Geo. 
4,  c.  29,  8.  39,  for  stealing  a  grrowing 
ash-tree,  the  property  of  M.,  was 
preferred  by  R.  to  D.,  a  justice  of  the 
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peace,  who  summoned  the  offender. 
At  the  time  and  place  fixed  in  the 
Rummons,  he  appeared,  and  was  con- 
victed by  another  magistrate,  the  de- 
fendant, D^  the  summoning  magis- 
trate, beingj  present,  but  not  taking 
any  part.  The  conviction  ordered 
the  plaintiff  **  to  forfeit  and  pay,  over 
and  above  the  value  of  the  tree  stolen, 
the  sum  of  5«.,  and  for  the  value  of 
the  tree  stolen,  1«.,  and  also  to  pay 
the  sum  of  1/.  4s,  6d,  for  costs,  to  be 
paid  on  or  before  the  19th  of  March 
nest,  and  in  default  of  payment  <^ 
the  said  sums  to  be  imprisoned  in  the 
house  of  correction"  at  &c«,  <'and 
there  kept  to  hard  labour  for  one 
month,  unless  the  said  sums  shall  be 
sooner  paid.*'  It  then  ordered  the 
&s.  to  he  paid  to  the  overseer,  the  Is. 
to  M.,  the  party  grieved,  and  the 
1/.  4s*  6d.  to  be  immediately  paid  to 
R.,  the  complainant. 

An  action  of  trespass  and  false 
imprisonment  having  been  brought 
against  the  defendant, — Heldy  that  the 
conviction  was  good,  notwithstanding 
it  had  not  proceeded  on  the  original 
information  of  the  party  aggrieved,  or 
been  made  by  the  magistrate  who  re- 
ceived the  original  information  and 
issued  the  summons  on  which  the  de- 
fendant appeared ;  nor  was  it  invali- 
dated by  its  mode  of  adjudicating  the 
icosts.     Tarry  v.  Neumath  645 


COSTS- 

(1).  OfSpeeialJury. 

A  special  jury  cause,  of  which  the 
venue  was  in  Middlesex,  not  having 
come  on  for  trial  at  the  sittings  for 
which  it  was  set  down,  the  parties 
signed  a  consent  that  the  record 
should  be  altered  by  changing  the  ve- 
nue to  London,  and  consented  there- 
by to  all  necessary  alterations  conse- 
quent on  such  change  of  venue  being 


made  in  the  record,  and  that  jury 
process  should  be  issued,  &c.,  as  if  the 
cause  had  been  regularly  set  down 
for  the  sittings  in  London ;  and  that 
the  rule  for  a  special  jury  should  be 
amended  by  directing  it  to  the  sherifl^ 
of  London,  and  a  special  jury  should 
be  thereupon  summoned  by  the  she- 
riffs of  London ;  and  that  all  the  costs 
of  and  occasioned  by  that  arrange- 
ment should  be  costs  in  the  cause,  and 
abide  the  event.  The  cause  came  on 
for  trial  at  the  sittings  in  London, 
and  was  then  referred  to  an  arbitrap 
tor,  who  decided  it  in  favour  of  the 
defendant: — Held^  that,  under  the 
above  agreement,  the  defendant  was 
entitled  to  the  costs  of  the  special 
jury  summoned  by  him  in  London, 
as  costs  in  the  cause,  without  any  cer- 
tificate for  a  special  jury,  Geeves  v. 
Oitrton,  186 

(2).  0/Remanet. 

In  trespass,  the  defendants  pleaded 
four  pleas,  one  of  which  was  bad* 
The  cause  stood  for  trial  at  the  Sum- 
mer Assizes,  1844,  but  was  then 
made  a  remanet.  The  defendants 
afterwards  obtained  leave  to  amend, 
by  substituting  another  plea  in  the 
room  of  the  bad  one,  on  payment  of 
the  costs  of  the  amendment,  which 
were  paid.  The  cause  was  tried  at 
the  Spring  Assizes,  1845,  when  the 
defendants  had  a  verdict  on  the  issue 
on  the  amended  plea,  and  the  plaintiff 
on  the  other  three  issues: — Held^ 
that  the  plaintiff  was  entitled  to  the 
costs  of  the  remanet.  WaUer  ▼• 
Blacklock,  715 


COURT  OF  EXCHEQUER. 
See  Crown. 

Revenue — Jurisdiction  of. 

The  equity  jurisdiction  of  the  Court 
of  Exchequer  as  a  Court  o/Bevenue, 
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CROWN. 


DEVISE. 


is  not  taken  away  by  the  stat.  5  Vict 
c.  5.     Attorney-General  v.  Hallingy 

687 

COVENANT. 

Declaration  in  covenant  stated,  that 
plaintiff  by  indenture  g^nted  to  de- 
fendant all  the  coals  and  mines  of  coal 
under  certain  lands;  that  defendant 
eovenanted  to  pay  to  plaintiff,  as  the 
price  of  the  coal  so  granted,  d^O  for 
every  statute  acre  of  the  said  coal 
which  should  he  found  nn^er  the  said 
lands  ;  and  until  the  said  price  should 
be  fully  paid,  to  pay  plaintiff  £^0, 
part  of  the  said  price,  in  each  year, 
by  two  equal  half-yearly  instalments, 
whether  the  whole  of  an  acre  of  the 
said  coal  should  be  gotten  in  every 
such  year  or  not. 

Averment,  that,  at  the  making  of 
the  indenture,  there  were  under  the 
said  lands  divers,  to  wit,  fourteen 
acres  of  the  said  coal,  and  that  divers, 
to  wit,  thirteen  acres  of  the  said  coal 
still  remained  under  the  said  lands : 
and  that  £40,  for  two  of  the  half- 
yearly  instalments  of  the  said  price  for 
the  coal  aforesaid,  became  due  and  still 
was  in  arrcar  and  unpaid  to  the  plain- 
tiff:— 7/e/i/,  on  motion  in  arrest  of 
judgment,  that  the  declaration  was 
bad,  for  not  averring  that  coals  had 
been  found  under  the  premises. 
Joweti  V.  Speneery  662 


CROWN. 

RiSf^i  ^  to  remove  Cause  into  the 
Exchequer, 

An  action  of  trespass  qu.  cl.  freg. 
was  brought  in  the  Court  of  Common 
IMt  as,  to  which  the  defendant  pleaded 
plead  alleging  that  the  locus  in  quo 
wan  within  the  limits  of  the  forest  of 
M'ahliam,  that  the  Queen  was  seised 
iu  ttHs  in  right  of  her  Crown,  of  the 
IW«iil,  and  justifying  the  trespasses 


j  as  the  servant  and  by  command  of 
the  Queen.  This  Court  (after  a  two 
days'  notice  to,  and  hearing  counsel 
on  behalf  of,  the  plaintiff)  ordered 
the  cause  to  be  removed  into  the  office 
of  Pleas  of  the  Exchequer,  by  a  rule 
absolute  in  the  first  instance,  on  the 
allegation  of  the  Attorney-General 
that  the  profit  of  the  Crown  came  in 
question  in  the  cause;  the  plaintiff 
being  put  in  the  same  state  of  for- 
wardness as  he  was  in  the  Court  of 
Common  Pleas.  Attomey^General 
v.  Hallett,  97 


DEVISE. 
(1).  '*  Iwue^  how  to  he  construed. 

A  testator  devised  lands  to  his 
grandson,  G.  D.,  to  hold  the  same 
unto  and  to  the  use  of  the  said  G.  D., 
for  the  term  of  his  natural  life;  and 
from  his  decease,  unto  amd  to  the  use 
of  all  and  every  the  lawful  issue  of 
the  said  G.  D.,  their  heirs  and  assigns 
for  ever,  equally,  as  tenants  in  common 
and  not  as  joint-tenants,  when  and  as 
he,  she,  or  they  should  attain  his,  her, 
or  their  age  or  ages  of  twenty-one 
years.  And  the  testator  devised  all 
the  residue  and  remainder  of  his  real 
and  personal  estate  and  effects,  what- 
soever and  wheresoever,  not  before 
otherwise  disposed  of,  to  his  daughter, 
S.  D.,  absolutely,  for  her  own  sole  and 
separate  use. 

Heldy  that,  in  the  above  devise, 
issue  was  to  be  construed  '^  children," 
and  therefore  G.  D.  took  an  estate 
for  life  only,  with  remainder  to  his 
children  as  purchasers,  and  not  an  es- 
tate tail;  and  therefore  that,  on  his 
death  without  issue,  S.  D.  took  under 
the  residuary  devise,  notwithstanding 
a  deed  of  disentailer  executed  by  G. 
D.  in  his  lifetime :  for  a  deed  of  dis- 
entailer, executed  under  the  3  &  4 
Will.  4,  c.  74,  has  no  effect  in  barring 
future  contingent  estates,  unless  the 


DISTRESS. 


ELEGIT. 
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party  executing  it  was  in  fact  a  tenant 
in  tail.     Slater  v.  Dangerfieldy     263 

(2).   What  loords  sufficient  to  pass 
real  Estate. 

BeYise  as  follows: — <'  I  dispose  of 
all  my  effects  as  follows:  All  my 
household  goods,  live  stock,  furniture, 
plate,  wearing  apparel,  and  other  ef' 
fects  at  this  time  in  my  possession,  or 
that  may  hereafter  become  my  pro* 
perty^  unto  my  wife'J.  H.  I  bequeath 
to  J.  P.  .^00,  to  be  paid  to  her  at 
the  death  of  my  wife.  But  if  my 
wife  after  my  decease  see  fit  to  marry, 
her  second  husband  shall  have  no 
claim  whatsoever,  that  is,  to  sell  or 
dispose  of  any  part  of  the  property 
now  or  hereafter  may  be  in  my  pos- 
session ;  but  the  above  sum  of  ^200 
shall  be  paid  to  J.  P.  at  the  time  of 
my  wife's  marriage :" 

Heldy  by  Pollock^  C.  B.,  and  Parke^ 
B.,  Piatt,  B.,  dissentiente,  that  a  re- 
mainder in  fee  in  real  estate  did  not 
pass  by  this  devise.  Doe  d.  Haw  v. 
£arles,  450 


(3).   Validity   of  Condition  against 
disputing  Devisor's  Competency. 

A  condition,  in  a  will  of  real  estate, 
that  if  the  devisee  shall  dispute  the 
will,  or  the  testator's  competency  to 
make  it,  or  shall  refuse,  when  required 
by  the  executors,  to  confirm  it,  the 
disposition  in  favour  of  such  devisee 
shall  be  revoked, — is  valid  in  law. 
Cooke  V.  l\irner,  727 


DISTRESS. 

See  Stamp,  (2). 

Property  o/ Distrainer  in  Goods  dis^ 

trained. 

The  plaintiff  lent  a  pianoforte  to 
W.,  in  whose  hands  it  was  seized  un- 
der a  distress  for  rent.     While  the 


landlord's  bailiff  remained  in  posses- 
sion by  W.'s  consent,  a  fieri  facias 
against  W.,  at  the  suit  of  another 
creditor  was  put  into  the  premises,  and 
the  officer  seized  the  piano-forte,  and 
removed  it  to  the  premises  of  the  de- 
fendant, an  auctioneer,  for  sale^— 
Held,  that  the  plaintiff  jailer  demand 
and  refusal  to  deliver  it)  was  entitled 
to  recover  it  from  the  defendant  in 
trover.     Turner  v.  Ford,  212 


EJECTMENT. 

See  Executors. 
Lease,  (4). 

(I).  Several  de/ences  in. 

Where  two  persons  delivered  sepa- 
rate consent  rules  in  ejectment,  each 
claiming  to  defend  as  landlord,  the 
one  for  the  whole  of  the  premises 
claimed  in  the  action,  the  other  for  a 
part  of  them,  specifically  named  in  the 
rule,  under  adverse  titles,  the  Court 
ordered  the  consent  rules  to  be 
amended,  by  confining  them  respect- 
ively to  such  parts  of  the  premises  as 
were  really  in  the  occupation  of  each 
party  or  his  tenants.  Doe  d.  Lloyd 
V.  Roe* 

(2).  Application  o/ 1  Geo.  4,  c.  87,  s.  1. 

The  Stat.  1  Geo.  4,  c.  87,  s.  1,  en- 
abling landlords  to  recover  possession 
of  premises  unlawfully  held  over  by 
tenants,  does ,  not  apply  to  the  case 
where  the  tenant  holds  under  a  lease, 
which  has  not  expired  by  lapse  of 
time,  but  a  right  of  re-entry  is  claimed 
for  non-performance  of  the  covenants. 
Doe  d.  Cundey  v.  Sharpley,         558 

ELEGIT. 

A  writ  of  elegit  cannot  be  sued  out 
for  part  only  of  the  sum  recovered  by 
a  judgment,  unless  it  shews  on  the 
face  of  it  that  the  residue  of  the  judg« 
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EVTOENCE. 


EXCISE. 


ment  has  been  satisfied  or  otherwise 
disposed  of. 

Since  the  1  &  2  Vict,  c  110,  s.  11, 
an  elegit  need  not  describe  the  lands 
to  be  extended  by  metes  and  bounds ; 
it  b  sufficient  to  describe  them  in  any 
manner  by  which  they  may  be  identi- 
fied.    Sherwood  ▼.  Clarky  764 

EMBEZZLEMENT  OF  MA- 
TERIALS. 

See  Conviction,  (1). 


ESTOPPEL. 

See  Lease,  (6). 

Ib  an  action  for  the  stipukted  price 
of  a  specific  chattel,  the  defendant 
pleaded  payment  into  Court  of  a  sum 
which  the  plaintifis  took  out  in  satis- 
fiietion  of  the  cause  of  action : — Heldy 
liiat  the  defendant  in  that  action  was 
not  estopped  thereby  ftt>m  suing  the 
plaintifis  for  negligence  in  the  con- 
straction  of  the  dbatteL  Ri^ffe  v. 
Burbi^ffe,  598 

EVICTION. 
See  Lease,  (5). 

EVIDENCE. 

See  Libel,    (1). 

Parol  Emdenee  to  explain  Written 


Com  tract 

1.  The  defendant,  by  a  written  con- 
tract, agreed  to  seU  the  plaintiiT  60 
tons  of  ''Ware  potatoes,^  at  J^S  a 
ton.  It  appeared  in  evidence  that  in 
the  neighbourhood  three  qualities  of 
potatoes  were  known,  **  Wares,  Mid- 
dlings, and  Chats, '  Wares  being  the 
largest  and  best : — Heldy  that  evi- 
dence was  not  admissible  to  shew  that 
the  plaintiff  had  in  fsu:!  contracted  for 
the  sale  to  him  of  a  particular  kind 
at  Ware  potatoes,  viz.  "  Regent's 
Wares/'  wnile  those  offered  to  him 


by  the  defendant  were  of  an  inferior 
kind,  vis.  ^  Kidney  Wares.'*  Smitk 
V.  Jeferye,  561 

2.  By  a  written  contract,  the  plain- 
tiiT agreed  to  perform  at  the  defend- 
ant's theatre,  and  the  defendant  agreed 
to  engage  her  for  three  yeare^  and  pay 
her  a  salary  of  ^£5,  ^66,  and  £1  per 
week  in  those  years  respectively: — 
Heldy  that  parol  evidence  was  admis- 
sible to  shew  that,  according  to  the 
uniform  usage  of  the  theatrical  pro- 
fession, the  plaintifr  was  to  be  paid 
only  during  the  theatrical  eeamm — 
i.  e.  during  the  time  when  the  theatre 
was  open  for  performance — in  each  of 
those  years. 

Where  a  contract  is  contained  in 
letters,  it  is  sufficient  if  one  of  the 
letters  bear  a  1/.  15«.  stamp,  although, 
on  the  part  of  one  of  the  contracting 
parties,  the  letters  are  written  and 
signed  by  an  agent.  Grant  v.  Mad- 
doa,  787 

EXaSE. 

Liability  fir  Poeeeuion  of  AdudiC' 
rated  Articlee — Scienter — Jippeal 
by  Excise  Ojficer^  nnder  7  ^8  Geo. 
4,  e.5a. 

A  dealer  in  and  retailer  of  tobacco 
is  liable  to  the  penalty  of  ^£900^  im- 
posed by  the  5  &  6  Vict,  c  93,  s.  3, 
for  having  in  his  possession  adulte- 
rated tobacco,  although  he  had  pur- 
chased it  as  genuine,  and  had  no 
knowledge  or  cause  to  suspect  that  it 
was  not  so. 

Where  an  officer  of  excise,  by  whoa 
an  information  for  penalties  is  exhi- 
bited, is  absent  at  the  time  of  the 
hearing,  and  there  is  an  appeal  against 
the  judgment,  on  the  part  of  the 
Crown,  to  the  quarter  sessions,  under 
the  7  &  8  Geo.  4,  c  53,  s.  82,  the 
notices  of  appeal  required  by  s.  83 
may,  by  virtue  of  the  4  Ik  5  WiH  4, 
c.  51,  ss.  22  &  23,  be  given  and  signed 
by  any  officer  of  excise  who  b  present 


conducting  the  proceedings.     Regiita 
y.  Wbodrow,  404 

EXECUTORS, 
Ejeelntent  by  tome  of. 
Two  or  three  co-executora  may  re- 
cover lands  of  their  testator  in  eject- 
ment, on  a  joint  demise.  Dot  A.  Staee 
V.  WAeeter,  623 

EXTENT. 
Upon  a  scire  facias  to  recover  a 


debts,  it  appeared  on  the  record,  that 
Ae  commission,  which  was  tested  the 
Slst  of  Februarj',  and  returnable  the 
15tb  of  April,  1843,  authorised  the 
commissioners  to  inquire  "whether 
J.  D.  is  now  indebted  in  any  and  what 
sums  of  money,"  &c.  The  inquisition 
was  taken  and  returned  on  the  Ist  of 
March,  1843,  and  the  jury  found  that 
J.  D.  was,  on  the  day  of  taking  that 
inquintion,  indebted  to  the  Crown  in 
262;.  10<.,  for  the  duty  of  customs  on 
■ilk  imported  by  him  between  the  8th 
and  14th  days  of  February,  1841,  and 
that  the  said  sum,  and  every  part 
thereof,  still  remained  due  and  unpaid: 
— Held,  that  this  finding  was  good  in 
form,  and  was  warranted  by  the  com- 
mission. 

The  scire  facias  was  tested  the 
30th  of  March,  1843  i—Hetd,  that  its 
having  issued  before  the  return  day  of 
the  commission,  was  a  mere  irregu- 
larity, and  not  ground  of  error.  Dean 

"     ■  475 


FISHERY. 
Protection  of    tuppotetl  Owner  of, 

under  7  f  8  Geo.  4,  e.  i9,  m.  35 

^63. 

The  defendants,  servants  of  P., 
apprehended  the  plaintiff  while  fish- 
ing in  the  night-time  near  the  mouth 


FRAUDS,  STATUTE  OF   809 

of  the  river  Ogwen,  in  Carnarvon- 
shire, in  which  river  P.  had  a  several 
fishery.  In  on  action  of  trespass  for 
this  arrest,  the  defendants  gave  much 
evidence  to  shew  that  P.'s  fishery  in- 
cluded the  place  where  the  plaintiff 
was  apprehended.  The  jury,  how- 
ever, defined  the  limits  of  the  fishery 
so  as  to  exclude  that  place  by  a  few 
yards ;  but  they  also  found  that  P. 
and  the  defendants  reasonably  believed 
that  it  included  that  place: — Held, 
that  the  defendants  were  entitled  to 
the  protection  of  the  Stat.  7  &  8  Geo. 
4,  c  29,  ss.  35  and  63.  Hughet  v. 
Bvekland,  346 

FRAUDS,  STATUTE  OF. 

1.  The  defendant  ordered  of  the 
pluntiff  two  doieo  of  port  and  two 
dozen  of  sherry,  with  the  understand- 
ing, that,  if  it  were  not  approved,  he 
should  return  it.  The  plaintiff  sent 
him /our  dozen  of  port  and  four  dozen 
of  sherry.  The  defendant  was  not 
satisfied  with  its  quality,  and  returned 
the  whole,  except  one  bottle  of  the 
port  and  one  dozen  of  the  sherry, 
with  a  letter  to  the  plaintiff,  in  which 
be  stated  that  his  order  was  for  two 
dozen  of  each  kind  of  wine  ;  that  he 
should  not  have  refused  to  keep  the 
four  dozen  if  the  quality  had  suited 
him,  but  that  as  it  did  not,  he  returned 
the  four  dozen  of  port,  minus  one 
bottle  which  he  had  tasted,  and  three 
dozen  of  the  shcny  : — Held,  that  the 
defendant  was  liable  only  for  the  price 
of  the  wine  he  actually  kept.  Hart 
V.  MiU$,  85 

S.  A.,  being  himself  yearly  tenant 
of  a  honse  to  B.,  under-let  the  house 
and  furniture  at  a  weekly  rent  to  C. 
A.  being  desirous  of  getting  rid  of  his 
tenancy  at  the  end  of  the  current 
year,  offered  to  sell  the  furniture  to 
C.  for  jSSO  ;  which  C.  thought  too 
much,  but  verbally  agreed  to  have  it 
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valued,  and  to  pay  so  much  as  it 
should  be  found  worth,  on  B.*s  agree- 
ing to  accept  him  as  his  tenant  in- 
stead of  A.  The  furniture  was  valued 
at  £80f  which  C.  refused  to  give,  but 
then  offered  the  ^50.  Before  the 
expiration  of  the  year,  an  agent  of  A. 
took  the  key  out  of  the  door,  and  gave 
it  to  C,  telling  him  that  he  must  settle 
with  A.  himself  about  the  furniture. 
B.  refused  to  accept  C.  as  his  tenant, 
and  he  continued  to  occupy  the  house 
and  use  the  furniture  as  before,  but 
continually  giving  notice  to  A.  to  take 
away  the  furniture,  which  he  refused 
to  do;  and  after  the  lapse  of  three 
months,  C.  sent  it  to  a  broker's : — 
Heldf  that,  upon  these  facts,  there 
was  no  evidence  to  go  to  the  jury  of 
an  acceptance  by  C.  of  the  furniture, 
under  a  contract  of  sale,  to  satisfy  the 
Statute  of  Frauds.  Lillywhite  v.  De- 
rereuXf  285 

GUARANTEE. 

Ckmsideratioju 

Heldf  that  no  consideration  ap- 
peared on  the  face  of  the  following 
guarantee: — "  1843,  June  28.  Mr. 
Price ;  I  will  see  you  paid  for  £5  or 
^10  worth  of  leather,  on  the  6th  of 
December,  for  Thomas  Lewis,  shoe- 
maker."    Price  V.  Richardson^     539 

HABEAS    CORPUS. 
See  Conviction,  (1). 

HUSBAND  AND  WIFE. 

Discharge  of  Wife  from  Custody 
under  Judgment, 

Where  an  action  is  commenced 
against  a  feme  sole,  who  marries  during 
the  pend^icy  of  it,  and  the  plaintiff 
obtains  judgment  against  her  in  her 
name  when  sole,  and  she  is  taken 
under  a  ca.  sa.  sued  out  upon  such 
judgment,  the  Court  will  not  discharge 
her  out  of  custody  on  the  grotmd 


that   she  has   no  separate  property. 
Beynon  v.  Margaret  Jones,  566 

INFORMATION. 

See  Witness. 

Cross-examination  of  Witness  far  the 
Crown — Disclosure  of  Informer. 

In  an  information  by  the  Attorney- 
General  for  a  breach  of  the  revenue 
laws,  a  witness  for  the  Crown  cannot 
be  asked,  in  cross-examination,  *'  Did 
you  give  the  information  ?" 

For  the  rule  of  public  policy,  whidi 
protects  a  witness  from  being  asked 
such  questions  as  would  disclose  the 
informer,  if  he  be  a  third  person, 
equally  applies  to  questions  which 
would  disclose  whether  the  witness  is 
himself  the  informer.  The  Attorney- 
General  v.  Brianty  169 

INSOLVENT. 

As  to  what  Debts  discharged. 

Under  the  Insolvent  Debtors  Act, 
1  &  2  Vict.  c.  110,  8.  75,  the  prisoner 
is  discharged  only  as  to  the  particular 
debts  and  sums  of  money  mentioned 
in  his  schedule  to  be  due  from  him  to 
the  creditors  named  therein,  and  not 
generally  as  to  all  his  debts  then  due 
to  such  creditors.     Leonard  v.  Baker, 

202 

INSPECTION  OF  DOCUMENTS. 
See  Practice,  (2). 

INSURANCE. 
See  Practice,  (5.)  1. 

INTERPLEADER  ACT. 

Interpleader  Order^  how  far  final. 

A  judge's  order  made  under  the  Oth 
section  of  the  Interpleader  Act,  di- 
rected that  the  g^oods  should  be  sold 
by  the  sheriff,  and  the  money  paid  into 


JOINT-STOCK,  &c.  ACT. 
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Court  to  abide  the  event  of  an  issue 
to  be  tried  between  the  claimant  and 
the  execution  creditor.  The  issue  was 
tried,  and  a  verdict  found  for  the 
claimant,  who  thereupon  brought  an 
action  of  trespass  against  the  sheriff, 
for  breaking  and  entering  his  dwelling- 
house,  and  seizing  his  goods  and  con- 
verting them  to  his  own  use.  The  Court 
made  absolute  a  rule  for  striking  out  so 
much  of  the  declaration  as  charged  the 
seizure  and  conversion  of  the  goods. 

And  semble,  (per  Alderson,  B.,  and 
Roife^  B.),  the  proceedings  ought  in 
such  a  case  to  be  stayed  altogether. 
Abbott  V.  Richards,  194 

JOINT-STOCK  BANKING  ACT. 

Declaration  by  Public  Officer — Re- 
cital  of  Statute, 

A  declaration  in  debt  by  the  public 
officer  of  a  banking  company  described 
the  plaintiff  as  *'  one  of  the  registered 
public  officers  for  the  time  being  of, 
&c.,  who  now  sues  as  such  public 
officer  as  aforesaid,"  &c.,  and  stated 
that  the  defendant  had  by  the  writ 
been  summoned  to  answer  the  plaintiff 
as  such  public  officer: — Held,  on 
special  demurrer,  that  it  sufficiently 
shewed  the  plaintiff  to  have  been  the 
public  officer  at  the  time  of  the  com- 
mencement of  the  action. 

The  declaration  recited  the  stat. 
7  Geo.  4,  c.  46,  as  "  an  act  of  Par- 
liament made  and  passed  in  the  7th 
year  of  the  reign  &c.,  for  (amongst 
other  things)  the  better  regulating  co- 
partnerships of  bankers  in  England :" 
— Held,  a  sufficient  recital  of  the  act. 
Esdaile  v.  Maclean,  277 

JOINT-STOCK  REGISTRATION 

ACT. 

Application  of,  to  Railway  Companies, 

The  26th  section  of  the  Joint-stock 
Registration  Act,  7  &  8  Vict  c  110, 
which  prohibits  the  sale  of  shares, 


before  complete  registration,  in  any 
joint-stock  company  formed  after  the 
1st  November,  1844,  does  not  apply 
to  railway  companies  requiring  an  act 
of  Parliament.  Young  v.  Smith,    121 

LANDLORD  AND  TENANT. 

See  Lease. 

Property  Tax, 

(1).   Assignment    by    Tenant    to 
Landlord  of  future  Crops, 

The  tenant  for  years  of  a  farm, 
being  indebted  to  his  landlord,  as- 
sigrned  to  him,  by  deed,  all  his  house- 
hold goods,  live  stock,  hay,  and  com, 
as  well  in  stock  as  then  growing  upon 
the  farm,  utensils  and  implements  of 
husb^dry,  and  also  all  his  tenant" 
right  and  interest  yet  to  come  and  mji- 
expired  in  and  to  the  farm  and  pre- 
mises :  to  hold  the  said  goods,  cattle, 
chattels,  tenant-right,  effects,  and 
things  to  the  landlord,  in  trust  to  sell, 
and  thereout  to  pay  the  debt,  and  to 
pay  over  the  surplus  to  the  tenant : 
and  the  tenant  thereby  granted  to  the 
landlord  license  and  authority  at  any 
time  to  enter  upon  the  farm,  and  take, 
carry  away,  and  sell  the  goods,  &c. 
thereby  assigned : — Held,  that  under 
this  assigrnment  the  tenant's  interest  in 
crops  grown  in  future  years  of  the 
term  passed  to  the  landlord.  Fetch  v. 
Tutin,  1 10 

(2).  Liability  for  holding  over  by 
Co-lessee, 

Where  there  is  a  demise  to  A.  and 
B.  for  a  term,  and  B.  holds  over  afler 
the  expiration  of  the  term,  without 
A.*s  assent,  A.  is  not  liable  for  rent 
becoming  due  during  such  holding 
over.  Draper  v.  Crofts  and  Bartlett, 

166 
LEASE. 

(1).  Construction  of  Agreement  for. 

A.  agreed  to  let,  and  B.  to  take  a 
piece  of  land,  wiUi  liberty  to  build 
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thereon  such  warehouseSf  gtasshousest 
kilns,  houses  for  workmen,  and  other 
erections  necessary  for  carrymg  on  the 
husiness  of  a  glass  manufactory,  as  he 
should  think  fit,  for  sixty-one  years,  at 
a  certain  rent ;  and  B.  agreed  to  pay 
the  rent,  to  build  in  a  substantial  man- 
ner, and  not  to  use  the  premises  for 
any  other  purpose  than  a  glass  manu- 
£Eictory  during  the  term ;  a  lease  and 
counterpart  to  be  executed  in  con- 
formity with  the  agreement,  in  which 
should  be  inserted  idl  usual  covenants : 
-^•Heldy  that  this  agreement  did  not 
warrant  the  insertion  in  the  lease  of 
an  affirmative  covenant  by  the  lessee, 
that  he  would  carry  on  the  business  of 
a  glass  manufactory  on  the  demised 
premises  during  the  term.  Doe  d.  The 
Marqm»ofButey.  Guest,  Bart.,  160 

(2).  What  amounts  to — How  far  qf- 
feeted  hy  smbsequerU  AgreemenJt  for 
Sale  of  Premises  to  Lessee. 

On  the  28th  October,  1843,  the 
plaintiff,  the  defendant,  and  M., 
entered  into  an  agreement,  by  which, 
after  reciting  that  M.  was  tenant  to 
defendant  of  a  house,  at  a  rent  of  £^^ 
a  year,  and  had  agreed  to  let  it  to 
pliuntiff  at  a  rent  of  dS^O  a  year,  from 
24th  June,  1844,  at  which  time  de- 
fendant agreed  to  exonerate  M.  from 
his  tenancy  on  his  paying  all  rent  up 
to  that  day,  and  to  accept  plaintiff  as 
tenant  from  that  period  at  the  said 
rent  of  £20  a  year ;  M.  agreed  to  let 
and  plaintiff  to  take  the  house,  from 
the  date  of  the  agreement  to  the  24th 
June  then  next,  at  the  rent  of  £20  a 
year;  and  M.  agreed  to  find  all  ma- 
terials, except  lath,  to  put  up  a  parti- 
tion-wall, &c.,  plaintiff  finding  lath  and 
labour.  And  plaintiff  agreed  to  take 
the  house  of  defendant  from  the  24th 
June  at  the  rent  of  ^20  a  year,  and 
to  give  or  take  six  months'  notice  to 
quit  the  premises;  and  defendant 
agreed  to  exonerate  M.  from  his  ten- 


ancv  on  the  said  24th  June,  on  his 
paying  up  aU  rent  due  to  that  time. 
Immediately  after  the  execution  of 
this  agreement,  M.  let  plaintiff  into 
possession  of  the  premises.  On  4tb 
March,  1844,  defendant  agreed  to  sell 
the  house  to  the  plaintifl^  but  thb  agree- 
ment was  not  carried  into  effect: — 
Held,  first,  that  the  instrument  of 
28th  October,  1843,  amounted  to  a 
lease  of  the  premises  by  defendant  to 
plamtiff  from  24th  June,  1844; 
secondly,  that  it  was  not  aiJfected  bj 
the  subsequent  agreement  for  the  mm 
of  the  premises.  Tarie  v.  Ikarh^^  601 

(3).  Construction    of    Proviso   for 
Avoidance  of  by  Bankrupiey  ef 


A  lease  for  years  contained  a  pro- 
viso for  re-entry,  in  case  the  lessee 
^  should  at  any  time  daring  the  term 
commit  any  act  of  bankruptcy,  where- 
upon a  commission  or  fiat  in  bank- 
ruptcy should  issue  against  him,  and 
under  which  he  should  be  duly  found 
and  declared  a  bankrupt.'*  The  lessee, 
being  a  trader,  committed  an  act  of 
bankruptcy,  on  which  a  fiat  issued 
against  him,  and  he  was  by  the  com- 
missioners found  and  declared  a  bank- 
rupt; but  the  petitioning  creditor's 
debt  on  which  the  fiat  was  founded 
was  proved  by  A.  and  B.,  as  partners, 
whereas  it  was  due  to  A.,  B.,  and  C, 
as  partners. 

Held,  by  Pollock,  C.  B.,  and  Plaity 
B.,  Parke,  B.,  dissentiente*  that  the 
lessee  was  not  duly  found  and  declared 
a  bankrupt,  within  the  meaning  of  the 
proviso.     Doe  d.  Lloyd  v.  Inglehy, 

465 

(4).  Determination  of,  by  Ejectment 
for  Forfeiture. 

The  service  by  lessor  upon  lessee 
of  a  declaration  in  ejectment  for  the 
demised   premises,  for   a  forfeiture. 
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operates  as  a  final  election  by  the  lessor 
to  determine  the  term ;  and  he  cannot 
afterwards  (although  there  has  not 
been  any  judgment  in  the  ejectment) 
sue  for  rent  due,  or  covenants  broken, 
after  the  service  of  the  declaration. 
Jones  V.  Carter  J  718 

(5).  Eviction — how  proved. 

Covenant  for  rent  on  a  lease.  Plea, 
that,  before  the  lease  was  made,  one 
P.  impleaded  the  plaintiffs,  and  had 
judgment  of  elegit  against  their  lands, 
&€.:  that  the  inquisition  found  plain- 
tiff seised  of  Uie  demised  premises 
then  leased  to  B.,  subject  to  two  mort- 
gages for  years :  that  the  sheriff  de- 
livered the  demised  premises  to  P.,  to 
hold  &c.  till  his  damages  and  costs 
should  be  levied  thereout:  that,  be- 
fore the  rent  became  due,  defendant 
was  evicted  by  P.,  who  entered  and 
then  ejected,  expelled,  put  out,  and 
amoved  defendant  therefrom,  and  kept 
and  continued  him  so  ejected,  &c.: 
that  ^1000  was  still  due  to  P.,  which 
was  not  levied.  Replication  traversed 
the  eviction  in  the  words  of  the  plea. 
At  the  trial  the  lease,  elegit,  and  in- 
qubition,  were  put  in,  and  it  was 
proved  that  P.  had  called  on  defend- 
ant to  pay  him  rent,  or  he.  P.,  would 
turn  him  out,  on  which  defendant  at- 
torned to  him,  without  privity  of  the 
plaintiffs,  his  lessors : — Held,  that  the 
plaintiffs  were  entitled  to  recover,  as 
P.'s  elegit  only  entitled  him  to  the 
reversion  expectant  on  the  mortgages 
by  the  lessors : — Held,  also,  that  the 
expulsion,  as  pleaded,  was  not  esta- 
blished by  the  evidence. 

Semble,  that  if  a  party,  having  a 
paramount  right  to  evict  a  party  in 
occupation  of  premises,  goes  to  him 
claiming  to  exercise  his  right,  on 
which  the  tenant  consents  to  change 
the  title  under  which  he  holds,  and 
attorns  to  the  claimant  accordingly, 
that  would  be  equivalent  to  an  expul- 
sion.     The  Mayory  Aldermen,   and 
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Burffessee  of  the  Borough  o/ Poole  v. 
Whitt.  571 

(6).  Reversion  on,  by  Estoppel. 

In  1742  a  farm  was  demised  by 
the  Broderers'  Company  to  F.  for 
100  years,  with  a  covenant  for  per- 
petual renewal.  In  1827,  the  residue 
of  this  term  had  become  vested  in  B., 
who  in  that  year  assigned  it  by  way 
of  mortgage,  with  a  proviso  for  re- 
demption. On  the  22nd  May,  1828, 
H.  demised  the  same  farm  for  twenty- 
one  years  to  the  plaintiff.  On  the 
12th  January,  1836,  the  mortgagees 
and  H.  surrendered  the  premises  to 
the  Broderers'  Company.  On  the 
13th  January,  1836,  the  company  de- 
mised them  to  H.  for  100  years ;  and 
shortly  afterwards  the  unexpired  resi- 
due of  that  term,  and  all  the  estate 
and  interest  of  H.  in  the  premises, 
were  assigned  to  the  defendant. 

In  an  action  by  the  plaintiff  against 
the  defendant,  on  a  covenant  in  the 
lease  from  H.  to  the  plaintiff,  to  keep 
down  the  rabbits  on  the  farm,  the 
defendant  pleaded,  1st,  that  H.  did 
not  demise  to  the  plaintiff;  2nd,  that 
the  reversion  on  that  lease  did  not 
vest  in  the  defendant: — Held,  that 
both  these  issues  ought  to  be  entered 
for  the  plaintiff;  for  that  the  lease, 
being  by  deed,  was  a  good  demise  by 
way  of  estoppel,  and  a  reversion  in 
H.  by  estoppel  was  thereby  created, 
which  prima  facie  was  a  reversion  in 
fee,  and  therefore  was  not  surrendered 
to  the  Broderers*  Company,  but  passed 
from  H.  to  the  defendant.  Sturgeon 
V.  Wingfield.  224 

(7).  Title  to  Encroachment  made  by 

Lessee, 

Lessee  for  lives  of  a  farm  inclosed 
from  an  adjoining  extra-parochial 
waste,  over  which  there  was  a  right 
of  common  in  respect  of  his  farm, 
some  small  pieces  of  land  near  but 
not  actually  contiguous  to  the  farm. 

K  K  K  M.  W. 
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The  lessor  was  not  lord  of  the  waste: 
— Heidi  that,  in  the  absence  of  evi- 
dence shewing  a  contrary  intention,  it 
was  to  be  presumed  that  the  lessee 
made  the  inclosures  for  the  benefit  of 
his  lessor,  to  belong  to  him  as  part  of 
the  farm  at  the  determination  of  the 
lease. 

Heldy  also,  that  such  presumption 
was  not  rebutted  by  the  fact  that  the 
lessee,  during  the  lease,  made  a  con- 
veyance of  these  inclosures  to  his  son 
in  fee,  which,  however,  was  not  de- 
livered, nor  followed  by  any  pos- 
session. 

By  writing  indorsed  on  the  lease, 
the  lessee  agreed  that  all  inclosures 
made  by  him  upon  the  said  waste 
should  be  surrendered  up  to  the 
lessor,  hb  heirs,  &c.  at  the  end  of  the 
lease,  and  that  the  lessee  should  pay 
to  the  lessor,  his  heirs,  &c.  the  sum 
of  6</.  annually,  as  an  acknowledg- 
ment for  the  same: — Heldy  that  this 
was  an  admission  on  the  part  of  the 
lessee  that  he  had  made  the  inclosures 
for  the  benefit  of  the  lessor.  Doe  d. 
Edward  lAoyd  v.  Thomiu  Jonesy  580 

LIBEL. 

(1).  Right  of  public  Comment  on  the 
Clergy — Evidence, 

The  conduct  and  management,  by 
the  clergyman  of  a  parish,  of  a  cha- 
ritable society  in  the  parish,  from  the 
benefits  of  which  Dissenters  are  by 
his  sanction  eicluded,  is  not  the  law- 
ful subject  of  public  comment,  so  as 
to  excuse,  under  the  plea  of  not 
guilty,  the  publication  of  untrue  and 
injurious  matter  respecting  the  cler- 
gyman in  relation  to  the  charity. 

Qu€ere,  whether  sermons  preached 
in  a  church,  but  not  published,  are 
the  lawful  subject  of  such  public 
comment. 

In  an  action  for  a  libel  published 
in  a  newspaper,  evidence  that  copies 
of  the  newspaper  containing  the  libel 


have  been  gratuitously  circulated  in 
the  plaintiff's  neighbourhood,  though 
they  be  not  shewn  to  have  been  sent 
by  the  defendant,  the  publisher  is 
admissible  to  shew  the  extent  of  the 
circulation  of  the  paper,  and  the  con- 
sequent injury  to  the  plaintiff. 

It  was  sought  to  prove  that  one  of 
such  newspapers  had  been  sent  to  a 
public  reading-room  in  the  plaintiff's 
parish,  to  which  there  were  eighty 
subscribers.  The  president  of  the 
reading-room  stated,  that  a  newspaper, 
called  the  '<  Nonconformist,"  (which 
was  the  name  of  that  publishied  by 
the  defendant),  was  gratuitously  sent 
to  the  room;  that,  from  the  glance 
he  had  of  it,  he  judged  it  contidned 
the  libel  in  question  ;  that  it  remained 
there  a  fortnight,  when  it  was  taken 
away  (as  he  supposed)  and  not  re- 
turned; that  he  had  searched  the 
room  for  it,  and  believed  it  was  lost : — 

Held,  first,  that  this  was  sufficient 
evidence  to  shew  that  the  newspaper 
sent  to  the  reading-room  was  one  of 
the  copies  of  the  defendant's  news- 
paper containing  the  libel ;  secondly, 
that  this  was  sufficient  proof  of  its 
loss  to  make  secondary  evidence  of 
its  contents  admissible.  Gathercole 
V.  Mially  819 

(2).  Pleading  under  6^7  Fict.  c.  96. 

In  an  action  for  a  libel  published  in 
a  newspaper  the  special  plea  of  apo- 
logry  and  payment  into  Court,  g^ven 
by  the  stat,  6  &  7  Vict,  c  96,  s.  2, 
cannot  be  pleaded  along  with  not 
guilty  to  the  same  part  of  the  de- 
claration.    O'Brien  v.  Clement^    435 

LIEN. 

See  CONVEYAXCKR. 

LIMITATION  ACT. 
Construction  of ^  as  to  Tithes, 
The  Limitation  Act,  8  &  4  Will.  4, 


LIMITATIONS,  STATUTE  OF. 


MONEY  PAID. 
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c  27,  8.  2,  enacts,  that  no  person 
shall  brmg  an  action  to  recover  any 
land  (which,  by  s.  1,  includes  Hikes) 
but  within  twenty  years  next  after 
the  right  to  bring  such  action  has  ac- 
crued to  him,  or  some  person  through 
whom  he  claims: — Ileldy  that  this 
statute  does  not  operate  to  prevent 
the  tithe-owner  from  recovering  tithes 
OS  ekatteU  from  the  occupier,  al- 
though none  had  been  set  out  for 
twenty  years ;  but  that  it  b  confined 
to  cases  where  there  are  two  parties, 
each  claiming  an  adverse  estate  in  the 
tithes.  The  Dean  and  Chapter  of 
Ely  y.  Cash,  617 


LIMITATIONS,   STATUTE  OF. 
See  Bond. 
Continuing  Writs — Pleadinff. 

In  an  action  on  a  bill  of  exchange, 
dated  in  May,  1838,  the  original  writ 
of  summons  into  Middlesex  was  issued 
on  the  15th  of  August,  1844;  on 
the  14th  of  January,  1845,  it  was 
returned  non  est  inventus  and  filed, 
and  entered  of  record;  on  the  same 
day  an  alias  writ  of  summons  was 
issued  into  Middlesex;  on  the  10th 
of  June,  1845,  a  pluries  writ  of  sum- 
mons was  issued  into  Surrey,  and 
served  the  same  day,  and  the  defend- 
ant duly  appeared  to  it ;  the  plaintiff 
declared,  and  the  defendant  pleaded, 
that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  com- 
mencement of  the  suit.  The  alias 
writ  of  summons  was  not  in  fact  re- 
turned or  entered  of  record  till  the 
4th  of  July,  1845.  The  Nisi  Prius 
record  was  made  up,  stating  only 
that  the  defendant  was  summoned  to 
answer  the  plaintiff  by  virtue  of  a  writ 
issued  on  the  15th  day  of  August, 
1844,  and  on  its  production  at  the 
trial  the  plaintiff  obtained  a  verdict. 

The  Court  held,  that  the  provisions 
of  the  Stat.  2  Will.  4,  c.  39,  s.  10, 


had  not  been  complied  with,  and  made 
absolute  a  rule  to  amend  the  Nisi 
Prius  record,  by  stating  the  con- 
tinuances according  to  the  truth,  at 
the  costs  of  the  plaintiff. 

Where  a  writ  issued  within  six 
years  after  the  cause  of  action  ac- 
crued has  not  been  duly  continued, 
pursuant  to  the  2  WilL  4,  e.  39,  s.  10, 
the  defendant  is  not  bound  to  plead 
such  non-continuance  specially,  but 
may  take  advantage  of  it  under  the 
general  plea,  that  the  cause  of  action 
did  not  accrue  within  six  years  next 
before  the  commencement  of  the  suit ; 
for,  for  this  purpose,  the  last  writ 
which  is  served,  is  the  commence- 
ment of  the  suit,     Pratt  v.  Hawkins, 

399 

LONDON  COAL  ACT. 

The  Loudon  Coal  Act,  1  &  2  Will.  4, 
c.  Ixxvi,  s.  57,  imposes  a  penalty  not 
exceeding  £5  on  the  seller  of  coals, 
for  every  sack  that  shall  be  found 
deficient,  on  its  being  weighed  in  pur- 
suance of  the  act : — Held,  that,  where 
several  sacks  are  sent  out  to  a  pur- 
chaser at  the  same  time  under  one 
contract,  one  penalty  only  is  incurred 
in  respect  of  a  deficiency  in  weight, 
though  every  sack  is  so  deficient ;  and 
therefore,  where  seventeen  sacks  were 
so  found  deficient,  that  the  penalties 
were  recoverable  by  action  of  debt  in 
one  of  the  superior  courts,  notwith- 
standing s.  77,  which  directs  that  all 
penalties  imposed  by  the  act  not  ex- 
ceeding £25,  shall  be  levied  and  re- 
covered before  justices  of  the  peace, 
Collins  V.  Hop  wood,  459 


MODUS. 
See  Tithes. 

MONEY  PAID. 
See  Property  Tax. 
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MONEY  HAD  AND  RECEIVED. 
See  Railway  Shares,  (2). 

PALACE  COURT. 
See  Small  Debts  Act. 

PARTICULARS  OF  DEMAND. 

(1).  Construction  of. 

The  plaintiff's   particulars  of  de- 
mand claimed  **  the  sum  of  ^^50,  for 
his  services  as  clerk  or  managrer  to 
the  defendant,  from  August,  1837,  to 
October,    1839,    inclusive,   after  the 
rate  of  £200  per  annum."     The  proof 
was  of  an  agreement  by  the  defend- 
ant that  the  plaintiff,  who  was   the 
manager    of    a    banking     company, 
should  have  a  certain  per  centage  by 
way   of  commission  on  all  business 
he  should  introduce  to  the  defendant : 
— Heldf  that  the  particulars  were  not 
sufficient  to  let  in  such   a  demand, 
and  that  the  defendant  was  in  strict- 
ness entitled  to  a  nonsuit.    Law  v. 
Tkomptonf  541 

(2).  In  Action  against  Railway  Com- 
pany. 

1.  In  an  action  by  an  engineer 
against  the  committee  of  a  railway 
company  for  making  the  survey,  &c., 
the  particulars  of  demand  merely 
claimed  certain  aggregate  sums  in 
res|iect  of  the  survey  of  a  stated 
number  of  miles,  and  for  tavern  and 
travelling  expenses,  assisting  the  so- 
licitor with  books  of  reference,  en- 
graving plates  of  plans,  printer's 
account,  &c.  The  Court  refused  to 
onier  fuller  particulars.  Higgins  v. 
Ede,  76 

2.  In  an  action  by  an  engineer 
against  the  committee  of  a  railway 
company,  for  making  the  survey,  &c., 
the  pnrticulars  of  demand  claimed  an 
aggregate    turn    for    surveying    and 


levelling  the  line,  making  trial  sec- 
tions, finding  surveyors,  levellers,  and 
engineers,  meeting  and  arranging 
with  the  solicitors,  assisting  at  the 
reference,  superintending  the  engrav- 
ings, Stc,  &c.,  including  tavern  bills, 
travelling  charges,  office  expenses, 
&c.  &c., — so  many  miles,  at  a  certain 
sum  per  mile.  The  Court  refused  to 
order  fuller  particulars,  or  to  compel 
the  plaintiff  to  distinguish  between  his 
own  personal  charges  and  those  of  the 
surveyors  &c.  employed  by  him,  or 
to  particularise  the  sums  actually  ex* 
pended  by  him.   Rennie  v.  Beres/ord, 

78 

PARTNERSHIP. 

By  what  Words  constituted. 

A.  sold  to  B.,  by  deed,  his  interest 
in  the  profession  and  practice  of  a 
surgeon  and  apothecary,  carried  on 
by  him  in  Park -street,  Camden -town, 
for  900/.,  500/.  to  be  paid  on  the  ex- 
ecution of  the  deed,  and  400/.  at  the 
expiration  of  a  year.  A.  covenanted 
not  to  exercise  the  profession  within 
three  miles  of  his  then  place  of  busi- 
ness ;  and  also,  that,  during  the  space 
of  one  year  from  the  date  of  the  deed, 
he  should  contmue  to  reside  in  Park- 
Etreet  aforesaid,  and  to  carry  on  and 
attend  to  the  said  profession  and  prac- 
tice as  he  had  hitherto  done ;  and  that 
he  would,  to  the  utmost  of  his  power, 
introduce  B.  to  his  patients,  and  do 
every  reasonable  act  for  promoting 
the  interest  of  the  concern.  And  B. 
covenanted,  in  consideration  thereof, 
to  allow  A.,  during  the  year,  a  moiety 
of  the  clear  profits  of  the  concern,  to 
be  paid  at  the  expiration  thereof: — 
Heldt  that  the  parties  were  not  here- 
by constituted  partners  in  the  trade 
during  the  first  year,  nnd,  therefore, 
that  B.  might  sue  A.  for  monies  re- 
ceived by  him  from  their  patients  dur- 
ing that  year.     Rawlituon  v.  Claries 
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PLEADING. 

See  Accord  and  Satisfaction. 
Action  on  the  Case. 
Bill  of  Exchange,  (2),  (3). 
Bond. 
Condition. 
Covenant. 

Joint  Stock  Banking  Act. 
Libel,  (2). 

Limitations,  Statute  of. 
Prescription  Act. 
Statute. 

I.  Declaration, 

(I).  Certainty  requisite  in, 

A  declaration  in  assumpsit  stated, 
that  the  defendant  was  an  attorney, 
and  that,  in  consideration  that  the 
plaintiff  would  retain  him  as  such  at- 
torney to  conduct  an  action  of  tort  at 
the  suit  of  B.  against  L.,  the  defend- 
ant promised  to  fulfil  his  duty  as  such 
attorney,  in  and  about  prosecuting 
the  said  action,  and  recovering  da- 
mages ;  that  the  defendant  did,  under 
the  said  retainer,  commence  an  action 
against  L.,  in  which  judgment  was  re- 
covered against  him  for  ^56;  that 
the  defendant  afterwards,  as  such  at- 
torney as  a/oresaidj  for  obtaining  sa- 
tisfaction of  the  said  damages,  sued 
out  a  fi.  fa.  against  L.,  to  which  the 
sheriff  returned  that  he  had  levied  ^9, 
part  of  the  damages,  and  nulla  bona 
as  to  the  residue  ;  that  the  defendant, 
as  such  attorney  as  aforesaid^  for  ob- 
taining satisfaction  of  the  said  residue, 
issued  a  ca.  sa.,  under  which  L.  was 
imprisoned,  and  paid  the  residue  of 
the  damages  to  the  gaoler,  who  paid 
the  same  to  the  defendant,  as  such  at- 
torney as  aforesaid ;  and  that,  before 
he  received  the  same,  he  sent,  as  such 
attorney  as  aforesaid,  to  the  gaoler  a 
discharge  of  L.  out  of  custody,  by 
virtue  whereof  he  was  discharged. 
Breach,  that,  although  the  defendant 
received  the  said  damages,  and  the 
plaintiff  paid  to  him,  as  such  attorney 


as  aforesaid,  his  costs  of  prosecuting 
the  said  action,  he  did  not  pay  over  to 
B.  or  the  plaintiff  the  residue  of  the 
said  damages. 

Held,  that  this  declaration  was  bad, 
on  special  demurrer,  for  not  shewing 
distinctly  that  the  money  was  received 
by  the  defendant  under  his  original 
retainer  by  the  plaintiff  in  the  action 
against  L.     Bevins  v.  HtUme^         88 

(2).  Misjoinder  of  Counts, 

A  declaration,  commencing  and 
concluding  in  the  form  of  a  declara- 
tion in  debt,  contained  counts  on  bills 
of  exchange  by  indorsee  against  in- 
dorser,  in  the  form  given  by  the  rule  of 
T.  T.,  I  Will.  4,  and  also  indebiutus 
counts  in  debt: — Heldy  not  a  mis- 
joinder.    Esdaile  v.  Macleany      277 

(3).  In  Assumpsit  for  Breach  of  PrO' 
mise  of  Marriage, 

Declaration  in  assumpsit  for  breach 
of  promise  of  marriage  stated,  that 
the  defendant  promised  to  plaintiff  to 
marry  her ;  that  the  plaintiff  remained 
and  still  is  sole  and  unmarried,  and, 
during  all  the  time  aforesaid,  was 
ready  and  willing  to  marry  the  de- 
fendant, of  which  he  always  had  no- 
tice; yet  the  defendant  disregarded 
his  promise,  and  wrongfully  married 
another  woman. 

Plea,  that  the  defendant  was  not,  at 
any  time  before  the  commencement  of 
the  suit,  requested  by  the  plaintiff  to 
marry  her : — Held,  first,  that  the 
plea  was  bad,  on  special  demurrer ; 
secondly,  that  the  declaration  was 
good,  on  general  demurrer,  without 
an  averment  of  the  lapse  of  a  reason- 
able time.     Caines  v.  Stnith^        189 

II.  Pleas  in  Abatement. 

(1).  Auter  Action  pendent. 

In  an  action  of  contract  against  A., 
he  cannot  plead  in  abatement  the  pen- 


dency  of  another  action  for  the  ume 
cause  against  B.  Henry  v.  GoUnty, 
494 
(2).  AJfidant  of  Ferifieatton. 

la  an  affidavit  of  verification  of  a 
plea  in  abatement  of  the  non-joinder 
of  A.,  as  a  defendant,  his  residence 
was  declared  to  be  "  43,  Lowndes- 
ttreet,  Belgrave- square."  It  appeared 
that  he  was  residing  there  at  the  time 
of  the  eommencenient  of  the  suit,  but 
had  since  gone  abroad ;  that  the  house 
and  furniture  were  his ;  that  he  was 
endeavouring  to  let  the  house  fur- 
nished for  a  few  months,  until  his  re- 
turn from  abroad ;  and  that  6.  was 
occupying  it  aa  his  friend  and  guest ; 
— Held,  that  this  was  a  sufficient  de- 
icrqttioQ  of  A.'s  residence,  within  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  8. 

The  "residence"  mentioned  in  that 
Statute  means  the  domicile  or  home  of 
the  party.     Lamlie  v.  SmgtAt,      433 

III.  Pleat  in  bar. 
(ly.  Accord  and  Satufaetton. 
In  indebitatus  assumpsit  for  money 
due  on  an  account  stated,  it  is  not 
luffident  to  plead  that,  after  the  ac- 
cruing of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the 
commencement  of  the  suit,  defendant 
and  plaintiff  accounted  together  of 
and  concerning  the  said  causes  of 
action,  and  all  other  claims  and  de- 
mands then  l)eiog  between  plaintiff 
and  defendant,  amounting  to  a  large 
■urn,  to  wit,  £1000,  and  that  on  such 
accounting  a  small  sum,  to  wit,  ^150, 
was  then  found  to  be  due  and  owing 
from  defendant  to  plaintiff,  which  de- 
f^dniil  then  promised  plaintiff  to  pay, 
and  nftprwards,  before  commencement 
of  Ihc  suit,  paid  to  plaintiff,  who  ac- 
ct'pti-d  it  in  full  satisfaction  of  the 
sum  duo  to  him  from  defendant;  for 
such  a  plea  does  not  shew  that,  at  the 
time  of  the  ncond  accounting  reiied 
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on,  any  cross  demand  by  defendant 
against  plaintiff  existed,  or  that,  if  it 
existed,  it  had  not  been  agreed  to  be 
given  up  by  defendant  in  considera- 
tion of  plaintiff's  giving  up  some  other 
demand  of  his  on  defendant,  so  as  to 
make  payment  of  the  balance  a  satis- 
faction of  the  larger  sum.  Smith  v. 
Page,  683 

(3).  Payment  into  Court. 

1.  A  plea  of  payment  into  court,  in 
an  action  of  debt,  must  be  pleaded  to 
the  damages,  as  well  as  to  the  debt : 
and  the  form  of  plea  given  by  the 
rule  of  Trinity  Term,  1  Vict.,  must 
he  varied  to  meet  the  case.  Loice  v. 
Steele,  380 

2.  Justices  and  other  officers  pay- 
ing money  into  court  under  particular 
statutes,  are  not  bound  to  state  in  the 
plea  of  payment  into  court  the  char- 
acter in  which  they  make  the  pay- 
To  an  action  for  assault  and  bat- 
tery, the  defendant  pleaded  payment 
into  court  of  £!i5,  pursuant  to  the 
rule  of  Trinity  Term,  1  Vict,  c  7. 
The  plaintiff  replied  damages  ultra; 
on  which  issue  was  joined,  and  the 
defendant  obtained  a  verdict : — Held, 
that  the  plaintiff  was  not  entitled  to 
judgment  non  obstante  veredicto,  be- 
cause, although  the  plea  of  payment 
into  court  is  prohibited  in  an  ordinary 
action  of  assault  and  battery,  by  the 
3  &  4  Will.  4,  c.  42,  s.  21,  it  did  not 
.appear  upon  the  record  that  the  de- 
fendant was  not  a  person  entitled 
under  some  other  statute  to  pay  mooej 
into  court  by  way  of  amends  in  such 
an  action.     Aslonv.  Perkei,         386 

(3).  Set-qf. 
Where  the  amount  proved  under  a 
plea  of  set-off,  pleaded  to  the  whole 
declaration,  does  not  cover  the  plain- 
tiff's demand  in  the  action,  the  de- 
fendant cannot  have  a  verdict  on  tb( 
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plea  for  the  amount  proved,  but  it  will 
go  in  reduction  of  damages. 

The  plaintiff  and  the  defendant 
were  partners.  They  dissolved  the 
partnership,  the  plaintiff  agreeing  to 
take  all  the  debts  of  the  firm  upon 
himself,  and  to  release  the  defendant 
from  liability,  and  the  defendant  g^iv- 
ing  him  a  bond  for  a  certain  sum  pay- 
able by  instalments.  The  plaintiff 
failed  to  pay  a  debt  due  from  the  firm, 
whereupon  the  creditors  sued  the  de- 
fendant, and  obtained  judgment,  and 
issued  a  fi.  fa.,  under  which  the  she- 
riffs seized  and  sold  the  defendant's 
goods,  and  out  of  the  proceeds  paid 
the  debt. 

Semblcy  that  in  an  action  on  the 
bond,  the  defendant  was  entitled  to 
set  off,  as  money  paid,  the  sum  so 
paid  by  the  sheriff.     Rodgers  v.  Maw, 

444 

(4).  Plea  of  Release  when  set  aside. 

The  Court  will  not  set  aside  a  plea 
of  a  release  by  one  of  several  co-plain- 
tiffs, unless  it  is  clearly  shewn  to  have 
been  made  in  fraud  of  the  other  plain- 
tiffs, or  unless  the  releasor  be  a  mere 
nominal  party  to  the  action,  having 
no  interest  whatever  in  the  subject- 
matter  of  it.     Rawstome  v.  Gandell, 

304 

(5).  Plea  to  party  not  bad  because  it 
is  an  answer  to  more. 

To  a  declaration  containing  two 
counts,  the  first  on  a  promissory  note 
for  £1.5,  the  second  in  £30  on  an  ac- 
count stated,  the  defendant  pleaded  to 
the  first  count  a  plea  alleging  special 
circumstances  as  to  the  making  of  the 
note,  which  shewed  that  it  was  given 
without  consideration,  and  upon  a 
misrepresentation  of  facts;  and  he 
then  pleaded,  as  to  ^15,  parcel  of  the 
money  and  causes  of  action  in  the 
last  count  mentioned,  that  the  making 
of  the  note  in  the  first  count  men- 
tioned, was  and  is  the  said  account  in 


the  last  count  mentioned,  so  far  as  the 
same  relates  to  the  said  sum  of  ^15, 
parcel  &c.,  and  that  the  several  alle- 
gations and  statements  by  the  defend- 
ant made  in  his  first  plea  were  and 
are  true,  modo  et  forma. 

On  special  demurrer  to  the  second 
plea,  on  the  ground  that,  though  it 
professed  to  answer  only  a  part  of  the 
count  on  the  account  stated,  it  never- 
theless presented  an  answer  to  the 
first  count  also : — Held^  that  the  plea 
was  good.  Hammond  v.  Dayson,  373 

IV,  Replication, 

(1).  What  sufficient  Cot^fession  and 
Avoidance — Duplicity. 

Assumpsit  on  a  bill  of  exchange 
for  £50  by  drawer  against  acceptor, 
with  counts  for  money  lent,  and  on  an 
account  stated. 

Plea  to  the  first  count,  that  before 
the  bill  became  due,  G.  had  agreed 
to  pay  defendant  certain  sums  by 
monthly  instalments  of  ^0 ;  that  de* 
fendant  was  unable  to  pay  the  bill, 
and  thereupon,  while  plaintiff  was 
holder,  and  before  it  became  due,  in 
consideration  that  defendant,  with  aS' 
sent  of  G.,  and  at  request  of  plaintiff, 
would  permit  plaintiff  to  receive  from 
G.  so  much  of  the  instalments  of  SiO 
as  should  amount  to  the  sum  in  the 
bill,  plaintiff  agreed  to  accept  payment 
of  the  bill  thereout,  and  to  discharge 
defendant  from  performing  the  pro- 
mise in  the  first  count. 

Averment,  that  plaintiff  received 
the  first  instalment,  but  neglected  of 
his  own  wrong  to  procure  payment  of 
the  residue  from  G.  out  of  the  next 
instalment. 

Replication,  that,  in  consideration 
that  defendant  would,  with  assent  of 
G.,  at  request  of  plaintiff,  permit  plain- 
tiff to  receive  from  G.  so  much  of  the 
instalments  of  £40  as  should  amount 
to  the  sum  in  the  bill,  plaintiff  did  not 
agree  to  accept  &c  (traversing  the 
plea  in  terms) : — Held  bad,  on  spe- 
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cial  demurrer,  for  not  expressly  tra- 
versing the  agreement,  and  for  leav- 
ing it  uncertain  whether  it  meant  to 
put  in  issue  simply  the  agreement,  or 
the  consideration,  or  both,  or  that  G., 
by  plaintiff's  consent,  agreed  to  pay 
the  bill  out  of  the  instalments,  so  as 
to  substitute  themselves  as  debtors  to 
plaintiff  on  the  defendant's  accept- 
ance. 

Eighth  plea,  as  to  ^50,  parcel  of 
the  mdnies  in  the  second  and  last 
counts,  that  before  breach  of  the  pro- 
mises in  thos^  counts,  plaintiff  drew 
his  bill  for  ^50,  which  defendant  ac- 
cepted and  delivered  to  plaintiff,  who 
then  accepted  and  received  the  same 
in  discharge  of  the  said  sum  of  £50, 
parcel  &c.,  and  then  indorsed  and  de- 
livered the  same  to  S.,  who  from 
thence  hitherto  hath  been  and  is  still 
the  holder  thereof,  and  entitled  to  sue 
defendant  on  the  same. 

Replication,  that  the  bill  became 
due  before  the  commencement  of  the 
suit,  and  defendant  did  not  pay  it,  and 
that  S.,  before  the  commencement  of 
the  sui^,  returned  the  bill  to  plaintiff, 
who  tb^n  became  the  holder,  and  con- 
tinued so  to  the  commencement  &c., 
and  still  is  the  holder : — Hetd  bad,  on 
special  demurrer,  for  setting  up  fresh 
matter,  without  confessing  and  avoid- 
ing, or  expressly  traversing  the  aver- 
ment of  S.  being  holder  at  the  com- 
mencement of  the  action. 

The  word  "  discharge  "  in  the  plea 
imported  not  payment  or  satisfaction 
of  the  debt,  but  only  that  the  bill  was 
given  "  for  and  on  account  of  "  it. 

The  ninth  plea  resembled  the  eighth, 
except  in  averring,  that  whilst  S.  was 
holder,  defendant  and  K.,  at  his  re- 
quest and  on  his  account,  respectively 
paid  him  its  amount. 

Replication,  traversing  the  pay- 
ment, &c.,  of  the  bill  in  the  terms  of 
the  plea,  and  generally,  and  averring 
the  return  of  the  bill  by  Sharp  to 
plaintiff,  and  the  holding  of  it  by  plain- 
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tiff,  as  in  the  replication  to  the  eighth 
plea :  —  Held  hady  on  special  demurrer, 
for  like  reasons  as  the  eighth. 

Where  plaintiff,  instead  of  demur- 
ring to  a  double  plea,  replies  double, 
he  must  not  reply  argumentatively,  or 
by  setting  up  fresh  matter  without 
confessing  and  avoiding  the  plea. 
Kemp  v.  Wait,  672 

(2).  To  Justification  under  Judgment 
— Allegation  of  Judges  Order  set* 
ting  it  aside. 

In  trespass  for  assault  and  false 
imprisonment,  the  defendant  justified 
under  a  judgment  and  writ  of  ca.  sa. 
issued  at  his  suit  against  the  plaintiff. 

Replication,  that  the  judgment  was 
not  a  judgment  sig^ned  in  any  ac- 
tion, but  under  colour  of  a  document 
purporting  to  be  a  warrant  of  at- 
torney ;  that,  after  the  issuing  of  the 
ca.  sa.,  a  judge  ordered  the  judgment 
and  writ  to  be  set  aside;  that  the 
order  was  afterwards,  to  wit,  on  &c., 
made  a  rule  of  court;  and  that  the 
judgment  and  writ  were  so  set  aside 
on  the  ground  that  the  warrant  of 
attorney  was  never  delivered  as  a 
complete  authority  to  do  the  arts 
therein  specified,  but  as  an  escrow, 
to  take  effect  in  a  certain  event,  which 
never  happened,  and  was  to  be  kept 
by  the  plaintiff  in  his  own  possession 
till  such  event  should  happen ;  and 
that  the  defendant,  by  an  improper 
and  fraudulent  contrivance,  obtained 
and  kept  possession  of  it  against  the 
plaintiff's  will ;  that  the  judgment  was 
signed  under  colour  of  the  said  docu' 
ment,  and  the  ca.  sa.  issued  thereon, 
without  the  plaintiff's  consent. 

Held,  on  demurrer,  that  the  repli- 
cation was  good :  1  st,  that  it  was  not 
necessary  it  should  shew  that  the 
judgment  was  set  aside  for  irregu- 
larity, inasmuch  as  it  sufficiently 
shewed  that  it  was  set  aside  as  hav- 
ing been  signed  against  good  faith; 
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2ndly,  that  it  was  not  necessary  to 
state  that  the  judge*s  order  was  made 
a  rule  of  court  before  the  commence- 
ment of  this  suit,  inasmuch  as  a  judge 
at  chambers  had  authority  to  set  aside 
the  judgment  and  writ;  and  Srdly, 
that  this  was  not  a  case  in  which  the 
plaintiff  ought  to  have  replied  nul  tiel 
record.     Brown  v.  Jones,  191 

PRACTICE. 

See  Attachment. 
Costs. 

Particulars  of  Demand. 
Process. 

(1).  Time /or  Pleading  after  Summons 
for  Particulars  dismissed. 

Where  a  defendant,  having  ob- 
tained an  order  for  time  to  plead, 
takes  out  a  summons  for  particulars, 
which  is  dismissed  after  the  expira- 
tion of  the  time  given  for  pleading, 
he  is  entitled  only  to  the  remainder 
of  the  same  day  for  pleading.  Men' 
gens  v.  Perry ,  537 

(2).  Inspection  of  Documents, 

In  an  action  by  an  allottee  of  rail- 
way shares  against  a  member  of  the 
provisional  committee,  to  recover  back 
his  deposit,  the  Court  ordered  that 
the  plaintiff  should  have  an  inspec- 
tion and  copy  of  the  subscribers* 
agreement  and  parliamentary  con- 
tract, which  both  the  plaintiff  and  the 
defendant  had  signed,  and  which  were 
in  the  hands  of  the  solicitors  of  the 
company ;  the  plaintiff's  affidavit 
stating  that  an  inspection  of  them  was 
necessary  to  him  for  the  purpose  of 
framing  his  case,  and  the  defendant 
not  shewing  that  they  were  not  within 
his  power  or  control.  Steadman  v. 
Jrden,  587 

(3).  Judgment  as  in  case  of  Non^ 
suit  —  Discontinuance  —  Stay  of 
Proceedings, 

The  plaintiff,  being  under  a  per- 


emptory undertaking  to  go  to  trial 
on  the  10th  of  January,  obtained  a 
side- bar  rule  to  discontinue  on  pay- 
ment of  costs,  the  plaintiff  undertak- 
ing to  pay  the  said  costs,  and  con- 
senting to  judgment  of  non  pros,  if 
not  paid  in  four  days.  On  the  1 0th 
of  January  the  plaintiff's  attorney 
obtained  and  served  on  the  defend- 
ant's attorney  an  appointment  for 
taxation  at  eleven  o'clock  on  the 
12tb,  at  which  time  the  defendant's 
attorney  attended  before  the  Master, 
but  protested  against  the  rule  to  dis- 
continue as  being  irregular,  and  de- 
clined to  bring  in  'his  costs  to  be 
taxed;  and  on  the  same  day  he  ob- 
tained a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit : — Held^  that 
this  judgment  was  regular.  A  rule 
to  discontinue  is  not  a  stay  of  pro- 
ceedings.    Bee  ton  v.  Jupp,  149 

(4).  Short  Notice  of  Trial 

Where  a  defendant  is  under  terms 
to  take  short  notice  of  trial,  ifneceS' 
sary^  it  lies  upon  the  plaintiff  to  shejr 
the  necessity  of  a  shorter  notice  than 
the  ordinary  one.  And  where  the 
defendant  being  under  such  terms, 
the  plaintiff  delivered  a  replication 
on  the  14th  of  May,  which  on  the 
19th  he  abandoned,  and  delivered  an- 
other with  the  similiter  added ;  on  the 
21st  obtained  an  order  to  try  before 
the  sheriff;  on  the  23rd  delivered  the 
issue  with  notice  of  trial  for  the  28th ; 
and  on  the  latter  day  tried  the  cause 
as  undefended,  and  obtained  a  verdict, 
the  Court  set  it  aside  with  costs,  on 
the  ground  that  the  plaintiff  had  had 
time  to  give  the  ordinary  notice. 
Drake  v.  Pickford,  607 

(5).  Right  to  begin  at  Trial, 

1.  By  a  policy  of  insurance  on  life,  it 
was  stipulated  to  be  void,  if  anything 
stated  by  the  assured  to  the  directors 
of  the  assurance  company,  previous 
to  the  execution  of  the  policy,  should 
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be  ontrue.  A  party  dmiring  to  be 
matured  made  a  slatnneDt  to  the  di- 
rectors, that  he  bad  not  been  afflicted 
with  a  number  of  specified  difteases, 
inter  alia,  rupture,  or  any  other  dis- 
order which  tends  lo  the  shortening 
of  life.  At  hi«  death  his  executors 
■ued  on  the  policy,  and  in  their  de- 
claration averred  the  truth  of  the 
tiatement  made  by  the  oaaured.  Plea, 
that  the  said  atatement  was  untrue,  to 
wit,  in  this,  that  the  assured,  at  the 
time  of  the  making  thereof,  was  af- 
flicted wtth  rupture ;  concluding,  not 
to  the  country,  bnt  with  a  veri6calion. 
The  plainti^  replied  de  injuria; — 
Htid,  that  the  plaiutiffi  were  entitled 
to  begin  at  the  trial ;  and,  the  judge 
having  ruled  the  contrary  at  Nisi 
Prius,  a  new  trial  was  ordered.  A*k- 
4y  V.  Battt,  589 

3.  Id  an  action  by  payee  against 
maker  of  a  promissory  note  for  100/. 
and  interest,  the  defendant  pleaded, 
as  to  parcel  of  the  monies,  pleas  the 
issues  upon  which  lay  on  the  defend- 
ant; and  to  the  residue,  payment  of  a 
sum  of  money  into  courts  and  that 
the  defendant  was  not  indebted  in  a 
greater  amount ;  to  which  the  plaintiff 
replied  that  the  defendant  was  in- 
debted \o  him  in  a  greater  amount, 
and  iuue  was  joined  thereon  : — Heid, 
that  the  plaintiff  was  entitled  to  begin 
at  the  trial.     Booth  y .  Milln»,      669 

(6).  Neto  Trial  for  Miadireetion  on 
one  of  *eteral  Ittuea. 
Where,  in  trespass,  there  were  se- 
veral Issues,  one  of  them  on  a  plea  of 
lib.  ten.,  and  the  judge  at  the  trial 
improperiy  rejected  evidence  appli- 
cable to  that  issue  only,  the  Court 
dischai^!;ed  a  rule  for  a  new  trial, 
after  a  verdict  for  the  defendant  on 
other  issues,  on  bis  consenting  to  the 
verdict  being  entered  for  the  plaintiff 
on  that  issue :  and  gave  no  costs  of 
the  rule  to  either  party.  Hvyhu  v. 
RufAu,  701 


PRESCRIPTION. 

(7).  Notice  of  TaxaHon. 
Ko  notice  of  taxation  is  necessary, 
where  the  plaintiff  appears  for  tbe 
defendant  sec.  stat. ;  although  the 
defendant's  attorney  at^erwards  takes 
out  and  serves  a  summons  for  time  to 
plead.  Such  summons  is  not  tanta- 
mount to  an  appearance,  within  the 
rule  of  Hilary  Term,  4  Will.  4,  a.  17. 
Welch  V.  rickety,  59 

(8).  FinaUtidgmeiit. 

1 .  On  Judge't  Order  on  Content. 

The  "  Order  of  the  Judges  "  of  12th 
June,  1845,  printed  ante.  Vol.  14, 
p.  335,  is  not  a  rule  of  CouTt,  but  a 
mere  regulation  for  the  g^uidance  of 
the  judges  at  chambers  ;  and,  there- 
fore, where  a  judge's  order  forjudge 
ment  had  been  obtained  on  a  written 
consent,  signed  by  a  defendant,  and 
attested  by  an  attorney  acting  also  for 
tbe  plaintiff,  the  Court  refused  to  set 
aside  the  order  and  judgment  signed 
thereon.     Dixon  v.  Sleddon,         427 

2.  When  lo  be  eiffned,  after  Cer- 
tijieale  of  Arbitrator. 
Where  a  verdict  was  taken  by  con- 
sent for  the  plaintiff  at  Nisi  Prius, 
subject  to  the  certificate  of  a  barrister, 
lo  be  given  in  the  following  Michael- 
mas Term,  with  power  to  enlarge  the 
time  for  making  it ;  and  he  enlarged 
the  time  till  the  following  Easter 
Term  ;  and  in  the  month  of  Marrli 
gave  his  certificate,  directing  that  the 
verdict  should  stand  for  a  smaller 
amount  :  —  ^f/d,  that  final  judgment 
might  be  signed  immediately  on  ibe 
entry  of  this  verdict  upon  the  poatea, 
and  that  the  plaintiff  was  not  bound 
to  wait  until  after  the  expiration  of 
the  four  first  days  of  Easter  Term. 
Cromer  v.  CAurt,'  310 

PRESCRIPTION. 
Set  Tithes. 


PRESCRIPTION  ACT. 
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PRESCRIPTION  ACT. 
Construction  of — Pleading, 

In  cose,  the  declaration  stated,  that 
the  plaintiff  was  lawfully  possessed  of 
a  mill,  and  by  reason  thereof  of  right 
ought  to  have  and  enjoy  the  benefit 
of  the  water  of  a  watercourse  which 
ran  and  flowed,  by  means  of  a  weir 
therein  erected  a  little  above  the 
plaintiff^s  mill,  being  kept  at  a  certain 
height,  unto  the  said  mill  of  the  plain- 
tiff, for  supplying  it  with  water  for  the 
working  thereof,  and  complained,  that 
the  defendant  wrongfully  pulled  down 
the  weir,  and  placed  and  kept  it  at  a 
lower  height  Uian  it  ought  to  have 
been,  &c. 

The  defendant  pleaded,  that,  before 
and  at  the  times  when  &c.,  he  was  the 
occupier  of  a  certain  close  adjoining 
to  the  watercourse,  and  that  he  and 
all  others  the  occupiers  for  the  time 
being  of  the  said  close  for  twenty 
years  next  be/ore  the  commencement 
of  the  /niitj  enjoyed,  as  of  right  and 
without  interruption,  the  right  of 
from  time  to  time,  a8  occasion  re- 
quired, removing  a  part  of  the  weir, 
and  placing  and  keeping  it  at  a  lower 
height  than  the  rest,  to  such  an  ex- 
tent and  for  such  a  time  as  was  neces- 
sary for  diverting  enough  of  the  water 
to  irrigate  the  said  close ;  that,  at  the 
times  when  &c.,  irrigation  was  neces- 
sary for  the  close,  wherefore  the  de- 
fendant removed  the  said  part  of  the 
weir,  and  placed  and  kept  it  at  such 
lower  height,  to  such  an  extent  and 
for  such  a  time  as,  and  no  more  or 
longer  than,  was  necessary  for  divert- 
ing the  water  for  the  irrigation  of  the 
said  close  :  quaa  sunt  eadem,  &c. 

HeUj  that  this  plea  was  good ;  that 
it  was  not  an  argumentative  traverse 
of  the  right  alleged  in  the  declaration, 
inasmuch  as  it  set  up  a  right  which, 
under  the  sUt.  2  &  3  Will.  4,  c.  71, 
was  not  complete  until  the  commence- 
ment of  the  suit,  and  therefore  was  not 


inconsistent  with  the  plaintiff's  right 
to  have  the  weir  at  a  greater  height 
at  the  time  of  the  act  complained  of. 
TFard  v.  RobinSj  237 

PRINCIPAL  AND  AGENT. 

Sale  by  Principal  aa  Agent. 

Where  the  plaintiff  made  a  written 
contract  for  the  sale  of  goods,  in 
which  he  described  himself  as  the 
agent  of  A.,  and  the  buyer  accepted 
and  paid  the  price  of  a  portion  of  the 
goods,  and  had  then  notice  that  the 
plaintiff  was  himself  the  real  principal 
in  the  transaction,  and  not  the  agent 
of  A. : — Heldy  that  the  plaintiff  might 
sue  in  his  own  name  for  the  non-ac- 
ceptance of  and  non-payment  for  the 
residue  of  the  goods.  Rayner  v. 
Grote,  359 

PROCESS. 

(1).  Amendment  of^  to  save  Statute 
of  Limitations^ 

The  Court  will  amend  alias  and 
pluries  writs  of  summons,  by  indors- 
ing thereon  the  day  of  the  date  of 
the  first  writ  of  summons  and  of  the 
return  thereto,  in  order  to  save  the 
Statute  of  Limitations,  notwithstand- 
ing the  2  Will.  4,  c.  39,  s.  10.  Cul- 
verwell  v.  Nugee,  669 

(2).  Distringas — At  what  Time  issu' 

able. 

A  writ  of  distringas  may  issue 
within  a  reasonable  time  aner  the 
expiration  of  four  months  from  the 
issuing  of  the  writ  of  summons.  Pey- 
ton V.  Woody  608 

PROMISSORY  NOTE. 
See  Stamp,  (3). 

PROPERTY  TAX. 

Right  of  Tenant  to  sue  Landlord  for 
Money  paid  for  Property  Tax, 

Where  a  tenant  pays  property  tax 
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assessed  on  the  premises,  and  omits 
to  deduct  it  in  his  next  payment  of 
rent,  he  cannot  afterwards  recover  the 
amount  as  money  paid  to  the  use  of 
the  landlord.  Cumming  v.  Bedbo- 
rough,  438 

RAILWAY  ACT. 

See  Joint  Stock  Registration 

Act. 

Construction  of, 

A  railway  act  provided,  that  in  case 
of  refusal  hy  the  owners  of  lands  re- 
quired for  the  railway,  to  accept  the 
purchase  money,  or  compensation 
awarded  hy  a  jury,  &c.,  the  money 
might  he  deposited  in  the  Bank  of 
England,  to  the  credit  of  the  parties 
interested  in  the  lands,  in  the  name  of 
the  Accountant-General  of  the  Court 
of  Chancery.  The  company  were 
prohibited  from  entering  on  lands 
without  consent,  till  payment,  or  de- 
posit in  the  Bank,  of  the  purchase 
money  or  compensation.  Another 
clause  enacted,  that  if  the  company 
should  voilfully  enter  upon  and  take 
possession  of  any  lands  without  con- 
sent, or  without  having  made  such 
payment  or  deposit,  they  should  for- 
feit to  the  party  in  possession  a 
penalty  of  jSIO,  to  be  recovered  be- 
fore justices  ;  and  if  they  should,  after 
conviction  in  such  penalty,  or  after 
notice  from  the  party  in  possession, 
continue  in  unlawful  possession  of 
such  lands,  they  should  be  liable  to  for- 
feit £*25  a  day,  to  be  recoverable  by 
action  :  Proviso,  that  nothing  therein 
contained  should  subject  the  com- 
pany to  the  payment  of  any  such 
penalties  as  aforesaid,  if  they  should 
bond  tide,  and  without  collusion,  have 
paid  or  deposited  the  compensation 
agreed  or  awarded  to  be  paid  for 
inch  lands,  to  any  person  whom  they 
might  reasonably  believe  to  be  en* 
titled  to  the  lands,  though  he  were 
not  legally   entitled    thereto.      The 


company,  bona  fide,  and  without  col- 
lusion, took  possession  of  lands  in  re- 
spect of  which  compensation  had  been 
awarded  by  a  jury  under  the  act,  after 
they  had  deposited  the  amount  thereof 
in  the  Court  of  Chancery,  to  the  credit 
of  the  plaintiff,  the  person  in  pos- 
session, but  without  having  performed 
certain  conditions  precedent  to  their 
right  so  to  deposit  it,  and  retained  such 
possession  after  notice: — Held,  that 
they  were  protected  by  the  proviso 
from  liability  to  the  penalty  of  £25  a 
day  : — Heldt  also,  that  the  word  "wil- 
fully," in  the  above  clause,  applied 
only  to  the  first  branch  of  it.  Hutch- 
inson v.  The  Manchester^  Burg,  and 
Rossendale  Railway  Company,     314 

RAILWAY  COMPANY. 
See  Particulars  of  Demand,  (2). 

(I.)  Liability   of  Provisional   Com* 
mittee^man  to  Third  Parties. 

1.  The  defendant,  in  answer  to 'an 
application  from  the  secretary  of  a 
railway  company  to  allow  his  name  to 
be  placed  on  the  provisional  com- 
mittee, wrote  to  him  consenting  to  do 
so,  and  stilting  that  "  he  concluded  his 
liability  would  be  limited  to  the 
amount  of  his  shares."  His  name 
was  accordingly  published  in  the 
newspapers  as  one  of  the  provisional 
committee,  and  on  one  occasion  he 
attended  and  acted  as  chairman  at  a 
meeting  of  the  committee. 

Held,  that  he  was  liable  for  the 
price  of  stationery  supplied  by  the 
plaintiff,  on  the  order  of  the  secretary, 
and  used  by  the  committee,  afler  the 
date  of  his  letter  to  the  secretary. 
Bamett  v.  Sir  Henry  Lambert,   489 

2.  The  mere  fact  of  a  person  agree- 
ing to  become  a  member  of  the  pro- 
visional committee  of  an  intended  rail- 
way company,  amounts  to  no  more 
than  a  promise  that  he  will  act  with 
other  persons,  appointed  or  to  be  ap- 
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pointed,  for  the  purpose  of  carrying 
the  scheme  into  effect.  Therefore,  in 
an  action  against  a  provisional  com- 
mittee-man for  goods  supplied  on  the 
order  of  the  solicitor  of  the  company, 
it  was  held  that  the  law  would  not  im- 
ply, from  the  mere  fact  of  his  agree- 
ing to  be  a  member  of  such  committee, 
an  authority  from  him  to  the  other 
members  of  it  to  make  contracts  by 
himself  or  by  the  solicitor,  nor  an  au- 
thority to  the  solicitor  to  make  them 
on  behalf  of  the  committee. 

If  the  party  not  only  consents  to 
be  a  provisional  committee-man,  but 
authorises  his  name  to  be  inserted 
and  published  in  a  prospectus,  which 
merely  states  the  names  of  the  mem- 
bers of  the  provisional  committee,  and 
nothing  more,  that  fact  does  not  alter 
the  liability.  If  it  state  the  names  of 
an  acting  or  managing  committee  also, 
it  is  a  question  for  the  jury  to  say, 
whether  it  means  that  the  latter  are 
to  take  upon  themselves  the  whole 
management  of  the  concern,  or  that 
the  former  have  constituted  the  latter 
their  agents  to  manage  it  on  their  be- 
half, in  which  case  the  former  would 
be  liable  for  the  contracts  of  the 
latter.  Or,  if  the  solicitor's  name  were 
mentioned  in  it,  the  question  for  the 
jury  would  be,  whether  it  meant  that 
he  was  to  be  employed  by  those  of 
the  committee  who  acted,  or  that  he 
was  already  appointed  by  all  whose 
names  were  mentioned,  as  their  so- 
licitor, to  do  all  solicitor's  work  on 
their  behalf;  and  further,  what  was 
the  business  then  usually  transacted 
by  solicitors,  in  such  undertakings,  on 
behalf  of  the  company.  And  the 
same  as  to  the  secretary. 

Where  there  is  also  evidence  that 
the  defendant  has  acted  with  relation 
to  the  proposed  scheme,  it  is  a  ques- 
tion for  the  jury,  whether  by  his  con- 
sent and  acts,  he  has  authorised  the 
solicitor,  or  secretary,  or  any  member 
of  the  committee,  to  pledge  his  credit 


for  the  necessaiy  and  ordinary  ex- 
penses to  be  incurred  in  forming  such 
a  company;  and  if  so,  whether  the 
work  was  done,  and  the  credit  given, 
on  the  faith  of  his  being  liable. 

Such  an  intended  association  does 
not  constitute  a  partnership,  inasmuch 
as  it  constitutes  no  agreement  to  share 
in  profit  or  loss.  Reynell  v.  Lewis  ; 
Wyld  V.  HopkinSy  517 

(2).  Liability  of  Provisional  Commit' 
tee' man  to  Allottee. 

A  railway  company  was  provision- 
ally registered,  and  a  prospectus  was 
issued,  which  stated  the  proposed  ca- 
pital to  be  j82,00O,00O,  in  80,000 
shares  of  £2b  each.  The  plaintiff 
applied  to  the  provisional  committee 
for  seventy  shares,  in  a  letter  where- 
by she  undertook  to  accept  the  same 
or  any  less  number  that  they  might 
allot  to  her,  to  pay  the  deposit  of 
2/.  12«.  6r/.  per  share  thereupon,  and 
to  sign  the  parliamentary  contract 
and  subscribers'  agreement  when  re- 
quired. To  this  letter  she  received 
an  answer,  signed  by  the  secretary, 
stating  that  the  committee  of  manage- 
ment had  allotted  to  her  thirty  shares, 
and  requesting  her  to  pay  the  deposit 
of  2/.  12«.  6r/.  per  share,  amounting 
to  78/.  15^.,  into  one  of  certain  banks 
on  or  before  a  day  mentioned.  The 
plaintiff  accordingly  paid  into  one  of 
those  banks,  in  due  time,  the  deposit 
of  78/.  15«.,  and  received  the  bankers* 
receipt  for  the  same.  She  afterwards 
presented  the  receipt  to  the  company, 
and  made  several  fruitless  applica- 
tions to  the  committee  for  scrip,  and 
at  len$^th  was  informed  that  the  direc- 
tors had  come  to  the  resolution  not  to 
issue  any  scrip,  and  that  the  greater 
part  of  the  deposits  had  been  expended, 
and  the  balance  would  be  rateably  di- 
vided. It  appeared  that  the  directors, 
finding  it  impossible  to  go  to  Parlia- 
ment in  the  ensuing  session,  had  de- 
termined not  to  issue  any  scrip  ;  and 
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that,  of  the  entire  number  of  80,000 
shares,  70,000  were  allotted,  but  de- 
posits were  paid  on  4000  only,  pro- 
ducing altogether  the  sum  of  j8I0,500« 

In  an  action  by  the  plaintiff  to  re- 
cover back,  from  a  member  of  the 
managing  committee,  the  sum  of 
78/.  15#.  so  paid  by  her  as  deposits 
on  the  shares  allotted  to  her  : 

Held,  first,  that  there  was  sufficient 
evidence  of  the  final  abandonment  of 
the  project. 

Secondly,  that,  on  its  abandonment, 
under  the  circumstances  above  stated, 
the  plaintiff  was  entitled  to  recover 
back,  as  money  had  and  received  to 
her  use,  the  whole  sum  so  paid  by  her. 

An  association  of  this  nature  does 
not  amount  to  a  partnership.  WaU 
stab  V.  Spottiswoode^  501 

(8).  Liability  of   Provinonal   Com- 
tnittee-man  to  Secretary. 

A.  and  B.  were  the  registered  pro- 
moters, under  the  stat.  7  &  8  Vict. 
c.  110,  of  a  railway  company.  A 
provisional  committee  was  afterwards 
formed,  at  a  meeting  of  which  A.  was 
appointed  secretary,  and  B.  solicitor, 
to  the  Company,  and  other  persons  a 
managing  committee  : — Held^  that  A. 
could  not,  merely  upon  these  facts,  re- 
cover against  an  acting  member  of  the 
managing  committee  for  services  after- 
wards performed  by  him  as  secretai^. 
WiUon  V.  Viscount  Curxouy  532 

(A).  Construction  ofl  ^  8  Vict.  c.  1 10, 
*.  2 — Measure  of  Damages  in  Action 
for  NoH'delivery  of  Shares, 

The  Leeds  and  Bradford  Railway 
Company  was  incorporated  by  act  of 
Parliament  before  the  1st  of  Novem- 
ber, 1844.  After  that  day,  the  com- 
pany resolved  to  undertake  the  forma- 
tion of  an  extensive  tine  of  railway 
fW>m  the  Leeds  and  Bradford  Railway 
at  Shipley,  to  Colne.  A  parliamentary 


contract  was  duly  entered  into  aoeord- 
ingly,  which  recited,  *'  that  it  had  been 
deemed  expedient  that  a  railway  should 
be  made  by  the  Leeds  and  Bradford 
Railway  Company  from  Shipley  to 
Colne,  in  extendon  of  and  uniting 
with  the  parliamentary  line  of  the 
Leeds  and  Bradford  Railway."  An 
act  of  Parliament  was  accordingly  ob- 
tained, intituled,  ^  An  Act  of  Piu'lia- 
ment  to  enable  the  Leeds  and  Brad- 
ford Railway  Company  to  make  a 
Branch  from  Shipley  to  Colne."  The 
shares  in  this  line  were  allotted  and 
offered  to  the  shareholders  in  the  Leeds 
and  Bradford  line ;  but  there  were,  at 
the  time  of  the  passing  of  the  act, 
shareholders  in  the  extension  line  who 
were  not  shareholders  in  the  Leeds 
and  Bradford  \mei—Heldj  that  the 
shareholders  in  the  Shipley  and  Colne 
Railway  did  not  constitute  a  company, 
the  formation  of  which  was  com- 
menced after  the  1st  day  of  November, 
1844,  within  the  meaning  of  the  stat. 
7  &  8  Vict.  c.  110,8.2. 

In  an  action  for  the  non-delivery  of 
shares  on  a  given  day,  pursuant  to 
contract,  the  proper  measure  of  da- 
mages is  the  difference  between  the 
contract  price  and  the  market  price 
on  the  day  when  the  contract  was 
broken.     Shaw  v.  Holland^  186 

RAILWAY  SHARES. 

(1).  Order  for  Purchase  of^  how  exe- 
cuted. 

1.  The  defendant  gave  the  plaintiff, 
a  broker  on  the  Stock  Exchange,  an 
order  to  purchase  for  him  fiffy  shares 
in  a  foreign  railway  company.  At 
that  time  no  shares  of  the  company 
were  in  the  market,  the  foreign  govern- 
ment not  having  yet  authorised  its 
establishment ;  but  letters  ofallotwsent 
for  shares  were  then,  according  to  the 
evidence  of  persons  on  the  Stock  Ex- 
change, commonly  bought  and  sold  in 
the  market  as  shares.     The  plaintiff 
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bought  for  the  defendant  a  letter  of 
allotment  for  fifty  shares :—  Held^  that 
a  jury  might  well  find  that  this  was 
a  good  execution  of  the  order.  Mit- 
ehell  V.  NewalU  808 

2.  The  defendant,  a  share  broker, 
bought  for  the  plaintiff  scrip  certifi- 
cates, which  were  sold  in  the  share 
market,  at  a  premium,  as  *' Kentish 
Coast  Railway  scrip,*'  and  were  signed 
by  the  secretary  of  the  railway  com- 
pany. The  genuineness  of  this  scrip 
was  afterwards  denied  by  the  directors, 
who  alleged  that  it  was  issued  by  the 
secretary  without  authority.  In  an 
action  to  recover  back  from  the  de- 
fendant the  price  paid  to  him  by  the 
plaintiff  for  this  scrip,  and  for  his  com- 
mission, on  the  ground  of  its  not  being 
genuine: — Held^  that  the  proper  ques- 
tion for  the  jury  was,  whether  what 
the  defendant  intended  to  buy  was  that 
which  was  sold  in  the  market  as 
Kentish  Coast  Railway  scrip.  Lamert 
Y.  Heathy  486 

(2).  Contract  for  Purchase  of,  by 
Broker, 

A  shareholder  employed  to  purchase 
shares  or  scrip  of  a  railway  company, 
does  not  thereby  undertake  to  procure 
them  absolutely  and  at  all  events,  but 
only  to  use  due  and  reasonable  dili- 
gence to  endeavour  to  do  so. 

A.  employed  B.,  a  sharebroker  at 
Manchester,  and  lodged  money  in  his 
hands,  to  procure  for  him  fifty  shares 
in  a  certain  railway  company.  B., 
without  disclosing  the  name  of  his 
principal,  entered  into  a  contract  with 
H.,  another  sharebroker,  to  purchnse 
them  for  him.  According  to  the  usage 
of  the  Stock  Exchange  at  Manchester, 
there  are  two  "  settling  days  "  in  each 
month,  on  which  all  transactions  be- 
tween brokers  and  between  them  and 
their  principals,  are  to  be  settled,  al- 
though in  some  instances  settlement  is 
not  enforced  by  brokers  on  the  pre- 


scribed days.  H.  did  not  perform  his 
contract  with  B.  by  the  next  settling 
day  ;  and  B.  having,  after  that  day,  re- 
fused to  return  A.  his  money :  —Heidj 
that  A.  was  entitled  to  recover  it  back 
from  B.  in  an  action  for  money  had  and 
received.  Fletcher  v.  Marshail,    765 

REMITTER. 

An  estate  being  limited  by  marriage 
settlement  to  the  use  of  A.  and  his 
wife,  and  the  heirs  of  their  bodies, 
and  A.  having  died,  leaving  his  widow 
and  three  children,  viz.  G.  an  only 
son,  and  L.  and  H.  daughters,   the 
widow,  in  1735,  by  deed  poll,  in  con- 
sideration of  an  annuity  granted  to 
her  by  her  son  G.,  and   of  natural 
affection,   granted,  surrendered,    and 
yielded  up  the  estate  to  G.  in  fee; 
and   he  afterwards,  during  her   life, 
suffered  a  recovery.     The  widow  died 
in  1767;  G.  died  without  issue  in  1779, 
having  devised  the  estate  to  trustees 
to  secure  the  payment  of  an  annuity 
to  W.,  the  only  son  of  his  sister  L. 
(who   was   then   dead),  and   subject 
thereto,  to  B.,  the  eldest  son  of  W., 
for  life,  with  remainder  to  his  second 
son.      In   1790,   B.    entered,  on  his 
father's  death,  into  possession  of  the 
entirety  of  the  estate,  claiming  under 
the  will  of  G.,  and  subsequently  did 
various  acts  in  the  character  of  devisee 
for  life.     In  1814,  he  suffered  a  re- 
covery of  one  moiety,  and  in   1816 
conveyed  the  entirety  of  the  estate  to 
mortgagees  in  fee.     In  1818,  M.,  the 
descendant   of  the  other  coparcener, 
H.,  at  B.'s  request,  suffered  a  recovery 
of  a  moiety,  which  it  was  declared 
should  enure  (subject  to  a  term  to  se- 
cure a  sum  of  money  to  M.)  to  the 
use  of  B.*s  mortgagees: — 

Held,  on  error,  by  the  Court  of 
Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exche- 
quer): 1.  That  the  deed  poll  of 
1735  operated  as  a  covenant,  to  stand 
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seised,  and  created  a  base  fee,  deter- 
minable by  tbe  entry  of  the  issue  in 
tail.  2.  That  this  base  fee  did  not,  on 
the  death  of  the  widow,  become  merged 
in  the  reversion  in  fee  in  G.,  as  the 
estate  tail  subsisted  as  an  intermediate 
estate;  and  that  although  G.,  being 
estopped  by  the  recovery  suffered  by 
him,  was  not  remitted  to  the  estate 
tail,  no  right  of  entry  accrued  till  his 
death,  and  therefore  the  period  of 
twenty  years,  for  the  operation  of  the 
Statute  of  Limitations  against  the  issue 
in  tail,  was  to  be  calculated  from  G/s 
death  in  1779,  and  not  from  the  death 
of  his  mother  in  1767,  and  so  that 
B.*s  entry  in  1790  was  not  barred  by 
lapse  of  time.  3.  That  although  B. 
entered  under  the  will,  and  manifested 
an  intention  to  take  the  estate  under 
it«  for  his  life  only,  that  intention  was 
immaterial,  and  he  was  remitted,  nolens 
Tolens«  as  to  his  moiety,  to  the  original 
estate  tail,  which  was  barred  by  the 
recovery  in  HI 4. 

HM  also  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  the 
entr)*  and  remitter  of  B.  did  not  ope- 
rate to  remit  M.«  his  coparcener,  to 
the  other  moiety  of  the  estate.  Wood- 
n^  T.  Dae  d.  ^Damefi^  769 

RESTRAINT  OF  TRADE. 

The  plainlifl^  agn^  in  writing  with 
L*«  that  he  should  serve  them  for  seven 
Vipar9  as  a  crown-glass  maker;  that 
he  j^ould  not  during  that  term  wofk 
f\vr  any  other  perMin  without  their 
licence*;  that  they  might  deduct  from 
hi>  wages  any  fiiK"  he  might  incur  for 
hr^ch  of  their  rule* ;  that  during  any 
depit««ioii  of  trade  he  should  be  paid 
a  UK^y  of  his  wage«;  that  if  he 
should  be  skk  or  Uomn  the  plaintiffs 
shouM  be  at  liberty  to  employ  any 
other  perMM  in  his  steady  without  pay- 
ii^  him  any  wage« ;  that  the  plaintiffs 
ahouid  pay^him.  so  loi^  as  he  should 
W«Hfl«j«d  and  vwk  as  a  crowiigksa 


maker,  certain  wages  by  the  piece,  and 
£S  a  year,  in  lieu  of  house-rent  and 
firing ;  and  that  the  plaintiffs  should 
have  the  option  of  dismissing  him 
from  their  service  on  giving  him  a 
month's  notice  or  a  month's  wages : — 
Heldy  that  this  agreement  bound  the 
plaintiffs  to  employ  L#.  during  the  seven 
years,  subject  to  the  above  power  of 
dismissal ;  that  there  was,  therefore,  a 
good  consideration  for  L.'s  contract  to 
serve  for  the  seven  years,  and  the 
agreement  was  not  in  unlawful  re- 
straint of  trade.     Pilkington  v.  Scott, 

657 

SERMON. 
See  Libel,  ( I ). 


SHERIFF. 

Liahility  ofy  after  Attachment. 

The   plaintiff  recovered  judgment 
against  the  defendant  for  ^6 1 ,  and  a 
ca.  sa.  issued,  indorsed  to  levy  that 
sum,  together  with  costs,  &c.     The 
sheriff   having   disobeyed  a   rule   of 
Court  to  bring  in  the  body,  an  attach- 
ment issued  against  him,  which  was 
set  aside  on  payment  of  costs,  and  on 
perfecting  special  bail.     These  terms 
not  being  complied  with,  owing  to  a 
mistake  of   the    sheriff's   ofiicer,   a 
habeas  corpus  issued  to  the  coroner  to 
bring  up  the  body  of  the  sheriff.  The 
sheriff  thereupon  took  out  a  summons 
to  shew  cause  why,  upon  his  comply- 
ing with  the  previous  rule,  and  pay- 
ing the  costs  of  the  habeas,  all  further 
proceedings  under  it  should  not  be 
stayed.     Before  this  summons  became 
returnable,  the  under  sheriff  paid  over 
to    the   plaintiff^s   attorney   the   full 
amount  of  the  penalty  of  the  bail- 
bond*  and  the  costs.  The  Court  made 
absolute  a  rule  upon  the  plaintiff  to 
refund  to  the  sheriff  the  surplus  be- 
Tond  the  £61  and  costs.     Retina  v. 
The  Skerif  ^  MiddUtex,  146 


SHIPPING. 

SHIPPING. 

(1).  jimounl  of  Liability  0/ a  Ship- 
oaner  far  CoUition. 
The  liability  of  a  shipowner,  for 
the  damage  done  by  the  collision  of 
his  ship  with  another  vessel,  is  limit- 
ed, by  the  stat.  53  Geo.  3,  c.  159,  to 
the  value  of  his  ship  "  at  the  time  of," 
that  is,  immediately  before,  the  colli- 
sion. He  is  not,  therefore,  exempted 
from  liability,  where  by  the  same  col- 
lision his  own  ship  instantly  founders. 
BrmcH  V,  WUltiittm,  391 

(2).  Sill  of  Lading — Exeepiion  of 
Danger*  and  Acetdentt  of  Naviga- 
tion— Liability  of  Shipowner  for 
Negligence. 

A  vessel  laden  with  goods  arrived 
in  the  port  of  London,  and  was  taken 
into  the  Commercial  Dock  to  dis* 
char^  her  cargo.  For  this  purpose 
she  was  fastened  by  tackle,  on  the 
one  side  to  &  loaded  lighter  lying  out- 
aide  her,  and  on  the  other  to  a  barge 
lying  between  her  and  the  wharf. 
The  crew  were  discharged,  except  the 
male,  and  lumpers  were  being  em- 
ployed in  unloading  her,  when  the 
tackle  broke  whereby  she  was  fastened 
to  the  lighter,  and  in  consequence  she 
canted  over,  water  got  in  through  her 
ports,  and  the  goods  still  on  board 
were  damaged  :~Held,  that  this  was 
a  loss  within  the  exception  in  the  bill 
of  lading,  of  "  all  and  every  the  dan- 
gers and  Bocidents  of  the  seas  and 
navigatum." 

Held,  also  (in  an  action  by  the 
freighters  agunst  the  shipowners  to 
recover  damages  for  this  loss),  that 
the  jury  were  properly  directed, "  that 
the  owners  were  only  bound  to  take 
the  E>ame  care  of  the  goods  aa  a  person 
would  of  his  own  goods,  that  is,  an 
ordinary  and  reasonable  care."  Laurie 
V.  Douglat,  746 
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SMALL  DEBTS  ACT. 

CoiutrvetioM  0/8  f  9  Viet.  c._127— 

Commitment. 

Under  the  8  &  9  Vict  c.  127,  s.  I, 
a  party  may  be  imprisoned  for  non- 
payment of  a  debt  not  exceeding  £2fi, 
due  upon  a  judgment,  although  the 
judgment  debt  originally  exceeded 
^£20. 

A  warrant  of  commitment  under 
that  act,  by  the  ju(%e  of  the  Palace 
Court,  ordered  that  a  defendant  should 
be  committed  for  the  term  of  twenty 
days  to  the  common  gaol  wherein 
debtors  under  judgment  and  in  execu- 
tion of  the  superior  courts  of  justice 
may  be  confined  in  the  county  of 
Surrey ;  and  was  directed  to  H.  H., 
an  officer  of  the  said  court,  and  to  the 
keeper  of  the  debtors'  prison  above 
mentioned,  for  the  county  of  Surrey ; 
and  the  defendant  was  imprisoned 
under  it  in  Horaemonger-lane  Gaol, 
being  the  only  debtors'  prison  for  the 
county  of  Surrey : — 

Held,  Srat,  that  the  warrant  waa 
properly  directed  to  and  executed  by 
H.  H.,  notwithstanding  a.  13  of  the 
act,  saving  the  right  of  the  high  bailiff 
of  Westminater  to  the  execution  of 
process;  secondly,  that  the  twenty 
days'  imprisonment  began  to  run  from 
the  lime  of  the  defendant's  being 
actually  lodged  in  prison  under  the 
warrant ;  and  thirdly,  that  the  place 
of  imprisonment  was  sufficiently  de- 
signated in  the  warrant.  Ex  parte 
Fouliet,  612 


SPECIAL  CASE. 
See  Arbitration,  (3] 


SPECIAL  JURY. 
See  Arbitration,  (3). 
Costs,  (1). 
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STAMP. 

(1).  Award, 

A  number  of  coach-proprietors, 
who  horsed  a  coach,  were  in  the  habit 
of  having  monthly  accounts  made  out, 
containing  the  names  of  proprietors, 
the  amount  of  the  receipts  and  dis- 
bursements, the  number  of  miles 
worked  by  each,  and  the  proportion 
of  the  earnings  to  which  each  was 
entitled.  These  accounts  were  made 
out  by  the  clerk  of  one  of  the  pro- 
prietors, partly  from  materials  fur- 
nished by  them,  and  partly  from  the 
way-bills ;  and  the  practice  was,  for 
the  clerk  to  send  to  each  proprietor  a 
copy^of  the  monthly  account,  shewing 
the  amount  which  each  had  to  receive 
or  pay,  and  the  proprietor  or  proprie- 
tors nrom  or  to  whom  he  was  to  re- 
ceive or  pay  such  amount: — Held, 
that  this  account  was  not  an  award, 
and  was  admissible  in  evidence  with- 
out a  stamp.      Goodyear  v.  SimpgoKj 

16 

(^)r Agreement — Authority   to   dia^ 

train. 
The  following  document  was  given 
in  evidence  by  a  defendant  in  replevin, 
in  support  of  his  right  to  distrain  as 
bailiff  of  J.  W. :-"  I,  J.  W.,  of  &c., 
having,  on  the  7th  of  October,  1843, 
borrowed  from  J.  P.  [the  defendant] 
j^dOO,  did  then  pledge  with  him  cer- 
tain title-deeds  of  houses  in  T.,  in 
order  to  secure  to  him  j6300  with  in- 
terest. I  did  then  authorize  J.  P.  to 
receive  the  rents  of  the  said  houses 
during  my  right  and  interest  therein ; 
and  I  hereby  confirm  and  make  valid 
all  acts,  distresses,  &c.,  particularly  a 
distress  on  W.  P.,  [the  pbiintiff],  te- 
nant of  one  of  the  said  houses,  by  the 
said  J.  P.,  and  other  proceedings 
made  or  taken,  or  to  be  made  or 
taken,  by  the  said  J.  P.,  to  the  end 
iltat  th«  rents  and  profits  of  the  said 
hau«««  ffiav  be  received  and  taken  by 
i\m  said  i,  P.  during  all  my  estate 
m4  blt#rrst.     (Signed)  J.  W." 


Held^  that  this  docoment  did  not 
require  a  stamp,  either  as  an  agree- 
ment accompanied  with  a  deposit  of 
title-deeds  for  making  a  mortgage,  or 
as  an  authoritv  to  distrain,  or  as  an 
agreement.     Pyh  v.  Partridge^     20 

(8).  Promisiory  note. 

The  plaintiff  deposited  with  the  de- 
fendant the  stun  of  ;£500  for  the  pur« 
pose  of  a  speculation  in  foreign  stock, 
and  the  defendant  signed  the  follow- 
ing memorandum :— "  Bristol,  August 
14,  1848.  Memorandum.— Mr.  S. 
has  this  day  deposited  with  me  j£500, 
on  the  sale  of  ^10,300,  £3  per  Cent 
Spanish,  to  be  returned  on  demand : 
— Heldy  that  this  was  not  a  promis- 
sory note,  and  did  not  require  a  stamp 
as  such.     Sibree  v.  Trippy  23 

(4).  Bond. 

A  bond  conditioned  for  the  pay- 
ment to  bankers  of  all  such  stuns  of 
money,  not  exceeding  in  the  whole 
^1000,  which  from  time  to  time 
should  be  and  remain  due  from  th^ 
obligor  to  the  bankers  on  the  balance 
of  his  account  current,  together  with 
9uch  interest  and  eowmnssion  as  should 
be  due  to  the  said  bankers,  and  all 
euMtomary  and  incidental  charges  for 
stamps,  &C.,  requires  a  stamp  only  oo 
the  principal  sum  of  ^1000.  Frith 
V.  RotherhoMj  39 

STATUTE. 

See  Conviction,  (1). 
Fishery. 
Joint   Stock   Registration 

Act. 
London  Coal  Act. 
Railway  Act. 
Surveyor  of  Highway. 

Local  and  Personal  Aet^  what  is — 
Building  Act — General  Issue  by 
Statute— ^Fenue. 

The  Building  Act,  1 4  Geo.  3,  c.  7 A, 
was  an  act  *^  of  a  local  and  perscmal 


TITHES. 


WITNESS. 
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nature,*'  and  therefore  the  power 
given  by  the  100th  section  of  that 
act,  of  pleading  the  general  issue  and 
giving  the  special  matter  in  evidence, 
was  taken  away  by  the  stat.  5  &  6 
Vict.  c.  97,  8.  8. 

The  defence,  that  the  venue  in  an 
action  against  a  person  for  an  act  done 
in  pursuance  of  the  Building  Act, 
14  Geo.  3,  c.  78,  was  not  laid  in  Mid- 
dlesex, pursuant  to  the  1 00th  section 
of  that  act,  is  one  which  must  be  spe- 
cially pleaded,  and  cannot  be  taken 
advantage  of  under  not  guilty.  Rich- 
arch  V.  Easto^  244 


SURVEYOR  OF  HIGHWAY. 

Protection  of,  under  5^6  Will.  4, 
c.  50,  *.  109. 

The  defendant,  having  been  ap- 
pointed a  surveyor  of  the  highways 
by  the  inhabitants  in  vestry,  but  in- 
formally, cut  down,  in  the  supposed 
exercise  of  his  duty  as  surveyor,  a  tree 
which  was  overhanging  the  highway 
so  as  to  be  a  nuisance  to  it : — Held, 
that  he  was  entitled  to  the  protection 
of  the  Stat.  5  &  6  Will.  4,  c.  50, 
s.  109.    Huggins  v.  Waydey^      857 

MTHES. 

S9€  Limitation  Act. 
Modus  decimandi,  Ufhat  is, 

A  prescription  for  the  lord  of  a 
manor  to  hold  and  enjoy  the  manor 
freed  and  discharged  from  tithe,  on 
payment  to  the  rector  of  the  annual 


sum  of  ^0,  in  lieu  and  compensation 
of  all  tithes  within  the  manor;  and 
for  the  lord,  in  consideration  of  this 
pajonent  of  ^0,  to  have  for  himself, 
his  heirs,  or  assigns,  from  the  occu- 
piers of  lands  within  the  manor,  a 
tenth  of  all  titheable  matters  within 
the  manor, — is  not  a  <*  modus  deci- 
mandi, or  exemption  or  discharge 
from  tithes,"  within  the  meaning  of 
the  Stat.  2  &  8  Will.  4,  c  100. 

Quadra,  whether  such  prescription 
is  good  in  law.  Knight  v.  The  Mar-- 
quis  of  Waterford,  419 


VENUE. 

See  Statute. 


WHARFINGER. 
See  Action  on  thk  Ca8b« 

WITNESS. 

Examination  of  Witnesses  abroad  on 
Information  by  Attomey^Oenerah 

In  an  information  by  the  Attorney- 
General  for  penalties  for  a  breach  of 
the  revenue  laws,  this  Court  has  no 
jurisdiction,  on  motion  by  the  defend- 
ant, either  at  common  law  or  by  sta- 
tute,  to  direct  a  commission  to  issue 
for  the  examination  of  witnesses 
abroad;  nor  will  it  stay  the  pro- 
ceedings until  the  Attorney-General 
consents  to  the  issuing  of  such  com- 
mission. The  Attomey'Oeneral  v. 
Sovetf  60 


the  end. 
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